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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

________________________________________________________________________ X
ZINO DAVIDOFF S.A.,
07 Civ. 10326 (PAE)
Plaintiff,
OPINION & ORDER
_V_
SELECTIVE DISTRIBUTION INTERNATIONAL, INC. :
etal., :
Defendants. :
________________________________________________________________________ X

PAUL A. ENGELMAYER, District Judge:

This action arises from the discovery, by pldi Zino Davidoff, S.A.(“Davidoff”), that
CVS stores were selling a counterfeit vensof its product, the Davidoff “Cool Water”
fragrance. Davidoff sued three entities that it @&zl had been a link in the chain by which
these counterfeit prodiuctvere supplied to CVS: SelediDistribution International, Inc.
(“Selective”), Diamond Group, Inc. (“Diaomd”), and J&H Cosmetics, Ltd. (“J&H3.Each of
the three has paid Davidoff money to settle Baffis claims. This Opinion concerns the cross-
claims that remain between Selective, Diamond, and J&H.

J&H moves for summary judgment on Sebleiand Diamond’s claims against it.

Selective opposes that motion. Diamond oppd&t$s motion, and cross-moves for summary

! Davidoff has settled its claims @igst CVS in a separate actioBeeZino Davidoff SA v. CVS
Corp., No. 06 Civ. 15332 (RJS), Dkt. 111.

2 Davidoff also sued Gerald Schmeltzer, phimcipal of J&H; his wife Helene; and two

allegedly associated entities, J&S Merchaindignd jerryboy57 (collectively with J&H, the
“J&H Parties”).
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judgment in its favor on the same clainideither Selective nor Diamond has moved for
summary judgment on Selective’s cross-claim against Diamond for breach of warranty.

On March 8, 2013, Hon. Michael H. Dolingéhited States Magistta Judge, issued a
thorough and well-reasoned Report and Recongdaton (the “Report”), recommending that
(1) J&H’s motion for summary judgment be grangsdto Selective’s clais for contribution and
indemnity; (2) J&H’s motion for summarugigment be granted in J&H'’s favor (and,
accordingly, that Diamond’s cross-motion baige) on Diamond'’s claims for indemnity, false
designation of origin, and unfatompetition; and (3) J&H a@hDiamond’s cross-motions be
denied as to Diamond’s claim of breach of watygexcept as to Gerald Schmeltzer, Helene
Schmeltzer, J&S Merchandising, and jerryboy5#vhose favor summary judgment should be
granted).

For the reasons set forth below, the Cauidpts the Report and Recommendation in its
entirety.

l. Background

A. Procedural History

On November 14, 2007, Davidoff filed the Comptamthis case, bringing claims solely
against Selective. Dkt. 1. Selective theought a third-party compilat against Diamond, Dkt.
6, which then brought a fourth-party complaagginst J&H, Dkt. 23. On May 8, 2008, Davidoff
amended its complaint to name all three defersdabkt. 24. Davidoff then executed separate
settlement agreements with each defendanvahahtarily dismissed its claims. Dkt. 52, 61, 62.

On March 16, 2012, J&H moved for summguggment. Dkt. 85. On May 1, 2012,
Diamond opposed that motion and cross-moveddomary judgment. Dkt. 97. On May 4,

2012, Selective opposed J&H’s motion. Dkt. 1@ May 25, 2012, J&H replied to Selective’s



opposition, Dkt. 114, and on July 27, 2012, filecogposition to Diamond’s cross-motion, Dkt.
127. On August 17, 2012, Diamond repliecdupport of its cross-motion. Dkt. 132.

On March 8, 2013, Judge Dolinger issued the Report. Dkt. 138. On March 22, 2013,
J&H filed its objections to the Report. DR39 (“J&H Obj.”). On March 25, 2013, Diamond
filed its objections to the Report. Dkt. 140 (“Diamond Obj."selective did not file objections
to the Report.

B. Factual Background

Neither party objects to the factimckground set out in the RepdriThe Court adopts
those facts and providdése following overview.

Davidoff is the maker of the “Cool Water'afgrance. In 2006, Davidoff inspected CVS’s
inventory. It discovered 836 iis of Cool Water tht it believed counterfeit. Davidoff also
found 16,000 units of product that had been “ddetl,” meaning that the production code which
Davidoff had placed on the pade had been removed.

In this lawsuit, Davidoff alleged that mangunterfeit and decoded units were in boxes
that identified Selective as the supplier to CV$hef Cool Water fragrandeside. Selective, in
turn, alleges that it had purde the fragrance from DiamonBiamond, for its part, alleges
that it had purchased the fragca from J&H in April 2006. J&H dees that the Cool Water it

sold to Diamond was counterfeit.

% On March 8, 2013, the Court issued an Oefirming that, under Federal Rule of Civil
Procedure 72, any objections to the Report wleleby March 22, 2013, and that there would be
no extensions of this deadline. Dkt. 13&u$, Diamond’s objections are arguably untimely.
But sed~ed. R. Civ. P. 6(d). Thed@rt considers them nevertheless.

* J&H objects to a few specific factual findings,isthare addressed in detail in Parts 11(B)(3) &
(5), infra.



After Diamond, Selective, and J&H interposgdss-claims against each other, Davidoff
amended its complaint to name all three derttants. Davidoff also brought claims against
Gerald Schmeltzer, the principaf J&H, and his wife Helen&chmeltzer, alleging that in
addition to sales made to Diamond, they had Iseimg counterfeit CodWater through their e-
Bay outlet J&S Merchandising and their ussne jerryboy57 (also named as defendants).

C. Judge Dolinger’s Report

Judge Dolinger’s Report adadised the following claims.

1. Selective v. J&H — Contribution & Indemnification

Selective seeks contribution and indemnificatirom J&H. Selective argues that J&H is
liable for the money that Selective had ty pavidoff to settle its claims, because J&H
provided the counterfeit produkct Diamond, which in turn provided it to Selective for
distribution to CVS.

Although J&H advanced a number of argunsentsupport of its motion for summary
judgment on these claims, Judge Dolinger found one dispositive. The settlement agreement
between Davidoff and Selective expressly piled that Selective would pay Davidoff $75,000,
and that this payment “shall lbeemed to reflect compensatwwlelyfor Selective’s profits
under Lanham Act 8 35(a) (15 U.S.C. 8§ 1117(aj€eeDeclaration of Melissa Corwin in
Support of J&H’s Motion for Summary JudgméfCorwin Decl.”), Ex. W. 88 15-16 (emphasis
added). Thus, Judge Dolinger found, Selecsiwettlement agreement with Davidoff makes
clear that Selective is seeking contribution amtémnification for a payment Selective made to
resolve claims that it hadolated the Lanham Act.

Judge Dolinger found that summary judgmeas therefore warranted in J&H’s favor,

because contribution and indemnification areavailable to reimburse a defendant for losses



attributable to its Laham Act violations.SeeRep. 11-15 (citingnter alia, Nw. Airlines, Inc. v.
Transp. Workers Union of Am., AFL-CI@51 U.S. 77, 90-91 (1981) (private right to
contribution or indemnity for damages incurrattler a federal statute not available unless
Congress explicitly or implicitly provides for ¢l a remedy or one is recognized by federal
common law)Getty Petroleum Corp. v. Island Transp. Cog62 F.2d 10, 16 (2d Cir. 1988)
(no right to contribution fodamages paid under Lanham Adfyes Saint Laurent Parfums, SA
v. Costco Wholesaler CorgNo. 07 Civ. 3214 (LBS)(HBP), 2010 WL 2593671, at *6 (S.D.N.Y.
June 24, 2010) (no right to indemnifican for damages paid under Lanham AZgro
Tolerance Entm't, Inc. v. Fergusp®254 F.R.D. 123, 126-27 (C.D. Cal. 2008) (no right to
contribution or indemnificatin for Lanham Act damages)).
2. Diamond v. J&H — Indemnification

Diamond also seeks indemnification (though earttribution) fromJ&H, arguing that
J&H should be liable for the amount Diamond paidettle Davidoff's claims. However,
Diamond’s settlement agreement also provided ithwould pay $75,000 to Davidoff, and that
this amount “shall be deemed to reflect compensatbelyfor [Diamond]'s profits under the
Lanham Act § 35(a) (15 U.S.C. § 1117(a)peeDeclaration of Bradley Schnur in Support of
Diamond’s Opposition to J&H’s Summarydgment Motion and Diamond’s Cross-Motion
(“Schnur Decl.”), Ex. J 8§ 17 (emphasis added).

Thus, Judge Dolinger granted summary judgnmed&H’s favor on this claim, for the
same reasons as on Selective’s indemnification cl&ieeRep. 16-17.

3. Diamond v. J&H — Breach of Warranty
Diamond also asserts a claim for breach of warranty, based on J&H’s sale to Diamond of

the allegedly counterfeit products. Diamond amgiiat J&H breached two warranties: (1) the



warranty of title, which providethat “a seller who is a merchamgularly dealing in goods of
the kind warrants that the goodsaBibe delivered free of the rightful claim of any third person
by way of infringement or the like,” U.C.C. 832(3); and (2) the warranty of merchantability,
which provides that a merchantleewarrants that his goods ameter alia, able to “pass

without objection in the trade undixe contract descrijon,” “fit for the ordinary purposes for
which such goods are used,” and “adequatelyabeled,” U.C.C. 88 2-314(1) & (2).

First, Judge Dolinger notdtat although Diamond named all of the J&H Parties as
defendants on this claim, it did not argue Batald Schmeltzer, Helene Schmeltzer, J&S
Merchandising, or jerryboy57 were liable for tveach of any warranty by J&H. Accordingly,
Judge Dolinger granted summary judgmiarfavor of these defendantSeeRep. 18-19 (citing
In re Vebeliunas332 F.3d 85, 91-92 (2d Cir. 2003)).

As between J&H and Diamond, however, JuBgdinger denied both parties’ cross-
motions for summary judgment. That is, Judgdiriger found genuine issues of material fact as
to whether J&H breached a warranty to DiamoB8eéeRep. 19-23. In so finding, Judge
Dolinger addressed each of the following arguments.

J&H first argued that Diamond cannot prove ttet bottles of Cool Water that ended up
at CVS were the same bottles that J&H (as opgpds some other supplier) sold to Diamond.
Conversely, Diamond argued that the evidenoéféred made it certain that the offending
product came from J&H. Judge Dolinger rejected both arguments. He concluded that Diamond
had provided sufficient evidence of the chairta$tody of the bottles in question to permit a
trier of fact to find that the offending bottles came from J&eERep. 19-20, but that there were
enough gaps in the evidence to make the prowvanaf the offending bottles a triable isssee

Rep. 37-43.



J&H also argued that Diamond cannot prowe the bottles of CodlVater in question
were indeed counterfeit, becalB3@mond has not designated an expatness to testify to that
effect. Judge Dolinger rejectéuat argument, noting that Dalaff and its investigators have
adduced sufficient evidence that the unitguestion were fake, and that, having offered
evidence in th€VSlitigation to that effect, presumabtpuld adduce the same testimony here.
SeeRep. 20 (citing Schnur Decl. Exs. F-H).

Finally, J&H argued that Diamond failed gove it timely notice of the breach of
warranty claim.SeeU.C.C. 88 2-607(3)(a) & (b) (buyer mugitve notice of breach to seller
within a “reasonable time” after discoveritige breach, and, where the claim is one of
infringement and the buyer is sued, withineasonable time aftexceiving notice of the
litigation). However, Judge Dolinger foundathalthough J&H argueddh Diamond knew of
the breach as far back as February 2007, Dianpooferred evidence thdtdid not learn that
J&H was the supplier of the product in questuntil March 2008, only one month before it
notified J&H. SeeRep. 20-22. Thus, Judge Dolinger found thate was, at least, a triable
issue of fact as to the timeliness of Diamond’s notice.

4. Diamond v. J&H — Unfair Competition and False Designation of Origin

Diamond also asserts claims of unfair cetitppn (under New York state law) and false
designation of origin (under theanham Act) against J&H, basagain on J&H’s provision of
allegedly counterfeit bottlesf Cool Water to Diamond.

As to the false designation of origin etgiJudge Dolinger noted that Diamond did not
defend that claim, and that summauggment in J&H’s favor was appropriat8eeRep. 24-25.

As to the unfair competition claim, JudDelinger addressed, and rejected, a number of

arguments by J&H in support of itsotion for sumrary judgment.SeeRep. 25-27. However,



Judge Dolinger ultimately found that summary joont was warranted in J&H's favor, because
Diamond did not have a sufficient@mest in the intellectual progg at issue tgrevail on an
unfair competition claim: The allegedly migaopriated trademark belongs to Davidoff, not
Diamond. SeeRep. 28-32. In so finding, Judge Dolingejected Diamond’s argument that it
had a sufficient interest in Davidoff's mark bdse the pecuniary injury it suffered from selling
a counterfeit productSeeRep. 31-33.
5. J&H’s Preclusion Request

Finally, Judge Dolinger addressed, and dénd&H’s motion that Diamond be precluded
from offering proof of its damages based ong®l® violations of itsliscovery obligations.
Judge Dolinger noted that J&H dhaever sought such relief frese alleged derelictions during
the course of discovenSeeRep. 33—36. Moreover, Judge Dolinger noted, to the extent that any
missing proof of Diamond’s damages relevant to its bread warranty claim, Diamond could
be ordered to produce such documentation befaeotrelse be precludefrom introducing it—
issues that were not fullyddressed in summary judgmentghing and more appropriately
resolved in a joint pretrial order or motionlimine. SeeRep. 36 & n.14.
Il. Discussion

A. Standard of Review

To prevail on a motion for summary judgmethie movant must tew(] that there is no
genuine dispute as to any matefadt and the movant is entitled to judgment as a matter of
law.” Fed. R. Civ. P. 56(a). The movant bears the burden of demonstrating the absence of a
guestion of material fact. In making this deteation, the Court mustew all facts “in the
light most favorable” to the non-moving part@€elotex Corp. v. Catretd77 U.S. 317, 323

(1986);see also Holcomb v. lona Colb21 F.3d 130, 132 (2d Cir. 2008). To survive a



summary judgment motion, the opposing party nessablish a genuine issue of fact by “citing
to particular parts of materials inethecord.” Fed. R. Civ. P. 56(c)(kge also Wright v. Gooyd
554 F.3d 255, 266 (2d Cir. 2009). “A party may ndf¢ m mere speculation or conjecture as to
the true nature of the facts to overcome a@iondfor summary judgment,” because “conclusory
allegations or denials cannot by themselves cregenuine issue of material fact where none
would otherwise exist.’'Hicks v. Baines593 F.3d 159, 166 (2d Cir. 2010) (citation omitted).
Only disputes over “facts that might affece tbutcome of the suit under the governing law” will
preclude a grant of summary judgmeAnderson v. Liberty Lobby Inel77 U.S. 242, 248
(1986).

A district court may “accept, reject, or modifn whole or in part, the findings or
recommendations made by the magistrate jridg8 U.S.C. § 636(b)(1). When no timely
objection has been made to the recommendatioasagistrate judge, “a district court need
only satisfy itself that thre is no clear error ondlface of the record.Carlson v. Dep’t of
Justice No. 10 Civ. 5149 (PAE)(KNF), 2012 WL 928124, at *1 (S.D.N.Y. Mar. 19, 2012)
(citation omitted). When a timely objection haeh made, the court is obligated to review the
contested issuate novo See Hynes v. Squillack43 F.3d 653, 656 (2d Cir. 1998). “However,
it is well-settled that when the objections siyngeiterate previous arguments or make only
conclusory statements, the Court shaeldew the reportor clear error.” Cuevas v. United
States No. 10 Civ. 5959 (PAE)(GWG), 2013 855082, at *2 (S.D.N.Y. Feb. 22, 2013)

(citation omitted).



B. Objections to Judge Dolinger’'s Report

1. Selective v. J&H — Contsution and Indemnification

Neither party objects to Judge DolingeregEommendation that summary judgment be
granted in J&H’s favor on Selectis claims for contribution anddemnification. Accordingly,
the Court reviews this renumendation for clear erroiCarlson 2012 WL 928124, at *1. It
finds none.

2. Diamond v. J&H — Indemnification

Neither party objects to Judge DolingeregEommendation that summary judgment be
granted in J&H’s favor on Diamorglclaim for indemnification.Once again, the Court does not
find clear error.

3. Diamond v. J&H — Breach of Warranty

J&H objects to Judge Dolinger’'s recommetnola that its motion for summary judgment
on Diamond’s breach of warrantyagin be denied. It argues thatdge Dolinger erred in finding
a triable issue whether Diamondvgagproper notice to J&H of the alleged breach of warranty.
J&H Obj. 2—-4> It is undisputed that Diamond did nottifw J&H of its breach of warranty claim
until April 2008. Thus, the question whetheaBiond gave J&H notice of its claim within a
reasonable time turns on when Diamond learnedJ#idt as opposed to some other supplier,
had supplied it with the product in questiddeeU.C.C. 8§ 2-607(3)see also First Sec. Mortg.
Co. v. Goldmark Plastics Compounds, Ji862 F. Supp. 918, 933 (E.D.N.Y. 1994) (sufficient
notice “depends upon the circumstances of eacharaséhe term [reasonable time] is to be

treated flexibly” (citingSchnitzer v. Lang239 N.Y. 1, 5 (1924))).

® J&H does not object to Judge Dolinger’s findingattiiable issues remain as to (1) the chain
of custody of the bottles in questi@geRep. 19-20; and (2) whether the bottles in question
were counterfeitseeRep. 20.SeelJ&H Obj. 2. The Court does not find clear error as to these
points.

10



On February 15, 2007, an officer of Seleetemailed an officer of Diamond to inform
him that Davidoff was claiming that the productgjurestion were counterfeand that Selective
intended to hold Diamond liabfer any damages Selective might have to pay Davideée
Reply Declaration of Melissa Corwin (Dkt. 1280¢rwin Reply Decl.”), Ex. C. Thus, J&H has
demonstrated that, as of February 200Annd had notice that it may have purchased
counterfeit products frormomeonglikely in breach of tht supplier's warranty.

J&H’s argument fails, however, becautseannot show when Diamond knew tl3&H,
as opposed to some other supplier, was the sofitbe counterfeit gats (and therefore that
Diamond’s breach of warranty claim ran against J&KA$ Judge Dolinger noted, there is record
evidence reflecting that Diamondddnot learn with certainty thd&H was the supplier of the
goods in question until March 2008, when it receigexample box of Cool Water from J&H and
confirmed that its source code matched that of the allegediyterfeit productsSeeRep. 22
(citing Reply Declaration of fieey Parker in Support of @mond’s Cross-Motion for Summary
Judgment (Dkt. 133) (“Parker Reply Decl.”) § 13).

In response, J&H argues that Diamondwrikat J&H was the supplier long before
March 2008.SeelJ&H Obj. 3. As support, J&H points a handwritten annotation on the
sample box of Cool Water that reads: “This isopy of the box of [CodNater] received from
J&H . ... [W]e kept a sample in the office.” HBwir Decl. Ex. D. On this basis, J&H appears to
argue that, for some time before March 2008, iadhhad the sample in question, and thus the
knowledge, or at leasterability to ascertain, that J&H daupplied the offending product. But
J&H does not point to any evidence of whemamond learned of the provenance of the Cool
Water. And its theory is in tension with teposition testimony of Jeffrey Parker that Diamond

requested the sample from J&H only afteleStve brought its clan against Diamond in

11



December 2007SeeSchnur Decl. Ex. E (Deposition of Jeffrey Parker), at 114sd& also
Parker Reply Decl. T 13 (statitigat Diamond learned with centdy that J&H was the supplier
of the offending product in March 2008). Thusrthis a triable issue fdct as to whether
Diamond learned that J&H was the source efdllegedly counterfeit goods in March 2008,
December 2007, sometime in between, or at some previou$ tBeeause the reasonableness of
Diamond’s April 2008 notification to J&H of itsreach of warranty claim turns on this open
factual question, summary judgment is not merited.

4. Diamond v. J&H — Unfair Competition and False Designation of Origin

Neither party objects to Judge DolingeregEommendation that summary judgment be
granted in J&H’s favor on Diamorsglclaim of false designation ofigin. The Court finds no
clear error.

Diamond does object, however, to Judgdiiger’s finding that itacked a sufficient
interest in the intéectual property at issue to state aiei of unfair competition. Diamond Obj.
2. Diamond argues that it “had anonomic interest in the prodwehich J&H sold to it . . . as it
purchased the subject product frd&H and funds were exchangedd. This is a truncated
version of Diamond’s previous argumesgeDiamond Reply Br. (Dkt. 132) 14-15, which

Judge Dolinger rejectedeeRep. 31-33. The cases cited by Dasuah in its reply brief merely

® J&H also argues that DiamomaListhave known that J&H was the source of the offending
goods, because J&H was Diamond’s only sourdeaufl Water during the relevant period. J&H
Obj. 3. But this argument is contraryd&H’s argument in opposin to Diamond’s summary
judgment motion that J&H wasot the only source of the offending goodseelJ&H Br. (Dkt.

78) 8-10; J&H Reply Br. (Dkt. 127) 6-8; Corwin De§{] 34—39. It is also to contrary to Judge
Dolinger’s finding—which was benedial to J&H on the chain of stiody issue and therefore not
objected to—that Diamond was incorrect iaigling that J&H was its only supplieGeeRep.
39-40. As Judge Dolinger noted, there is evigehat Diamond bought Cool Water from other
sources during the relevant peridBeeCorwin Decl. Exs. O & P. Aus, there is at least a triable
issue as to when Diamond ascertained the mavee of the Cool Watéottles in question.

12



stand for the proposition that afscient pecuniary interest ia trademark may exist where the
plaintiff has an exclusiveght to distribute or manufaate the mark in questiorSee Faiveley
Transp. USA, Inc. v. Wabtec Carplo. 10 Civ. 4062 (JSR), 2011 WL 1899730, at *9 (S.D.N.Y.
May 13, 2011)Piccoli A/S v. Calvin Klein Jeanswear C&9 F. Supp. 2d 157, 168 (S.D.N.Y.
1998);see also Borgognone v. Patricia’s Pizza & Pasta Il,,IhNn. 10 Civ. 0841 (LAK), 2010
WL 4455820, at *2 n.1 (S.D.N.Y. Nov. 3, 2010). Buattls not the situgon presented here:
Diamond is one of many entitiéisat purchases Davidoff products for resale. As Judge Dolinger
noted, simply purchasing a product for resale doegimetrise to an intest in that product’'s
trademark sufficient to state a claim for unfair competitiSee, e.g-Telecom Intern. Am., Ltd.
v. AT&T Corp, 280 F.3d 175, 198 (2d Cir. 2001) (“[A]bsent some appropriation of an idea or
knowledge in which [plaintiff] had a property intster a contractual eangement creating such
an interest, we see no such impropriety hette asll for relief under New York’s law of unfair
competition.”);cf. Silverstar Enters., Inc. v. Ad&y37 F. Supp. 236, 241 (S.D.N.Y. 1982)
(dismissing Lanham Act claim whepéaintiff was not seeking to &rce registrant’s rights, but
rather its own contractual ritg). The Court therefore adeptudge Dolinger's recommendation
and grants summary judgent in J&H’s favor.

5. J&H’s Preclusion Request

J&H objects to Judge Dolinger’s recommetnala that the Court deny J&H’s request to
preclude Diamond from indducing evidence of its damagegrél, based on Diamond’s alleged
non-compliance with discovery obligationSeeJ&H Obj. 4-6. Judge Dolinger denied J&H'’s
request because it had not souglth relief during discoverySeeRep. 33—-36. Opposing that
finding, J&H argues that, although it never fottpaought such relief, it protested Diamond’s

non-compliance: “[W]hile the parties appealsriore Magistrate Dolinger on settlement

13



conferences, the issue of Diamond’s failuredmply with J&H’s demands was raised by J&H
... and Diamond [] was directed to produce samessential to provints case, albeit not set
forth in a formal order.” J&H Obj. 5. In essend&H argues, it preserved its ability to raise the
issue of Diamond’s discovery infractions, and pusn is the proper remedy for those abuses.

The Court adopts Judge Dolinger’'s recomméndahat J&H’s request for preclusion be
denied, for two reasons. Fird&H has not pointed to any evidsnof having raised these issues
with Judge Dolinger dunig the discovery proce$sSecond, and more important, there is no
need to address such a motion at this timeJuge Dolinger noted, the extent the alleged
discovery non-disclosures are shown to have degel&H’s ability to defend at trial against a
claim for damages by Diamond, that issue can be fully addressed in a mditine, when the
shape of, and evidence at, ialthas further crystallized.

CONCLUSION

For the foregoing reasons, the Court adopts Judge Dolinger’s Report and
Recommendation in its grety. To summarize:

1. Summary judgment is granted in favor of the J&H Parties with respect to all of

Selective’s claims against them.

2. Summary judgment is granted in favor of the J&H Parties with respect to all of

Diamond’s claims against them, with thecegtion of Diamond’s claim for breach of

warranty, which may be pursued solely against J&H (not Gerald Schmeltzer, Helene

Schmeltzer, J&S Mercimaising, or jerryboy57).

3. Diamond’s motion for summajydgment in its favor is deed as to all of its claims.

" J&H has provided evidence of its efforts during the course of discovery to request proof of
Diamond’s damages from Diamond’s counsgéeCorwin Reply Decl. Ex. E. But, as Judge
Dolinger noted, Diamond specificalbbjected to this requesSeeCorwin Decl. Ex. G  90.

And J&H provides no evidence of any attdrigpraise the issuwith the Court.

14



4. J&H’s motion for preclusion as a discovery sanction is denied.

Therefore, the only remainihg claims in this case are two breach of warranty claims:
Selective against Diamond, and Diamond against J&H. A pretrial conference will be held on
April 19,2013, at 11:00 a.m. in Courtroom 1305 at the Thurgood Marshall United States
Courthouse, 40 Centre Street, New York, New York 10007. At that conference, the Court
anticipates setting a prompt trial date and a schedule for the submission of a joint pretrial order
and any motions in limine. The parties are directed to meet and confer in person for at least one
hour, at least one week before that conference, and to submit a letter to the Court, no later than
April 16, 2013, setting forth the parties’ respective views on: (1) the prospects for settlement,
including whether the parties would like the Court to preside over a settlement conference; (2)
the anticipated length of trial; and (3) what motions in limine are anticipated.

The Clerk of Court is directed to terminate the motions pending at docket numbers 85
and 97.

SO ORDERED.

fud . gl

Paul A. Engelmayer
United States District Judge

Dated: March 27, 2013
New York, New York
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