Jean v. Greene Doc. 48

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

DARIUS JEAN,
Petitioner, 07 Civ. 11530 (KMW)
V. OPINION AND ORDER

GARY GREENE, Warden,
Great Meadow Correctional Facility,

Respondent.

KIMBA W. WOOD, U.S.D.J.:

l. INTRODUCTION

Darius Jean (“Petitioner”) brings this petititor a writ of habeas corpus pursuant to 28
U.S.C. § 2254, Petitioner challenges hs/Bmber 21, 2002 conviction in County Court,
Rockland County, for murder in the second degmemslaughter in the first degree, assault, and
endangering the welfare of a ahil Petitioner raise®tir grounds for relief: (1) that the trial
court’s instructions to the jury regarding reaable doubt impermissibihifted the burden of
proof and confused the jury; (2) that stagsts Petitioner made to police officers were
involuntarily given and should haveen suppressed; (3) ineffective assistance of trial counsel,
and (4) ineffective assistea of appellate counsel.

In a Report and Recommendation (the “Report”) dated May 10, 2011, familiarity with
which is assumed, Magistrate Judge Snmetommended that the Court deny the petition.
Petitioner filed timely objections to the RepoRursuant to Federal Rule of Civil Procedure

72(b), the Court has conductedenovo review of the Report and of Petitioner’s objections.
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For the following reasons, the Coadopts Magistrate Judge SmitlReport in full, and denies
Petitioner’s motion for a vitrof habeas corpus.

Il. BACKGROUND *

On August 5, 2002, a jury convicted Petitioner of murder in the second degree,
manslaughter in the first degressault, and endangering the wedfaf a child. (Affirmation of
Senior District Attorney Carrie A. Ciganek in Opposition to the Petition for Habeas Corpus
(“Ciganek Aff.”) 11 3, 10.) The trial court sentad Petitioner to 25 yesto life on the murder
count, a concurrent term of imprisonmen8dl/3 to 25 years on the manslaughter count, a
concurrent term of imprisonment of 7 yearstlo® assault count, anccancurrent term of
imprisonment of 1 year on two countsesfdangering the welfare of a childd.(T 3.)

Petitioner timely moved to set aside tlexdict pursuant to New York Criminal
Procedure Law (“N.Y.C.P.L.”) § 330.30(2) oretgrounds of juror confusion; following a
hearing, the trial court denied the motioihd. §] 11.) Petitioner thetimely moved to vacate the
conviction pursuant to N.Y. €.L. §440.10(1)(h) on the groundsthPetitioner’s trial counsel
was ineffective. The trial court denidte motion on August 18, 2003, and the Appellate
Division, Second Department, denied Petiéir's motion for leave to appeald.({{ 12-13.) On
May 4, 2004, Petitioner’s appellateunsel filed a direct appeaith the Appellate Division,
Second Department. Following argument aartiatter, the Appellate Division affirmed
Petitioner’s conviction. I¢l. 17 14-15.)See Peoplev. Jean, 13 A.D.3d 466 (N.Y. App. Div.
2004). Petitioner sought leave to appeal ta\tbes York State Court of Appeals on January 18,

2005; the Court of Appeals denied tygplication. (Ciganek Aff. { 17.3ee Peoplev. Jean, 5

! The Report’s “Background” section provideslainal information about the factual and
procedural context of the case. The Gauwlopts this sectioin its entirety.
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N.Y.3d 764 (2005). On March 7, 2007, Petitiohked a petition fo a writ of errorcoram nobis

in the Appellate Division, Second Departmeaataiming ineffective assistance of appellate
counsel. (Ciganek Aff. § 18.) In a deomsidated September 18, 2007, the Appellate Division
denied Petitioner’'s motion.Id. 1 20.) See People v. Jean, 43 A.D.3d 1076 (N.Y. App. Div.
2007). Petitioner’'s motion to the New York CoaftAppeals for leave to appeal was denied.
(Ciganek Aff. § 21.)See People v. Jean, 9 N.Y.3d 1007 (2007). On December 26, 2008,
Petitioner filed the instant petitidor a writ of habeas corpus.

[ll. DISCUSSION

A. Standard of Review of a Magistrate Judge’s Report and Recommendation

A district court must reviewle novo those portions of a mairate judge’s report and
recommendation to which timely weth objections have been fileGee 28 U.S.C. §
636(b)(1)(C); Fed. R. Civ. P. 72(b)(3). The dddtcourt may “accept, ject, or modify, in
whole or in part, the findigs or recommendations mdaethe magistrate judge.See 28 U.S.C.
8 636(b)(1)(C). If neither partymely objects to the magistratasport, the district court “need
only satisfy itself that thre is no clear error ondHace of the record.Brito v. Phillips, 485 F.
Supp. 2d 357, 360 (S.D.N.Y. 2007) (Holwell, J.) émial citations and quotations omitted).

Petitioner filed objections to the Report’s arsa of each of his four claims. The Court
thus undertakesde novo review of all four claims.
B. Overview of Applicable Law

Petitions for a writ of habeas corpus dilpursuant to 28 U.S.C. § 2254 are governed by
the Antiterrorism and Effective Death Penaitst of 1996 (“AEDPA”). AEDPA provides that a
federal court may grant a writ of habeas corpus state prisoner onlf the state court’s

adjudication of a particular claim on the meritsuiéed in a decision that was (1) “contrary to, or
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involved an unreasonable applicatiof, clearly established Fedklaw, as determined by the
Supreme Court of the United States” or (2) Wassed on an unreasonable determination of the
facts in light of the evidengaresented in the State courbpeeding.” 28 U.S.C. § 2254(d).

A state court decision is contrary to cleagbtablished federal law if it “applies a rule
that contradicts the governing law set forth in [®upe Court] cases,” or if “confronts a set of
facts that are materially indistinguishablerfr a [Supreme Court deton] and nevertheless
arrives at a [different] result.Williamsv. Taylor, 529 U.S. 362, 405-06 (2000).

A state court decision involves an unreasonable application of federal law if the state
court correctly idetifies the governing lgal rule but unreasonably apgd it to the facts of the
petitioner’'s caseWilliams at 407. A state court decisiomcalso involve an unreasonable
application of federal law if it “unreasonaldytends a legal principlfrom [Supreme Court]
precedent to a new context where it should nptyapr unreasonably refuses to extend that
principle to a new contexthere it should apply.1id. In order for a federal court to find a state
court’s application of Supreme Court precedemeasonable, the state court decision must be
more than incorrect: it must Bebjectively unreasonable.l_ockyer v. Andrade, 538 U.S. 63, 75
(2003). This standard “falls somewhere betw merely erroneous and unreasonable to all
reasonable jurists.Jonesv. Sinson, 229 F.3d 112, 119 (2d Cir. 2000) (internal quotations
omitted).

C. Analysis

Petitioner raises four grounétsr habeas corpus religft) that the trial court’s

instructions to the jury regarding reasonableldapermissibly shiftedthe burden of proof and

confused the jury (the “Jury Instruction ctd); (2) that Petitioner’s statements were



involuntarily given and should kia been suppressed (the tRiAmendment claims”); (3)

ineffective assistance of triabansel; and (4) ineffélwe assistance of apltete counsel.

1. Petitioner’s Jury Instruction Claim

Petitioner first argues that the trialucts jury instructon on reasonable doubt
impermissibly reduced the proseautis burden of proof and confus#tk jury such that it was
unreasonable for the Appellate Division to fit the instruction did not violate his
constitutional rights. (Petdner's Memorandum of Law in Suppaf his Petition for a Writ of
Habeas Corpus (“Pet. Mem.”) at 4.) The trial jadgve a pretrial instrtion to the jury stating
that reasonable doubt was “higher than 51 percent and something less than 100 percent.” (Pet.
Mem., Ex. F, Transcript of Proceedings at 51-53). When defense counsel objected to this
mathematical illustration on theaynds that it suggested thattfteasonable doubt standard was
close to the preponderance of thedence standard, the judge reinsted the jury with a proper
instruction. (Pet. Mem., Ex. F at 65-66). At ttumclusion of trial, the jury charge concerning

reasonable doubt was accuratBeople v. Jean, 13 A.D. 3d 466 (2004). The Appellate Division

% The trial judge ultimately instructed the jury as follows:

A reasonable doubt means a doubt arising frarethdence or lack of evidence in the
case. It does not mean guesswork or surprispeculation, and it shiounot be resorted
to as an excuse for failing to perform aydaven though that duty may prove to be an
unpleasant one or a disagreeable one. siiéh a doubt as reasonable men and women
may entertain after a careful and honest re\aed consideration @l the evidence in

the case. ... The proof must be sufficient to satisfy you and your fellow jurors’
consciences so that you believe that tiferttant committed the crimes charged and/or
crime charged and that no other reasonable csioclis possible. . . It is your duty to
weigh and analyze the evidence, and in sagldiyou find somethingn the evidence or
a failure of the evidence which causes you to have a reasonable doubt as to the guilt of
the defendant, it is your duty tpve the defendant the bdnef that doubt and acquit

him on that crime or crimes.

(Report at 16, citing Transeti of Proceedings at 903-05).
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found that “any prejudice resulting from the Cou@burt’s improper prefal instruction was
obviated by the final charggven to the jury.”ld. at 468.

The Report recommends dismissing Petitiondniy Instruction claim because, viewed
in its entirety, the reasable doubt instruction comports witht&slished federal la. (Report at
17). Petitioner objects to this recommendatiothenground that the err@ras so egregious that
any finding to the contrary would be unreasonable ematter of law. (Petitioner’'s Objections to
the Report and Recommendstti(“Pet. Objs.”) at 2.)

The Constitution requires a jury verdict of guilty beyond a reasonable daulbtan v.
Louisiana, 508 U.S. 275, 278 (1993). When determirtimg constitutionality of a jury charge, a
court must decide if, “taken as a wholeg thstructions correctlgonvey the concept of
reasonable doubt to the juryVictor v. Nebraska, 114 S. Ct. 1239, 1243 (1994) (internal
citations omitted). A jury’s conviction will ndie overturned unless a reviewing court concludes
that it was “reasonably likely thatehury applied the wrong standardChalmersv. Mitchell, 73
F. 3d 1262, 1267 (2d Cir. 1996) (internal quotatiomstted). Stated another way, a defendant’s
due process rights are violatiédhe is evaluated by a stdard lesser than proof beyond a
reasonable doubtd. Consequently, a guilty verdict reached by application of a lesser standard
“must be overturned.’ld. While a constitutionally deficient reasonable doubt charge is a ground
for reversal of a conviction, “n@very unhelpful, unwise, or even erroneous formulation of the
concept of reasonable doubt ijuay charge renders the instrioet constitutionally deficient.”
Vargasv. Keane, 86 F. 3d 1273, 1277 (2d Cir. 1996). “A challenged portion of the jury
instructions may not be judgedauntificial isolation, but rathemust be judged as the jury
understood it, as part of the whole instruction, awaged, as part of all the proceedings that were

observed by the jury.Chalmers, 73 F.3d at 1267 (interhguotations and citeons omitted).
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The Court finds Petitioner’s Jury Instructiolaim to be without merit. Although it is
true thatullivan holds that a constitutionally deficiergasonable doubt jury instruction cannot
be harmless error, that decision is inapplicabléhe instant case. The question hekghither,
as an initial matter, the charge was constitutionally deficient; ot i€harge is determined to
be unconstitutional do&illivan require reversal of a conviction.

Whether the charge was constitutionally deficient in the first instance requires an
examination of the charge as a wholéctor, 114 S. Ct. at 1248. An alysis of the charge as a
whole here supports the Appell@evision’s finding. There is nevidence to show that it was
“reasonably likely that the jury would have intexfed this instruction to indicate that the doubt
must be anything other than a reasonable orte.&t 1250. Therefore, the Appellate Division’s
finding that the pretrial chargeas obviated by the final clger comports with established
federal law. Cf. Santorelli v. Cowhey, 124 F. Supp. 2d 853, 859 (S.D.N.Y. 2000) (Parker, J.)
(finding that portions of a reasonable doubt charge that werestediafter the jury heard the
language to which the petitionerjebted “were sufficient to deht Petitioner’s claim that the
objectionable language was reasondikily to instruct the jury t@pply that standard in a way
that violates the Constitution”Jackson v. Conway, 448 F. Supp. 2d 484, 490-91 (W.D.N.Y.
2006) (Bianchini, J.) (upholdingraasonable doubt charge whea thstructions, “considered as
a whole, leave no doubt that thdetedant must be presumedite innocent and that the burden
of proof rests with the prosetion throughout the trial”).

For the foregoing reasons, the Cadbpts the Report’s recommendation that
Petitioner’s Jury Instruin claim be dismissed.

2. Petitioner’s Fifth Amendment Claims



In his second claim, Petitioner argues thatstatements he gave to the police should
have been suppressed because he was sufferingp@strtiraumatic stress disorder at the time he
was questioned. (Pet. Mem. at 10.) He furtloettends that higirlfriend acted as an agent of
the police and elicited statemefrism him that should not haveeen admitted at trial.Id. at
11-13.) After a suppression hearing, the t@lrt found that Petitioner’s statements were
admissible because they werat obtained in violation dfliranda v. Arizona, 384 U.S. 436
(1966). (Pet. Mem., Ex. C, Decision and Ordated August 25, 2002). The Appellate Division
affirmed. Peoplev. Jean, 13 A.D.3d at 467.

The Report recommends a finding that Patiir's Fifth Amendment claims are without
merit, and that even if the confession wasmeously admitted, it was harmless error not giving
rise to habeas reliéf Petitioner asserts that any finding thi statements were voluntary is an
unreasonable application of federal law becdiesevas unable knowingly and intelligently
waive hisMiranda rights. (Pet. Objs. at 11.) Furth@etitioner objects to the Report’s
conclusion that any error was harmledsl. &t 12.)

In a habeas corpus proceeding, “the ultintatestion whether, under the totality of the
circumstances, the challenged confessionatdgined in a manner compatible with the
requirements of the Constitution is a matterifolependent federal determination.” Miller v.
Fenton, 106 S. Ct. 445, 450-51 (1985) (emphasis dyid&he determination of whether a

confession was voluntary “reqas careful evaluation oflahe circumstances of the

% The Report, in addressing Respondent’seatittn that Petitioner’s post-traumatic stress
disorder argument had never been presentdtetstate courts, fourtlat Petitioner’s Fifth
Amendment claims are not procedurally barrBieither party objected to this finding. The
Court finds no clear error inighsection of the Report.



interrogation.” Mincey v. Arizona, 437 U.S. 385, 401 (1978). donfession is not voluntary
when it is obtained under circumstances that overbear the defendant'dmiiéd Satesv.
Anderson, 929 F.2d 96, 99 (2d Cir. 199Kee also Lynumn v. lllinois, 372 U.S. 528, 534 (1963)
(holding that a confession that wagaibed by coercion was not voluntary).

If a court finds that a confession was invoamt the subsequentquiry is whether its
admission at trial constituted harmless eri@appulla v. New York, 391 F.3d 462, 466 (2d Cir.
2004). The Second Circuit recognizes two apprea¢h harmless error analysis: the “actual
prejudice” approach and the “harmless beyond a reasonable doubt” apgredchs v.

Herbert, 596 F.3d 161, 175 (2d Cir. 2010). Undex #ttual prejudice approach, “habeas
petitioners are not entitled tolheas relief based on trial ernamless they can establish that it
resulted in actual prejudice Brecht v. Abrahamson, 113 S. Ct. 1710, 1722 (1993) (internal
guotations omitted). The error must have a “tarfitgal and injurious effect or influence in
determining the jury’s verdict.Id. Under the harmless beyondeasonable doubt approach,
when a federal court reviews a state couréiemnless error determination, it may reverse only
those determinations “thateaobjectively unreasonableZappulla, 391 F.3d at 467. Under this
test, the writ may not be issued simply if thdd&al court concludes thtte state court applied
federal lawincorrectly; rather, the application must alsourgeasonable. Perkins, 596 F.3d at
176 (emphasis added). When the result would be the same under either approach, the Second
Circuit has declined to deternainvhich approach should goverid. at 176-77.

After conducting ale novo review of the Report’s ingendent determination that
Petitioner’s confession was volungaand that his girlfriend was natting as an agent of the
police, the Court agrees with the Report dishisses Petitioner’s Fifth Amendment claims.

The Court concurs in the Report’s finding that #vidence shows that Petitioner was calm and
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coherent at the time he wadvised of, and waived, hidiranda rights. (Pet. Mem., Ex. A,
Transcript of Suppression Hearing at 71-7&1-74). Petitioner never invoked his right to
remain silent or to havan attorney presentld() The testimony given by Petitioner’s girlfriend
does not substantiate Petitioner’s claim #tet acted as an agent of the policgee (d. at 274-
79, 296, 298). In sum, the Report’s independetdrdenation that Petiiner’'s confession was
voluntary is supported by a careful considieraof the totalityof the circumstances.

The Court thus adopts the [tet's recommendation that @ner’s Fifth Amendment
claims be dismissed.

3. Petitioner’s Ineffective Assstance of Trial Counsel Claim

In this third claim, Petitiormeargues that the Appellate\ision mistakenly found that his
trial attorney provided effective assistance of counsel. Spdlyifibatitioner asserts that his
attorney made several errors while trying the case, and had an actual conflict of interest that
prevented him from providing meaningful repentation. (Pet. Mem. at 13-21.) The Report
found this claim to be without merit becauséititmer failed to showhat trial counsel’s
performance fell below an objective standard aomableness or thattRiener was prejudiced
by any deficient performance. (ReporBa). Petitioner obs to this finding.

Pursuant to the Sixth Amendment, “[a]n accuseshtitled to be assisted by an attorney,
whether retained or appointed, whiays the role necessary to ensure that the trial is fair.”
Srickland v. Washington, 104 S. Ct. 2052, 2063 (1984) (internal quotations omitted). The

Supreme Court has recognized thatrtgkt to counsel is the right teffective assistance of

“ Because the confession was not admitted erragdtiis unnecessary to engage in a harmless
error analysis. However, the Court concurs i Report’s finding thatven if the confession
were erroneously admitted, the state courts’rd@tetion that the error was harmless was not an
incorrect or unreasonable apmaltion of federal law.
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counsel.” Id. (internal quotations omitted) (emphaaded). Effectiveness means that the
attorney’s performance was reasondbleder prevailing professional normsld. at 2064. An
ineffective assistance of counsel claim requirdsfandant to make two showings. First, the
defendant must show that his attorney’s penfmmce was deficient — that the attorney “made
errors so serious that [he] was not fimaing as the ‘counsel’ guaranteed by the Sixth
Amendment.”Id. In other words, “the defendant mgsiow that counsel’s representation fell
below anobjective standard of reasonableness.” Id. (emphasis added).

Second, the defendant must show that higragios deficient performance prejudiced the
defense, which requires the defendant to proae“tfounsel’s errors were so serious as to
deprive the defendant of a fair trialltl. The Second Circuit has described $réckland
standard as “rigorous,” and has esthat “the great majority dfabeas petitions that allege
constitutionally ineffectie counsel founder on [it] Bell v. Miller, 500 F.3d 149, 155 (2d Cir.
2007) (internal quotations omittedMoreover, application dirickland requires a “strong
presumption that counsel's conduct falls witthie wide range of reasonable professional
assistance.Hemstreet v. Greiner, 491 F.3d 84, 90 (2d Cir. 2007) (internal quotations omitted).

When a defendant’s attorney is burdebgaonflicting interests, “[p]rejudice is
presumednly if the defendant demonstrates that ceufatively represented conflicting
interests’ and that an ‘aal conflict of interestadversely affected his lawyer’s performance.”
Srickland, 104 S. Ct. at 2067 (citinQuyler v. Sullivan, 446 U.S. 335, 350) (emphasis added).
In other words, an actual conflict of interesisex only if defense counsel’s conflicted interests

adversely affected counsel's performanCayler, 446 U.S. at 350.

11



For an ineffective assistance of counselnalén give rise to habeas relief, AEDPA
requires a petitioner to denstrate that the stateurt’s “application ofSrickland was not
merely incorrect, but obgtively unreasonable.l'd. at89 (internal quotations omitted).

The Court finds that the Appellate Divisioréenclusion that Petitioner’s trial attorney
provided meaningful representation is not contrary to, or an wirabke application of,
Srickland. Petitioner asserts that his attornalethto make proper objections, failed to
effectively conduct cross examinations, and failedresent an effective sumation at trial. The
Court agrees with the Report’s egorization of these as strateghoices. “Judicial scrutiny of
counsel’s performance must be highly deferenti&rickland, 104 S. Ct. at 2065. This
deference requires the defendant to overcarsieong presumption that the challenged action
“might be considered sound trial strategyd. Strategic choice“are virtually
unchallengeable.’ld. at 2066. Petitioner cannoeset either requirement &rickland: he has
failed to make a showing that his trial attorngyesformance fell below an objective standard of
reasonableness, or that he was prepaiby any errors counsel may have made.

Petitioner’s conflict of interestrgument is also without meritThe trial court found that
the conflict was a waivable one, and that Petitiondact validly waivedhis right to conflict-
free representation. (Pet. Mem., Ex. E, Decisind Order dated July 23, 2002). This decision,
affirmed by the Appellate Divisiortomports with federal law because Petitioner failed to show

that the conflict adversely affext his lawyer’s performancesee Cuyler, 446 U.S. at 350.

> The Report referred to the conflict of interesadermer conflict because the trial attorney had
concluded his conflicting representatiorsed Report at 27). Petitionalleges that this was
error, and that theonflict of interest was a simultaneous on&ee(Pet. Objs. at 17.) Resolution
of this issue is unnecessamdause Petitioner has failed tmshthat the conflict adversely
affected his lawyer’s performance.
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The Court therefore adopts the Report’'s recemaation that Petitioner is not entitled to
habeas relief on his ineffective agance of trial counsel claim.

4. Petitioner’s Ineffective Assstance of Appellate Counsel Claim

Petitioner’s final claim is that the stateurt’s finding that he received effective
assistance of appellate counsel was contgrgrtan unreasonable@jation of, clearly
established federal law. Specifically, Petitioasgues that his appellate counsel’s failure to
raise the issue of thidal judge’s erroneous jury instrtion on recklessness amounted to
constitutionally deficient performance. (Pet.mleat 22-26.) The Report found this claim to be
without merit because appellate counsel’s reprgion was reasonable, and because Petitioner
has not proven that any alleged errors prejudited (Report at 32). Petitioner contends that
the Report underestimates the impact of the eawmestruction and overestimates the effect of
the trial judge’s correctioof the instruction using the proper language. (Pet. Objs. at 16.)
Petitioner additionally asserts that his appellaigraty’s failure to raise the issue of the trial
judge’s mistaken recklessness instion constitutes denial of effectiveassistance of counsel
because in failing to raise this issue, appeltatunsel focused on weaker points rather than on
stronger ones.Id. at 17.)

To prevail on an ineffective assistanceappellate counsel claim, a petitioner must meet
both components @trickland. Mayo v. Henderson, 13 F.3d 528, 533 (2d Cir. 1994). “A
petitioner may establish constitutionally inadate performance if he shows that counsel
omitted significant and obvious issues while pursuing issues thatieark and significantly
weaker.” 1d. (emphasis added). In the appellate couoselext, prejudice is established where
a petitioner shows that there was a “reabtsprobability” his claim would have been

successful before theasé’s highest courtld. at 534. “[R]elief may be warranted when a
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decision by counsel cannot be justified as alte$isome kind of plausible trial strategy.”
Jackson v. Leonardo, 162 F.3d 81, 85 (2d Cir. 1998).

The Court finds that appellate counsel’s representation of Petitioner was objectively
reasonable. The state court’s finding that Pet#r received effectivesaistance of appellate
counsel does not violate tirickland standard. An appellate birféhat raises every colorable
issue runs the risk of burying good argumentg a.verbal mound made up of strong and weak
contention.” Jonesv. Barnes, 103 S. Ct. 3308, 3313 (1983). It was reasonable for appellate
counsel to conclude that thdéal judge, by correcting theecklessness instruction using the
proper language, precluded any effect thatdironeous charge might have on the jury.
Appellate counsel’s conclusion thatvould therefore be wis@o focus on more persuasive
issues on appeal was reasonaldee Aparicio v. Artuz, 269 F.3d 78, 100 (2d Cir. 2001) (finding
that appellate counsel’s failure to raise a mesti@iry instruction argument was not objectively
unreasonable).

The Court thus finds that Petitioner’s ireffive assistance of appellate counsel claim
does not entitle him to habeas rgl@nd it adopts the Report’s recomnaation as to this claim.

V. CONCLUSION

The Court adopts in full theeport and RecommendationMagistrate Judge Smith, and
denies Petitioner’s applicationrfa writ of habeas corpus purstido 28 U.S.C. § 2254. As the
petition makes no substantial showiof the denial of a consttional right, a certificate of
appealability will not issue. 28 U.S.C. § 2253(¢he Court certifies that any appeal from this
Order would not be taken in good faitee Coppedge v. United States, 369 U.S. 438 (1962); 28

U.S.C. § 1915(a)(3).
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SO ORDERED.

Dated: New York, New York

December 4 ,2011

Kimba M. Wood
United States District Judge
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