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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

MICHAEL SENNO,
Raintiff,

08Civ. 2156(KMW)
-against-

OPINIONandORDER

ELMSFORD UNION FREE SCHOOL DISTRICT, |
CAROL FRANKS-RANDALL, individually, |
BETTY FUNNY-CROSBY, ndividually, |
MATTHEW R. C. EVANS, individually, and |
DEBRA B. LAWRENCE, ndividually, |

Defendants. |

KIMBA M. WOOD, U.S.D.J.:

Plaintiff Michael Senno (“Plainfti’) brings this action pursuarb Title VII, 42 U.S.C. §
2000eet seq. against Defendants Elmsford Union Frea@x District (the‘District”); Carol
Franks-Randall, individually (“Dr. Franks-Raall”); Betty Funny-Croby, individually (“Ms.
Funny-Crosby”), Matthew R. C. Evans, indivally (“Mr. Evans”); and Debra B. Lawrence,
individually (“Ms. Lawrence”) (collectively, the “Bfendants”). Plaintifalleges that Defendants
collectively violated his rights under Tit\dl by engaging in gender discrimination, and
retaliation for Plaintiff's filng of a complaint with thedtial Employment Opportunity
Commission (“EEOC").

Defendants move, pursuant to Rule 56 offbderal Rules of Civil Procedure (“Rule
56"), for summary judgment dismissing the cdampt. For the reasons stated below,
Defendants’ motion is GRANTED part and DENIED in paras to the District; and

GRANTED as to the indidual Defendants.
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BACKGROUND
A. Factual Background
1. Parties

Unless otherwise noted, the following faate undisputed and are derived from the
parties’ Local Civil Rule 56.1 statements, affidayand other submissions. The Court construes
all evidence in the light most favorable to tien-moving party and dravedl inferences in the
non-moving party’s favot. Anderson v. Liberty Lobby, Ine77 U.S. 242, 250, 255 (1986).

Plaintiff is the former Deputy Superintenddot the District (Defendants’ Local Civil
Rule 56.1 Stmt. (hereinafter “Defs.” 56.1 Stmt.”)9) He was appointed to that role in 2005,
having previously served as Assistant Superintendant for 8ilness Affairs for the District
since 1993. I¢l. 11 1, 17.) He receivadnure in approximately 1994d( § 2.) He was also the
District Clerk until January 2008, and was appoirgesxual harassment officer for the District
in 2005. (d. 11 14, 15.) He occupied the roleDdputy Superintendent until disciplinary
charges were issued against him in Febr@@fg, at which time he was suspended with pay

during the pendency of hearings pursuaitiésv York State Education Law § 3020-a (“Section

! In a number of their Local Rule 56.1 Stateif@asponses, both parties neither admitted nor
denied a particular statement, but admitted dhaarticular statement was reflected in the other
party’s testimony. For example, Plaintiff statleat he graduated wihdegree in accounting
from Marist College. (Plaintiff's Local Civil Ha 56.1 Statement (hereinafter “Pl.’'s 56.1 Stmt.”)
1 335). Defendants’ response is “Adméatlthat was plaintiff's testimony.”ld.) Responses of
this nature, which do not point &my evidence in the record thaty create a genuine issue of
material fact, do not function as denials, and bdlldeemed admissions of the stated fédte
AFL Fresh & Frozen Fruits & Vegetads, Inc. v. De-Mar Food Services Indo. 06 Civ. 2142,
2007 WL 4302514, *4-5 (S.D.N.Y. Dec. 7, 20(€ijting Fed. R. Civ. P. 56(elJ.S. Info. Sys.,
Inc. v. Int'l Bhd. of ElecWorkers Local Union No.,3No. 00 Civ. 4763, 2006 WL 2136249, at
*4 (S.D.N.Y. Aug. 1, 2006) (“To the extent thegponding party] proclaim[s] factual assertions
to be in dispute without idéifying evidence in the record Hat party] thwart[s] the basic
purpose of [Local Rule 56.1].”")l. (holding that a tactic whetbe responding pty “dispute[s]
the factual assertions . . . witlhjections alone” and fails toteievidence “directly violates”

Rule 56.1.)).



3020-a” or “3020-a”). I@. 17 231-32, 238.) Following the hawys, at the recommendation of
the Hearing Officer, in Decemb2009, Plaintiff's job was termated by vote of the District
Board of Educatin (the “Board”).

Defendant Franks-Randall was, at all timesvate to this case, the Superintendent of
the District, until her retirement in June 2008. (1 3, 9; Stern Declarahan Support of Defs.’
Motion for Summary Judgnme (“Stern Dec.”) Exs. A and Bomplaint and Amended Answer.)

Defendants Funny-Crosby, Evans and Lawrence ve¢ial times relevant to this case,
members of the Board. (Stern Dec. Exs. A and B.)

2. Sequence of Events

The events relevant to this case began with a consensual sexual affair between Plaintiff
and another administrator the district, Dr. Sandra Calvi-Maente (“Dr. Calvi”). During the
affair, which lasted roughly from Septber 2005 through June 2007 (Defs. 56.1 Stmt. § 61,
77), Dr. Calvi was the Assistant Principal oé thistrict's Junior Senior High School. Id.

20.) Atthat time, she was also a membeahefBoard of Education of the Mahopac Central
School District. (Pl.’s 56.1 Stmfl 457.) She was also a District sexual harassment officker. (
1 345))

The parties vigorously dispute how to chardezgeewhere Plaintiff and Dr. Calvi sat in the
District hierarchyis a visone another. Plaintiff insistsghhe was not Dr. Calvi’s direct
supervisor and that they were mothe same chain of commandd. (1Y 346-351.) Defendants
state that, as Deputy Superimient, Plaintiff was the secondyhest ranked official in the
District, that he had the autlikyrto direct Dr. Calvi to ddhings, that sé brought certain
disciplinary matters to his atteon, and that he approved a peregre in the District budget for

Dr. Calvi's raises. (Defs. 56.118t. 1 26-40.) Although the Court is not able to resolve all of



these factual disputes on this record, it is spdied that Plaintiff was ranked higher in the
District hierarchy than Dr. Calvand that, although his job inw@d the business, rather than
instructional, aspects of Disttioperations, he was also ocoasilly involved with supervision
(and discipline) of instructional staffld( 1 42-50.)

The affair between Plaintiff and Dr. Calvi was kept secret until June 2007 110.)

In fact, on two separate occasions — oncgamuary 2006, and once in early June 2007 — Dr.
Franks-Randall asked Plaintiff directly if he weesving an affair with Dr. Calvi, and both times
he denied it. Ifl. 11 65-66, 103.) On June 4, 2007, Dr. Calvi informed Plaintiff's wife of the
affair. (d. 110.) On June 18, 2007, Plaintiff admittedr. Franks-Randall that he had been
having an affair with Dr. Calvi.ld. 1 111.) He also described lei$orts to end the relationship,
as well as the alleged threats and harassmamstdim by Dr. Calvi during the dissolution of
the relationship. (Pl.’s 56.1 Stmt. 1 380-82.) Ateeting held that week between Plaintiff, Dr.
Franks-Randall, and an attorney fbe District, the attorney statéaht Dr. Calvi had the “trump
card” because Plaintiff was hemperior, and that Dr. Calvoald therefore sue the District
and/or Plaintiff personally inannection with the affair. (Def56.1 Stmt. § 127; Pl.’s 56.1 Stmt.
19 389-90.)

Later in June 2007, Plaintiff apologized to the Board and to Dr. Franks-Randall for
engaging in the affair. (Defs. 56.1 Stmt. § 13@i}ially, Dr. FranksRandall and the Board
expressed support for Plaintiff and told him ttirety would forgive him for the affair.ld.

133.) Dr. Franks-Randall and members of the Board told Plaintiff that “everything was going to
be ok” and “it was all going to go away.” (BI56.1 Stmt. 1 393.) &htiff received a 6%

salary raise at the end of Jug@07. (Defs. 56.1 Stmt. 7 134.)



On August 14, 2007, Dr. Calvi approached Dr. Franks-Randall and attorneys for the
District to discuss Plaintiff$iandling of an earlier sexualrfagsment complaint Dr. Calvi had
made against another District employee, Daviig Lén the course of that meeting, Dr. Calvi
also raised a series of other allegas of misconduct by Plaintiff, includinmter alia, that it
was Plaintiff who harassed her and madggpropriate comments to her during their
relationship; that Plaintiff shared certain confiti@nnformation with her; and that he had asked
her to perform a reading alation of his daughter.d; f{ 135-60.) On August 20, 2007, Dr.
Franks-Randall and counsel for the district migh Plaintiff to question him about these new
allegations, but Plaintiff declined to answer diggss and stated that he wanted to retain an
attorney. [d. 1Y 164-67.) The next day, Plaintiffydugh his attorney, filed a complaint with
the Equal Employment Opportunity Conmgsion (“EEOC”) alleging “reverse sexual
harassment” by Dr. Calvi, and alleging that the misthas been made are of [Dr. Calvi's]
predatory sexual behavior . . . and has failehke remedial, much less prompt remedial

action.”® (Stern Dec. Ex. U, EEOC Charge, Hildugust 21, 2007.) That same day, Plaintiff's

> The EEOC Charge reads, in full:

| am a male employee of the Resdent School distcit, having been

continuously employed there for in exceetfourteen years. My present job
position is Deptuy Superintendent. Oves ttourse of the past several months |
have been targeted for reverse sdharassment by one of the District
Administrators, Assistant (High Scho®jincipal Sandra Calvi Muscente. She
has, through threats, sought tod®me to maintain an unwanted sexual
relationship with her - - advising, in theggence of at leashe District staff
member, that if | do not she would eitlterstroy my marriage or cost me my
employment with the District. In thabnnection she has repeatedly harassed me
in the workplace, screaming about ourxisal relationship’ in the presence of

staff and within ear shot of studenitsder circumstancestended to degrade
and/or coerce me. She has, also &t tonnection, attempted to imprison me in
my office, and badgered me in thegHiSchool gymnasium with obscenity laced
attacks. The District Administration heeen made aware of her predatory sexual
behavior as directed ate and has failed to take remedial, much less prompt
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counsel faxed a letter r. Franks-Randall advising her thhe EEOC complaint had been filed
and stating “that it is a violatn of federal law to take adveremployment action against anyone
by reason of such a filing. Under these circumstances | suggest that no retaliation occur. For if
it does, we will immediately file a federal divights action . . . .” (Stern Dec. Ex. V.)
Thereatfter, Plaintiff refused enswer further questions from Biranks-Randall or counsel for
the District in connection with the affair br. Calvi’'s allegations. (Defs. 56.1 Stmt. § 173.)

Dr. Franks-Randall brought Dr. Calvi’s allations to the Board, and recommended that
the Board authorize an independemastigation into the allegationsld (1 178-80.) The
Board authorized the investigation, and, ipt®enber 2007, retained tkew firm of Jackson
Lewis LLP to conduct the investigationld (11 180, 182.) Michelle Phillips, Esq., of that firm,
performed the investigation, during the courshich she interviewed nine witnesses,
including Dr. Calvi, and reviewedbcuments and personnel filesd. ({1 184-85.) Plaintiff
refused to participate ithe investigation. I¢. 11 202-05.)

Ms. Phillips presented the results of thedstigation to the Board in October 2007.
Based on the information provided by Dr. Calvi atiders, Ms. Phillips determined that Plaintiff
had engaged in certain improper conduct andmenended that the 8lrict proceed with

dismissal charges pursuant to Section 3020dd. 1 214-29.)

remedial action. Under the premises | ¢geathe District withviolating my rights
as guaranteed by Title VII, 42 U.S.C. § 20@dseq.

(Stern Dec. Ex. U.)

% Defendants contend that prior to the issuana@ngfdisciplinary charge Plaintiff was given
the opportunity to resign his ptisn with a payout, rather thdace disciplinary charges.
Plaintiff denies this, and s&# that the opportunity to negaie was not extended until after
disciplinary charges were prefed. (Defs. 56.1 Stmt. § 325.) feadants state that Plaintiff
declined the offer, which Plaintiff deniedd({ 326.)
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On February 6, 2008, the Board found probabiesedo file disciplinary charges against
Plaintiff for (1) misconduct, (2¢onduct unbecoming an administnaand (3) insubordination.
(Id. 191 231, 234.) The misconduct charge was sup@dy fifteen specifications of acts of
misconduct; the conduct unbecoming charge waparted by five specifiteons (all of which
were also included as specdtions under the misconduct ap@); and the insubordination
charge was supported by three specifications (all of which werénalsded as specifications
under the misconduct charge). (Stern Dec. EXiggiplinary Charges, Issued Feb. 6, 2008.)
Ten days of hearings were held betw@aigust 5, 2008 and April 21, 2009 before a Hearing
Officer. (Defs. 56.1 Stmt. § 238.) Both partvesre represented by counsel, submitted briefs,
submitted evidence, and called witnesséd. {(fl 239-244.) Plaintiffliose not to testify on his
own behalf. id. 1 245.)

On November 8, 2009, the Hearing Officer ms$@ decision, finding that four of the
fifteen specifications for the misconduct charge vweerestantial charges, and were substantiated
by the evidence, while the other eleven weresaibstantial and/or hgubstantiated. SeeStern
Dec. Ex. BB, Opinion and Award of Jddl. Douglas, Ph.D, Hearing Officdn the Matter of
Disciplinary Proceedings Between the EImsfomion Free School Distt and Michael Senno,
RespondentSED File No: #10, 231 (hereinafter the “Dston”) at 28.) He also dismissed the
conduct unbecoming and insubordination chaegeguplicative of the misconduct charge.
(Decision 1 51-52.) Based oretbharges that were subsiated, the Hearing Officer

recommended that Plaintiff's employment be terminated. (Defs. 56.1 Stmt.  281.) On



December 2, 2009, the Board accepted #edmmendation and terminated Plairtifeld. 1
282))

Dr. Calvi was never the subject of d@mary charges under Section 3020-a in
connection with the events surrounding her affaihwlaintiff. (Pl.’s 56.1 Stmt. { 541.) In the
summer of 2008, she voluntarily resigned her teshpiesition as Assistant Principal, and was
immediately rehired as the Directof Research and Developméart the District under a three-
year contract with the same salaryd benefits as her previous folfld. 11 543, 546.) In
connection with her new employmecontract, she withdrew an EEOC complaint that she had
filed at some point in April or May of 2008 (Bellantoni Declaation in Opposition to
Defendants’ Motion for Summary dgment (hereinafter “Bellantomec.”) Ex. 2, Transcript of
3020-a Hearing, Dec. 16, 2008, at 56-57; Decision { 57.)

3. Allegations of Misconduct

Plaintiff's claim is premised upon an allegatithat he and Dr. Ga were subject to

disparate treatment based on gender discriminatidiretaliation by the Birict for Plaintiff’s

filing of an EEOC complaint. This claim willirn on whether Plaintiff and Dr. Calvi were

* Plaintiff appealed the Decision in New Yorka&t Supreme Court, Westchester County. (Defs.
56.1 Stmt. § 285.) The Decision watirmed on February 1, 20101d( 1 286.)

> The parties dispute the degree to which hersittito resign her job a@sssistant Principal was
voluntary. Defendants state tisite was “asked to resign Henured position as Assistant
Principal,” (Defs. 56.1 Stmt. { 321), and that th@&intendent at that time determined that it
was the best course of actionréassign Dr. Calvi to a new posn. (Defendants’ Response to
Pl.’s 56.1 Stmt. (hereinafter “Defs. 56.1 Resp.”) 1 5423intiff states thashe did not lose her
position as Assistant Principal, but rather, acowydo her own testimony, she voluntarily gave
up the position to take on the new job. (Pl.’s 56.1 Stmt. §{ 542-46.) Defendants concede that it
was Dr. Calvi’s decision to resign her position. (Defs. 56.1 Resp..J 543

® The record is a bit ambiguous on the timing wétspect to this issuéThe Hearing Officer’s
Decision states that the negotiation for DrivCsi.new job took place in June 2007 (Decision
57), but the Court believes that this is a typobiegd error. All of tke other evidence in the
record on this issue shows that the EEOC complaint was filed in Spring 2008, and that the
negotiations regarding Dr. Calvi’s resigioa and rehiring toolklace in Summer 2008.
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similarly situated “in all mateal respects,” which, in turn, depends in part upon whether they
engaged in misconduct that was “of comparable seriousn&saliam v. Long Island R.R230
F.3d 34, 39, 40 (2d Cir. 2000). Thus, the Coust fieviews the alleged misconduct with which
the District charged Plaintiff, and then rewis the alleged misconduct of Dr. Calvi.

a. Conduct For Which Plaintiff Was Found Culpable by the Hearing
Officer

Plaintiff was found to have engaged auf acts of misconduct, which supported the
Hearing Officer's recommendation of terminatig¢h) taking a “sick day” when in fact he was
not incapacitated from work dueittmess; (2) requesting that D€alvi do a reading evaluation
for his daughter, who was not a student in th&tridit; (3) having sexual laions with Dr. Calvi
in the school building; and (4) disclosing to Balvi confidential information obtained in an
Executive Session of the Board, relating to negotiations with the District's Administrator’s
Union, of which Dr. Calvi was a member.

As to the first two charges, the Hearing ©dii found that they werubstantiated by the
record, but were of minimal importance, amduld not alone have supported Plaintiff’s
termination. (Decision 1 11, 50, 53.) The regcevaluation did nadbccur on school property
or during school time, and Defendants acknowleatigeéthere is no policy or rule in place
prohibiting such an evaluation. (Pl.’s 56.1 Stfn403.) The Hearing Officer concluded that
“[t]he only objection to the entirevent appeared [to be] that thepBrintendent believed it to be
wrong.” (Decision 1 41.)

Regarding the sick day, the Hearing Officencluded that the charge was proven, but
that there was “no support in the record thapleyees who take an unauthorized or unwarranted
sick day should be terminated,” and tharéhwas no absence policy which requires a doctor’'s

note or permission slip for missirggday of school. (Decision § 39.)



At the same time, the Hearing Officer foundttleven in engaging in this more minor
misconduct, Plaintiff “continuously displayed pgodgment” (Decision § 41), and that these
charges must be viewed in light of the “cUative misconduct proven amst him.” (Decision
53.)

The Hearing Officer considered the other gesrmore serious, describing the accusation
of sexual activities on school property agige'of great concern{Decision { 29), and
concluding that Plaintiff's engaging in such condlaestroyed his abilityo operate effectively
as Deputy Superintendent” ahdolated the role model oblagions expected of hin.[Decision
1 60.)

The Hearing Officer concluded that by faethmost serious” charge was that Plaintiff
revealed confidential Board information to Dr.\Gauring union negotiations. (Decision Y 40.)
Plaintiff now denies this chargmmpletely (Stern Dec. EX, Transcript of Deposition of
Michael Senno, at 201-09), but did not deny @& point during the Disttt’s investigation or
the 3020-a hearings. (Defs. 56.1 Stmt. 1 256-57.)CBIvi stated that Rintiff had disclosed
confidential information from executive sessioagarding union negotiations, and had told her
“what to ask for” during contract negotiatiomsgluding that she should seek a stipend because
she had obtained her doctoratid. ([ 158-60.) Dr. Calvi also@vided a copy of a contract

proposal from the Administrator’'s Union with haritten markups that appear to suggest what

" The Hearing Officer noted that a finding tiRaaintiff engaged in seial relations with Dr.

Calvi on school property meant that Dr. Calvi ladgb engaged in the same conduct, yet was not
the subject of any Section 302@tzarges. (Decisiofif 29-30, 53.) In facthe record shows

that, during the investigation, Dr. Calvi statbdt she had additional information about

Plaintiff's misconduct but would reveal that infieation only in exchange for immunity from
discipline with respect to thatarticular conduct. (Defs. 56.1 Stmt. 1 192-197.) The District
agreed to these terms, and Dr. Calvi revetdiatishe and Plaintiff had engaged in sexual
relations in the school buildingld() Thus, Dr. Calvi was n@ubject to any discipline in
connection with that incident.
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the union should seek their negotiations. I4. 11 189.) Witnesses familiar with Plaintiff's
handwriting, including Dr. Fraks-Randall and Ms. Lawrencestiéied to their belief that
Plaintiff had written the markups on the documeid. {f 157, 191, 219.)
The Hearing Officer found this charge subsi@ed, and noted that “[t]his type of
behavior where management is telling laboatkind of proposal they should be making was
viewed by the District as egg®us and can independentlynge as just cause for one’s
dismissal.” (Decision Y 20.) EHearing Officer also notedat“this type of misconduct goes
to the very heart of the colldee bargaining process.” (Dewms  23.) The Hearing Officer
concluded that
[t]his clearly is a breachf trust and illustrativef remarkably poor judgment
displayed by [Plaintiff]. [Plaintiff] was entrusted with confidential information
and to use that knowledgesnpport of his lady friend iarder to enable her to
gain additional compensation also refteatlack of loyalty. [Plaintiff's]
dedication must be with the Distriadé not to a woman wih[he] is, or was
having a personal relationghwith. To put the “affair” ahead of his trusted
position is indicative of amdividual who has lost virtually any semblance of
knowing what is correct betimr and what is not.

(Decision { 40.)

The Hearing Officer concluded, based upanitisconduct for which Plaintiff was found
culpable that Plaintiff “has lost his ability to effectively function as a representative of the
Elmsford School District. His lack of soupgdgment in engaging in the proven misconduct has
rendered him a liability to the Birict.” (Decision  60.)

b. Conduct For Which Plaintiff Was Not Found Culpable

Plaintiff was also charged with the follavg specifications under the misconduct charge:

(5) harassing Dr. Calvi through repeated phoeiés, inappropriate ecoments, gifts, and by

ignoring job-related requests fassistance; (6) treating Dr. Cadlifferently by refusing to meet

with her alone regarding District business; &Ad (8) lying to DrFranks-Randall about the
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nature of his relationship with Dr. Calvi on twqseate occasions during the affair; (9) failing to
recuse himself from meetings with Dr. Frasikandall and Dr. Calvi garding personal issues
related to Dr. Calvi while the affair was ongoiri@©) making inappropriate comments to Dr.
Calvi, including referring to her as a “whdrasking who she was sleeping with, and asking if
she had “spread her legs for another man”;(@agl referring to DrFranks-Randall, who is
African-American, with a racial eghet in a private conversationitv Dr. Calvi. Plaintiff was
also charged with a variety of misconduct connetideds handling of Dr. Calvi’'s complaints of
sexual harassment by another Dtemployee, David Leis, duringghast months of the affair.
Specifically, Plaintiff was chargewith (12) failing to reporéind process a sexual harassment
complaint regarding Mr. Leis as reportechtm by Dr. Calvi on March 12, 2007; (13) failing to
recuse himself from the investigation andedmination of the complaint on June 12, 2007,
notwithstanding the conflict of interest whichdh@esulted from the dissolution of his personal
relationship with Dr. Calvi; an(lL4) failing to properly investafe and process the complaint
again on June 12, 2007. Finally, Plaintiff was chdngéh (15) filing aninaccurate report of an
altercation between Plaintiff and Dr. Calvi thabk place in the hallway of the school on June
15, 2007 (the “June 15 Hallway Incident”). Spexafly, Plaintiff did notreport that Dr. Calvi
had used profanity during the argument (stemmiamfPlaintiff's alleged failure to investigate
the Leis complaint to her satisfaction), wiiwas overheard by students and other District
employees. (Stern Dec. Ex. Z.)

For each of these charges, the Hearing Officend that there was insufficient evidence
to find Plaintiff culpable, and/ahat the acts complained of wate minimisand inappropriate
for discipline under 3020-a.

c. Dr. Calvi's Alleged Misconduct

12



Plaintiff makes a broad variebf allegations against Dr. Calvi, but the only conduct that
is relevant for comparing the District’s disci@iy action against her (tack thereof) is conduct
that was known to the District. Accordingthe Court considers onthat alleged conduct.

1) Dr. Calvi lied repeatedly to Dr. Franks-Randall

Defendants concede that Dr. Franks-Rarukglieved that Dr. Calvi lied to her
“repeatedly.” (Pl.’s 56.1 Stmt. 1 414.) Defenttaalso concede that the Board was informed
that Dr. Calvi lied to Dr. Franks-Randall on several occasidas J 602.)

2) Dr. Calvi harassed and threatened Plaintiff during the affair

Plaintiff alleges that, notwithstanding theacpe that he harassed Dr. Calvi, it was Dr.
Calvi who harassed him over the course of théati@ship, including thraening his career, his
family, and threatening to physically harm hersélfaintiff states thabe attempted to end the
relationship in October 2006, butdaeise of these alleged thredis,felt “blackmailed” into
continuing the relationship through June 2007 weheer, much of this conduct was not brought
to the attention of Defendants, and so couldhaste been the basis afy disciplinary action
against Dr. Calvi. For example, Plaintiff claittat in March 2007, when he suggested that she
stay in a relationship with a different man instead of Plaintiff, Dr. Calvi became angry and threw
a District-owned cell phone at Plaintiffeead, shattering it against a car windovd. { 370,
373.) However, it is not clear when (if &) his incident was lwught to the attention of
Defendants.

Defendants were indisputably aware that Dr. Calvi had engaged in some of the same
behavior with which Plaintiff we.charged, particularly making rejted phone calls to Plaintiff

in an alleged effort to keep the relationship going. Dr. Franks-Rastdedd that this conduct
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was “inappropriate® (Id. 1 512-13.) Defendants were atsade aware that on one particular
occasion, within earshot of another Districtp@ayee, Dr. Calvi threatened Plaintiff, saying,
“Your wife or your job . . .” [d. 1 369, 519.)

At the meeting when Plaintiff confessed te #ffair to Dr. Franks-Randall, he informed
her of Dr. Calvi’s threats, althougihis not clear precisely whéie told her at that time.Id;
382.) During that conversation, Kranks-Randall referred to Dr. I@gs behavior as similar to
the antagonist in the Paramount Pictures fihiadal Attraction wherein a scorned woman was
“distressed, angry . . . cally after [the man].” I¢l. T 380.)

3) Dr. Calvi engaged in misconduct dng the June 15 Hallway Incident

Plaintiff suggests that Dr. Calvi should hadeen subject to moextensive disciplinary
action in connection with the Juaé Hallway Incident.

Plaintiff cites to a memorandum written byawistrict employees who witnessed the
incident, and to a letter from another Disteaiployee who also witnessed the incident. The
memorandum, written at Dr. Franks-Randall’'s requsstes that theaff members heard Dr.
Calvi shouting at Plaintiff, using profanities aexpletives, and that several students heard the
argument and asked about the disturbaltte[{l 422-27; Bellantoni De&x. 6.) The letter, sent

to Dr. Franks-Randall and each member of8hard, describes the incident in similar tefims.

8 In fact, the Hearing Officer specifically ndtéhat, although Plaintifvas accused of harassing
Dr. Calvi with repeated phone tsalthe phone records suggesteat the opposite was the case.
(Decision 1 36.) He also dedwed the “alleged harassment by [Ridf] against Calvi” as “a
two-way street.” Id. 1 35.)

° Defendants state in their Local Rule 56.1Rese to these statements that the memorandum
and letter comprise inadmissililearsay. A hearsay objection does not suffice as a denial of a
statement of undisputed fackee U.S. Info. Sys., InR006 WL 2136249, at *4 (holding that a
tactic where one party “disputefsie factual assertions inetfiother party's] corresponding
paragraphs with objections alorexid fails to cite evidence “dictly violates” Rule 56.1.). In

any event, the statements in these documents are not being admitted for the truth stated therein,
but rather for the fact that Defendants receithexse descriptions of the incident.
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(Pl.’s 56.1 Stmt. 11 428-30; Bellantoni Dec. Ex. By. Franks-Randall testified during the
3020-a hearing that she believed that Dr. Caldi irsed profanity and had lied to her when she
denied doing so, that Dr. Calwas disturbing the students dugithe incident, and that Dr.
Calvi’'s conduct had a negative impact on Dr. Calvnage in the community. (Pl.’s 56.1 Stmt.
11 431, 432, 435.)

As a result of the incident, Dr. Franks#all placed a disciplinary letter in Dr. Calvi's
file stating that Dr. Calvi'dehavior was “unconscionable,’ffensive,” and displayed “conduct
unbecoming an administrator,h@ concluded: “While by far this the worst display of your
inability to control your emotionst isn’t the first time and I'm concerned that it won't be the
last time.” (Defs. 56.1 Stmt. 1 124; Pl.’s 5&tint. 1 434, 436.) Dr. Franks-Randall also
banned Dr. Calvi from attendirtbe high school graduation thataye (Defs. 56.1 Stmt. § 125.)

4) Dr. Calvi was the subject of complairitem District saff and school parents

Defendants concede that the District reedimumerous complaints about Dr. Calvi's
conduct from both parents and staff.

Staff had complained to Dr. Franks-Ralhdaout Dr. Calvi’'s “bizarre behavior” on
school trips, and had complainadout other aspects of Dr. |@igs performance as Assistant
Principal, including problems with the reportiofygrades and inconsistency with respect to
student discipline. (Pl.’s 56.1 Stmt. Y 416-17, 453.)

Parents complained about a variety qgfeags of Dr. Calvi’s conduct. Parents
complained to Dr. Franks-Randall and memsbof the Board that Dr. Calvi dressed

inappropriately for worR® (Id. 11 413, 415.) Dr. Franks-Randastified that parents wanted

10 befendants state that when Dr. Franks-Randadkd this issue with Dr. Calvi, it was
immediately remedied. (Defs. 56.1 Resp. {1 413, 415.)

15



Dr. Calvi to be fired “because of her manneduddss, tone of voice, inconsistent disciplinary
measures and her use of profanity on multiple occasiois.f] 441.)

Parents in the communitgdk the further step of presting to the Board a signed
petition of “No Confidence” callinor Dr. Calvi's termination at the July 3, 2007 meeting of the
Board. (d. 11 443-45.) Parents threatenedave a local televisiomews station report on the
fact that they wanted Dr. Calvi firedld({ 442.) Among the parents’ complaints were that Dr.
Calvi said demeaning things to the studemtsduding calling them “thugs,” and that she had
emotional outbursts and yelled at aatked down to the studentdd.(Y 446.)

Dr. Franks-Randall and the Board also received a letter from the North EImsford Civic
Association (“NECA”) expressing the commungylispleasure with Dr. Calvi’'s “abusive
language, emotional outbursts and poor hagddinsensitive issues with parentsld.( 445.)
Members of NECA also discuskeoncerns about Dr. Calvi BECA meetings that were
attended by Board membersd.(] 452.)

A parent of a student also complained to Eranks-Randall thdter daughter witnessed
Dr. Calvi being inappropriately affectionate with her then-boyfriend, who was a fellow member
of the Mahopac Board of Educatiorld.(11 456, 459.) A differemgarent reported that her
daughter had witnessed Dr. Calvi banging ondibvar to the school weight room, yelling and
using profanities, and arguing loudly with a maside the weight room (who was, in fact,
Plaintiff). Defendants claim that Dr. Franksiilall investigated bothf these incidents and
took all appropriate measures in respe. (Defs. 56.1 Resp. {1 451, 469.)

5) Dr. Calvi yelled at, and used profanities withe recruiter in charge of filling the

position for High School principal.
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Plaintiff also pointed to amcident in the Spring of 2007, when the District was
interviewing candidates to fithe role of Principal at thieigh school (where Dr. Calvi was
Assistant Principal). The District employed a recruiting firm to undertake the process of filling
the position. The recruiter, Dr. Vincent Beinterviewed Dr. Calvi for the position in March
2007, but she was not offered the position. Dr. Bater complained to Dr. Franks-Randall that
when he informed Dr. Calvi over the phone thla¢ would not be hidefor the position, she
yelled at him and used profanities. (Pl.’s 5&tfnt. 1 483-85.) Dr. Franks-Randall discussed
this incident with the Boardyut she never considered filingsciplinary charges against Dr.
Calvi in connection with this incidentld( 11 488-89, 520.)

6) Dr. Calvi was the subject of a sexual hssenent complaint from a District employee

Mark Barone, a network specialist for thesiict, filed a report stating that on one
occasion, Dr. Calvi put her arms around him, told him that she wanted to kiss him and tried to
kiss him. (d. 11 474.) He rebuffed her advancedinglher that he was married, but she
allegedly persisted and asked him agaigive her a “little kiss.” I¢l. 7 475-76.) Mr. Barone
filed the report of this incident with Plaintifi Plaintiff's capacity as District sexual harassment
officer.

Defendants state that Mr. Barone did not refiostincident at the time it occurred, but
rather, filed the report only &aintiff's urging, two years after ¢hfact, after Plaintiff's affair
was made public. Defendants stitat Plaintiff himself drafte¢the complaint for Mr. Barone’s
signature, and that when Mr. Bawe met with Dr. Franks-Randahé& counsel for the District, he
specifically stated that he did not want thatter to go any further. (Defs. 56.1 Resp. 11 474,
477-78.)

7) Dr. Calvi was arrested for assault on public school grounds
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In February 2008, Dr. Calvi was arresteddesault in the third degree following an
incident involving her ex-husband and ex-mothdam at Dr. Calvi’s son’s basketball game at a
school in the Mahopac School DistrigfPl.’s 56.1 Stmt.  453.) The incident, and Dr. Calvi’s,
arrest were made public in a newspaper artidik. (455.) After her arrest, Dr. Calvi resigned
from the Mahopac School Boardd.( 457.) The charges were ultimately adjourned in
contemplation of dismissalld( 1 456.)

Dr. Franks-Randall testified at the 3020-a heagtirat the arrest was the subject of talk
among District staff and adminiators, and that Dr. Calvisonduct, arrest, and resignation
from the Mahopac School Board wenabarrassing for the Districtld( 11 458-60.) Dr. Calvi
was assigned to work from home from Febru2d98 through the end ofahschool year, due to
community concern about the ident. (Defs. 56.1 Stmt. 1 319, 320.) Dr. Calvi also ultimately
resigned her tenured position assfstant Principal in connectiavith the incident, although the
parties dispute the degree to which this deanisvas voluntary. (Defs. 56.1 Stmt. § 321; Pl.’s
56.1 Stmt. 11 542-46.)

B. Procedural History

Plaintiff filed the instant Complaint on March 6, 2008, after the 3020-a disciplinary
charges were filed, but prior tbe hearings and his terminatith Defendants answered the
Complaint on April 24, 2008.

On December 10, 2008, discovery in the case stayed pending the completion of the
3020-a hearings. After the issuance of the Hgabfficer's decision irthe 3020-a hearing in

November 2009, the parties engaged in discovery.

L At the time the Complaint was filed, the eagas before Hon. William C. Conner. The case
was transferred first to Hon. Den@hin, and subsequently to Hon. Paul A. Crotty. The case
was transferred to the undersigned on September 30, 2010.
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On April 13, 2010, Defendants filed an amethdaswer to the complaint, adding two
affirmative defenses. On July 23, 2010, Defants filed the instant motion for summary
judgment on all claims.

Il. SUMMARY JUDGMENT STANDARD

Summary judgment is appropigeonly “if the movant shogvthat there is no genuine
dispute as to any material fact and the movaantgled to judgment as matter of law.” Fed.

R. Civ. P. 56(a). An issue of fact is “genuineth& evidence is such that a reasonable jury could
return a verdict fothe non-moving partySCR Joint Venture L.P. v. Warshawsk§9 F.3d 133,
137 (2d Cir. 2009). A “material” fact is one thatght “affect the outome of the suit under the
governing law.”Id. The moving party bears “the burdendamonstrating that no material fact
exists.” Miner v. Clinton County, New Yqrk41 F.3d 464, 471 (2d Cir. 2008) (citingCarthy

v. Dun & Bradstreet Corp482 F.3d 184, 202 (2d Cir. 2007)).

In resolving this inquiry, t Court must construe “tlrevidence in the light most
favorable to the non-moving party and draw[] athsonable inferences in that party’s favor.”
Sledge v. Kogi564 F.3d 105, 108 (2d Cir. 2009) (citiAgderson477 U.S. at 247-50, 255¢ee
also Treglia v. Town of Manliy813 F.3d 713, 718-22 (2d Cir. 2002) (noting that on summary
judgment, a court must “resolve all ambiguitiesl @raw all factual inferences in favor of the
non-movant” (citingBrown v. Hendersqr257 F.3d 246, 251 (2d Cir. 2001))). In opposing the
motion for summary judgment, tim®n-moving party may not relyn “conclusory allegations or
unsubstantiated speculatiogtotto v. Alimenad.43 F.3d 105, 114 (2d Cir. 1998), or on mere
denials or unsupported alternateseplanations of its conducSee SEC v. GrottdNo. 05 Civ.
5880, 2006 WL 3025878, at *7 (S.D.N.Y. Oct. 24, 200Bather, the non-moving party must set

forth significant, probative evidence on whicheagonable fact-finder could decide in its favor.
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Anderson477 U.S. at 256-57. To avoid summarggment, all that is required of the non-
moving party is a showing of ficient evidence supporting tretaimed factual dispute as to
require a judge or jury’s resolution of tharties’ differing ver®mns of the truth.See Kessler v.
Westchester Cnty. Dep’t of Soc. Ser#61 F.3d 199, 206 (2d Cir. 2006) (citiAgderson477
U.S. at 248-49).

The Second Circuit has also “emphasized thait¢ourts must be especially chary in
handing out summary judgmentdliscrimination cases, becausesuch cases the employer's
intent is ordinarily at issue.Chertkova v. Connecticut General Life Ins. (32 F.3d 81, 87 (2d
Cir. 1996).

. THRESHOLD ISSUES

A. State Law and Title VII Claims Against Individual Defendants

Plaintiff initially brought state law claimsnder Section 296 of the New York State
Executive Law, but in his Opposition brief, he stated he is withdrawing those claims because
he did not file the requisite Notice of Claimdonnection with the matter. (Opp. at 1 n. 2).
Thus, the state law claims are DISMISSED.

Defendants argue that the Title VII claimgainst the individual defendants must be
dismissed because Title VII does not provide fdrility against individuals. In that regard,
Defendants are correcEeeWrighten v. Glowski232 F.3d 119, 120 (2d Cir. 2000)
(“[IIndividuals are not subjedb liability under Title VII.”); see also Mandell v. County of
Suffolk 316 F.3d 368, 377 (2d Cir. 2003) (same). FurtR&intiff did not address this argument
in his opposition papers, i operates as an abandonment of the argun$ad.Robinson v.
Am. Int'l Grp, Inc., 08 Civ. 1724, 2009 WL 3154312, at&n.65 (S.D.N.Y. Sept. 30, 2009)

(collecting cases holding that where partysad address arguments in opposition papers on
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summary judgment motion, the claim is deemed abandoned). Thus, summary judgment
dismissing the claims against thelividual Defendants is GRANTED.

B. Jurisdiction / Exhaustion of Administrative Remedies

Defendants first argue that Plaintiff’s Title VII claims must be dismissed for lack of
jurisdiction, because Plaintiff failed to exhaust administrative remedies. The Court finds that
it has jurisdiction to hear Plaiffts claims, but that summary judgmt with respect to that claim
is, nevertheless, GRANTED, because Plaintif dot assert that claim before the EEOC.
Plaintiff's retaliation claim, however, survivegsmissal because it isasonably related to the
charge that he did file with the EEOC.

1. Applicable Law

As an initial matter, Defendants are incorreett a failure to exhaust administrative
remedies deprives a district court of jurigaiin to hear the Title VII claim. Although older
decisions did discuss the exhaustioquieement as a jurisdictional issisee, e.g., Nweke v.
Prudential Ins. Co. of Am25 F. Supp. 2d 203, 214-16 (S.D.N.Y. 1998), the Second Circuit has
more recently clarified that “the failure tahleust administrative remedies is a precondition to
bringing a Title VII claim in federal countather than a jurisdictional requiremeng&tancis v.
City of New York235 F.3d 763, 768 (2d Cir. 2000) (imal quotation marks and citations
omitted). Thus, even though the Court has jurtgatictco hear Plaintiff's Title VII claim, in
order to survive dismissal, Plaiii must have “first pursue[davailable administrative remedies
and file[d] a timely complaint with the EEOCDeravin v. Kerik 335 F.3d 195, 200 (2d Cir.
2003). See also Legnani v. Alitaliainee Aeree ltaliane, S.P.274 F.3d 683, 686 (2d Cir. 2001)

(“Exhaustion of administrative needies through the EEOC is essential element of the Title
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VIl and ADEA statutory schemes and, as sucheaqgnmdition to bringing such claims in federal
court.” (internal quotatin marks omitted)).

A plaintiff may raise in a disict court complaint “only those claims that either were
included in or are ‘reasonably related to’ #ilegations contained inis] EEOC charge.Holtz
v. Rockefeller & Cg 258 F.3d 62, 82-83 (2d Cir. 2001) (quotgtts v. City of New York Dep't
of Hous. Pres. & Dev990 F.2d 1397, 1401 (2d Cir. 1993))he Second Circuit has recognized
three scenarios where a claim would be considegeagtonably related” to the allegations in an
EEOC charge: “[1] the claim would fall withthe reasonably exp@ct scope of an EEOC
investigation of the charges discrimination; [2] it allegesetaliation for filing the EEOC
charge; or [3] the plaintiff ‘alleges further incitte of discrimination camed out in precisely the
same manner alleged in the EEOC charg&lfdno v. Costellp294 F.3d 365, 381-82 (2d Cir.
2002) (quotingButts 990 F.2d at 1402-03).

The “reasonably expected scope” prong “iseedially an allowance of loose pleading
and is based on the recognition that EEOC gémafrequently are filled out by employees
without the benefit of counsel and that their primary purpeos® alert the EEOC to the
discrimination that a plairfficlaims he is suffering.”Deravin 335 F.3d at 201 (quotation marks
and citations omitted). The inquiry under this prong has been described as a “fact-intensive
analysis,” with a “focus . . . on the factadllegations made in the EEOJ[C] charge itself,
describing the discriminatory condudtaaut which a plaintiff is grieving."Mathirampuzha v.
Potter, 548 F.3d 70, 76 (2d Cir. 2008) (citation omittetifhe central qudsn is whether the
complaint filed with the EEOC gavbat agency adequate nottoenvestigate discrimination on
both bases."Williams v. New York City Hous. Auth58 F.3d 67, 70 (2d Cir. 2006) (per curiam)

(citations and quotation marks omitte@ee also Walsh v. Nat’l Westminster Bancorp., B&1
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F. Supp. 168, 172 (S.D.N.Y. 1995) (holding that “tekevant inquiry” isnot the plaintiff’s
“intent or her understamy of the effect of her compldion a later lawsuit,” but rather
“whether the EEOC could reasonably be expetid@dvestigate the geal harassment claims
based on the allegations camed in the charge”).

Courts “have refused to conerdallegations made for the first time in a complaint when
these new allegations make up the core of plaintiff's clai@kbn v. AppiaNo. CV-06-6810,
2008 WL 2245431, at *9 (E.D.N.Y. Ma29, 2008) (collecting cases). Courts have held that a
claim “based on a wholly different type of disgination” than that asserted in the EEOC
charge—for example, a claim based on nationigin discrimination where the EEOC charge
alleged only racial discrimination—will not be permittegolomon-Lufti v. Roberspho. 97
Civ. 6024, 1999 WL 553733, at *4 (SMDY. July 29, 1999) (quotinBeterson v. Ins. Co. of N.
Am, 884 F. Supp. 107, 109 (S.D.N.Y. 1995)). Gengralburts dismiss claims that are so
gualitatively different from the allegations comad in an EEOC charge that an investigation
would not likely encompass the new allegatioBee, e.g., Mathirampuzha48 F.3d at 74-78
(affirming dismissal of hostile work envirorant claim where EEOC charge alleged only a
single act of harassment/aggressidhyeke 25 F. Supp. 2d at 214-16 (dismissing claims for
discriminatory policies based on race, sex orhdigg, and disparate impact of that policy on
female and disabled persons where EEOC chayg&ined only allegations of discriminatory
discharge and denial of iom representation).

2. Application

Plaintiff's Complaint brings two claimsnder Title VII: discrimination based upon

gender, and retaliation for filg an EEOC charge. Plaint6fEEOC charge, filed August 21,

2007, checked the box marked “Sax'the section headed “CausEDiscrimination / Based
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On.” (Stern Dec. Ex. U.) That EEOC chapyedated any disciplima action by Defendants,
and, thus, does not contain any mentof discriminatory discipline.

The substance of Plaintiff's EEOC chargéasused almost entirely on the allegedly
harassing conduct of Dr. Calvi. To the extent inttans any Defendant atl, it does so only in
the context of the District’s faile to take remedial action redang Dr. Calvi’'s behavior. It
does not allege any discriminatorgdplinary action by any Defendant.

Although the disciplinaraction alleged in the Complaint stemmed from the same sexual
affair that gave rise to Plaiff's EEOC complaint, there is nothing to suggest that an EEOC
investigation into theemedial action taken by Defendantshwregard to Dr. Calvi’'s conduct
would address disciplinary actiteter taken against PlaintifSee Miller v. Int'l Tel. & Tel.
Corp., 755 F.2d 20, 25-26 (2d Cir. 1985) (holding ttjf§here would be no reason for the EEOC
to investigate [a] failure to rehire in connection with the claim of alleged discriminatory
discharge unless the former wasserted as part of that cfé). And although the category of
protected class — sex — is the same in the EERarge and the Complaint, failure to remedy
sexual harassment and discriminatory disciplire“antirely distinct theor[ies] of liability,”
predicated on totally different act§Valsh 921 F. Supp. at 1725ee Alfanp294 F.3d at 381-82
(affirming dismissal of complaint regardingsdipline, when EEOC charge “made no allegation
regarding unfounded disciplinary action”). “Judicclaims which serveo amplify, clarify or
more clearly focus earlier EEO complaiate appropriate. Allegi@ns of new acts of
discrimination, offered as the essential bémighe requested judial review are not
appropriate.” McGuire v. U.S. Postal Serw49 F. Supp. 1275, 1287 (S.D.N.Y. 1990) (citation

and internal quotation marks omitted).
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The Second Circuit has made clear that #tfeastion of administteve remedies is “an
essential element of TitMll's statutory schemeButts,990 F.2d at 1401. Plaintiff could have
filed an additional charge witthe EEOC after it became appardrdt he would be subject to
disciplinary action. Instead, tmeonth after the disciplinary chges were filed against him,
Plaintiff filed the instant Complaint. Because failed to exhaust hesdministrative remedies,
his claim for gender discrimation must be dismissed.

Not all of Plaintiff’'s Title VII claim is dismissed, however. The Complaint alleges both
discrimination and retaliation. A claim is “resmably related” to an EEOC charge when it
alleges retaliation for the filing of the EEOC chardg. at 1402. The instant Complaint does so
allege. Thus, the preconditions for Ptdits retaliation claim have been meEee Legnan274
F.3d at 687 (reversing dismissal of retaliaticairal because it was reasonably related to the
initial discrimination charge filed with the EEOM)jierre v. New YoriState Dep'’t of Corr.
Servs,. No. 05 Civ. 275, 2009 WL 1583475, at *aAN.Y. June 1, 2009) (dismissing
discrimination claims that were not reasonalehated to allegations EEOC charge, but
allowing claim of retaliation for filing of EEOC charge to survive).

C. Collateral Estoppel

Defendants argue that Plaintiff's claime drarred by the doctrired issue preclusion
because of the Hearing Officedgcision in the Section 3020-aanmg. The Court agrees that
3020-a Hearings are entitled todigen preclusive effect, but holdisat giving them that effect
does not estop Plaintiff from asserting his claims.

1. Applicable Law
“Under the Full Faith and Credit Act, 28 UCS.8 1738, federal courts must give state-

court judgments the same precluséftect as they would receive aourts of the same state.”
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Burkybile v. Bd. of Educ. of th#astings-on-Hudson Union Free Sch. Didtl1 F.3d 306, 310
(2d Cir. 2005). “New York courts give qugedicial administrative fact-finding preclusive
effect where there has been a &l fair opportunity to litigate.’'ld. (citing Ryan v. New York
Tel. Co.,62 N.Y.2d 494, 467 N.E.2d 487 (N.Y. 1984)).

In Burkybile the Second Circuit held that a Sent3020-a Hearing, suds the one in
this case, is an “administrative adjudioatithat must be givepreclusive effect.”ld. at 311-12.
The court, quoting the Sugime Court’s decision ibniversity of Tennessee v. Elliof78 U.S.
788, 799 (1986), held that “when a state agency@ati a judicial capacity resolves disputed
issues of fact properly before it which the partrave had an adequate opportunity to litigate,
federal courts must give the agency’s factfindimg same preclusive effett which it would be
entitled in the state’s courts.Burkybileg 411 F.3d at 312.

2. Application of Law to this Case

UnderBurkybile the 3020-a Hearing in this case isiteed to preclusive effect, and thus,
Plaintiff is estopped from challenging any of taetual findings made during that proceeding.
Those findings, however, do not bar Plaintiff'aiohs. Collateral estoppapplies only if “the
issue in question was actually and neceélysaecided in gorior proceeding.”Colon v.
Coughlin 58 F.3d 865, 869 (2d Cir. 1995lt.is undisputed thahe 3020-a hearing did not
directly address any of Plaintiff’'s claims m@taliation or discrimination. Indeed, the Decision
does not at any point méon Plaintiff's EEOC filing'®> The Decision mentions that “the matter
of Calvi not being disciplined was raised by couthke Plaintiff, but that the Hearing Officer’s

“jurisdiction is limited to the charges preferred angai[Plaintiff] and not Calvi. . ..” (Decision

2 |n fact, during the course of the proceedijr@jsintiff's counsel aempted to question Dr.
Franks-Randall about Plaintiff's filing of the EE@Barge, but counsel for the District objected.
The Hearing Officer sustained the objection andofthe questioning on that issue. (Stern
Dec. Ex. J, Transcript of 3020-ahkking, Dec. 1, 2008, at 137:5-16.)

26



1 54, n. 25.) Thus, because Plaintiff's retaliattam was expressly not decided at the hearing,
he is not estopped from pursuing that claim n@ee Morey v. Somers Cent. School Diéb.

06 Civ. 1877, 2007 WL 867203, *5 (S.D.N.Y. Mar. 21, 200Wlding that where “the record of
administrative hearing is devoid of any eviderhat the issue of retaliation was actually
litigated and necessarily decdlécollateral estoppel did not bar the plaintiff’s retaliation
claims);see also Raniola v. Brattp843 F.3d 610, 624 (2d CR001) (holding that an
administrative finding concerningmaintiff's termination “could have preclusive effect on her
Title VII claim in federal court only if [she] lshunsuccessfully sought to contest her discharge . .
. leading to a judgment on teame claim or issti€demphasis added)).

Contrary to Defendant’s arguntea finding that Plaintiff was terminated for cause does
not bar Plaintiff's Title VII clam. Even if Plaintiff cannot dpute the factual findings of the
Hearing Officer’s decision, Plaintiff can still pralvé he shows that Defendants acted with an
improper motive in bringing charges against Plaint8ee Gordon v. New York City Bd. of
Educ, 232 F.3d 111, 117 (2d Cir. 2000) (“It is . . ttlesl that a plaintifin a Title VIl action
need notdisprovea defendant’s proffered rationale fa& #dverse actions in order to prevail.”
(emphasis added) (citirfgields v. New York State Office of Mental Retardation &
Developmental Disabilitiesl15 F.3d 116, 120 (2d Cir. 1997) (“EtVII plaintiff can prevail by
proving that an impermissibfactor was a ‘motivating faot,” without proving that the
employer’s proffered explanation was not sqraet of the employer’s motivation.”))).
Accordingly, the Court proceeds to the merits of Plaintiff's claim.

V. RETALIATION CLAIM
Retaliation claims under Title VIl are anagd using the three-step burden shifting

framework first outlined by the Supreme CourMoDonnell Douglas Corp. v. Greedll U.S.
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792, 802-04 (1973)See Coffey v. Dobbs Int’l Servs., Iic70 F.3d 323, 326 (2d Cir. 1999)
(noting thatMcDonnell Douglasnalysis applies in Title VIl retaliation cases). The plaintiff
must first establish a prima facie case, by prisgrvidence sufficient to permit a rational trier
of fact to find

[1] that [Jhe engaged in protected papation or opposition under Title VI, [2]

that the employer was aware of thisivty, [3] that the employer took adverse

action against the plaintiff, and [4] thattausal connection exists between the

protected activity ad the adverse actione., that a retaliatory motive played a

part in the adverse employment action.
Cifra v. General Electric C9 252 F.3d 205, 216 (2d Cir. 20Qgjtation and quotation marks
omitted). The Second Circuit has characterizedolhintiff’'s prima facie burden as “minimal”
and ‘de minimis’ Woodman v. WWOR-T¥11 F.3d 69, 76 (2d Cir. 2005) (quoting
Zimmermann v. Assocs. First Capital Ceipb1 F.3d 376, 381 (2d Cir. 2001)). “In determining
whether this initial burden is satisfied in a Title VII retaliation claim, the Court's role in
evaluating a summary judgment request idegtermine only whether proffered admissible
evidence would be sufficient to permit a rationatigér of fact to infea retaliatory motive.”Jute
v. Hamilton Sundstrand Corpt20 F.3d 166, 173 (2d Cir. 2005) (citibgpnahue v. Windsor
Locks Bd. of Fire Comm’r834 F.2d 54, 58 (2d Cir. 1987))[A] plaintiff may not rely on
conclusory assertions of retabay motive to satisfy the causal link. Instead, he must produce
some tangible proof to demonstrate that [his] version of what occurred was not imaginary.”
Cobb v. Pozzi363 F.3d 89, 108 (2d Cir. 2004) (internal citation omitted).

If the plaintiff satisfies his prima facleurden, a presumption of retaliation arises, and the

burden of production shifts to the defendanpitoffer a “legitimate, non-retaliatory reason for

the adverse employment actionlute 420 F.3d at 173. The defendariiigden at this step has

been characterized as “lighGreenway v. Buffalo Hilton Hotel43 F.3d 47, 52 (2d Cir. 1998).

28



It is a burden of production, npersuasion, and thus does not iweo& credibility assessment.
Reeves v. Sanderson Plumbing Prods., B®0 U.S. 133, 142 (2000):The employer need not
persuaddhe court that it was motivated by the reasqmawides; rather it must simply articulate
an explanation that, if truyould connote lawful behaviorGreenway 143 F.3d at 52 (citation
omitted).

If the defendant proffers a legitimate, nosatiminatory reason fdhe adverse action,
the presumption of retaliation dropat, and the burden shifts backthe plaintiff to show that
“retaliation was a substantial reason tlee adverse employment actionliite 420 F.3d at 173.

A. Plaintiff's Prima Facie Case

The Court finds that Plaintiff has successfuiigde out a prima facmase of retaliation.

1. Protected Activity, Defendants’ Knowledge of Same

As to the “protected activity” element of &l& VII retaliation claim, the plaintiff need
only “have had a good faith, reasonable belief that he was opposing an employment practice
made unlawful by Title VII.”Kessler 461 F.3d at 210 (quotingcMenemy v. City of Rochester
241 F.3d 279, 285 (2d Cir. 2001)). He need not ptbeaunderlying discrinmation allegations.

There is no dispute that Plaffiengaged in protected actiy and that Defendants were
aware of the activity. Plaintiff filed an EEDcharge of gender discrimination on August 21,
2007. (Defs. 56.1 Stmt. 1 328.) On the same daytPfa attorney sena letter to Dr. Franks-
Randall informing her that Plaifithad filed the EEOC chargeS¢eEx. V.)

2. AdverseEmployment Action
Plaintiff has also shown that he wabgct to an adverse employment action.
An “adverse employment action” for purposds retaliation claim is one that “a

reasonable employee would have found . . . maleadiverse, which in this context means it
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well might have dissuaded a reasonable wofiom making or suppting a charge of
discrimination.” Burlington N. & Santd&e Ry. Co. v. Whit&48 U.S. 53, 67-69 (2006) (citation
and quotation marks omitted). “Adverse employnaations in the context of a retaliation claim
cover a broader range of conduct tivathe discrimination context.Gentile v. Potter509 F.
Supp. 2d 221, 238-39 (E.D.N.Y. 2007) (citiBgrlington N, 548 U.S. 53). Thus, unlike a
plaintiff alleging discrimination, Rlintiff need not show that thpurported adverse action is “one
that affects the terms, privileges, dtion, or conditions of employmentYerdon v. Henry91
F.3d 370, 378 (2d Cir. 1996%ee Burlington N548 U.S. at 64 (holding that “adverse
employment action” in the retaliation context figt limited to discriminatory actions that affect
the terms and conditiored employment”).

Disciplinary charges were issued agaipwintiff on February 6, 2008, a formal 3020-a
hearing took place over the course of a yearaahdlf, and thereafter, his employment with the
District was terminatelf Defendants argue, in the contek®Plaintiff's discrimination claim
that “the mere initiation of disciplinary charges does not constitute an adverse employment
action for the purposes of Tit\dl.” (Defs.” Mem. of Law inSupport of Motion for Summary
Judgment (hereinafter “Defs. Mem.”), at 13 (citi@grter v. New YorlCity Dep't of Corr, 7 F.
App’x 99, 103 (2d Cir. 2001)).) But that standdks not apply in the retaliation context. To
support his retaliation claim, Plaintiff need shonly that the action “wémight have dissuaded
a reasonable worker from making apgorting a charge of discriminationBurlington N.,548
U.S. at 68 (citation and quotation marks omitted).

The Second Circuit has held that the filing of disciplinary charges against a New York

school district employee, with the “threatadSection 3020-a hearing” could have such a

13 Defendant does not base his Title VII claimhis termination, but ra#t on the initiation of
disciplinary action against himSéeStern Dec., Ex. A, Qoplaint, 1 14-15.)
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deterrent effectBurkybilg 411 F.3d at 313-14 (holding ingltontext of retaliation for
exercising First Amendment Rights). Not odlyes a Section 3020-a hearing permit suspension
(with pay) and carry with it the that of possible termination, bitalso requires the employee to
“incur the expense and inconvengerof extensive litigation.’ld. at 314. The Second Circuit
held that “[sJuch consequences are clearly dem¢srfor even a person of ordinary firmnesil”

The filing of disciplinary charges against Ri@if resulted in his immediate suspension,
over a year of litigation, and ultimately his teration. Thus, the Court finds that Plaintiff has
shown that he suffered adverse employment action.

3. Causation

The Court also finds that Plaintiff has nies “minimal” burden to establish a causal
connection between his protecidivity and the adverse actiodvoodman411 F.3d at 76.
Plaintiff does not point to any deceevidence of retaliatory animusut the indirect evidence is
sufficient to meet his burden.

a. Applicable Law

Although proof of causal connection can be shown direttypugh evidence of

retaliatory animus directed against a plaintiff by trefendant,” it is wekettled that causation
can also be established indirectllgy showing that the proteatectivity was followed closely
by discriminatory treatment, dlhrough other evidence such as disparate treatment of fellow
employees who engaged in similar condu®@€Cintio v. Westchester Cnty. Medical C821
F.2d 111, 115 (2d Cir. 1987) (internal citations omitted).

First, a plaintiff can show caation indirectly by showing ‘@lose temporal relationship
between a plaintiff's particiggn in protected activity and amployer’s adverse actions.”

Treglia, 313 F.3d at 720. The Second Circuit “hasdratvn a bright line to define the outer
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limits beyond which a temporal réilenship is too attenuated totallish a causal relationship . .
..” Gorman-Bakos v. Cornell Coop. Extension of Schenectady C&#&/F.3d 545, 554 (2d Cir.
2001). However, courts have typically held thvad to four months is #h“outer edge of what
courts in this circuit reognize as sufficiently proximate to admit of an inference of causation.”
Woods v. Enlarged City Sch. Dist. of Newbudi3 F. Supp. 2d 498, 529 (S.D.N.Y. 2007)
(quotingYarde v. Good Samaritan Hos60 F. Supp. 2d 552, 562 (S.D.N.Y. 2005) and
collecting cases). The Seconddtit has also described tpama facietest as “demanding only
that the protected activity preceded the aslweaction,” and sonmurts have found a

sufficiently close temporal relationship where #idverse action occurred well over four months
after the protected activityRaniolg 243 F.3d at 624See id(holding that filing of EEOC

charge in July 1995 and termination in Septemi®96 was sufficient to meet prima facie case);
Burkybileg 411 F.3d at 314 (noting that an inferenceetéliatory intent has been found in cases
involving a gap of as longs eight months).

In order to show disparate tre@nt, a plaintiff must show &t he was “similarly situated
in all material respects” to those witthom he seeks to compare himsé&htaham 230 F.3d at
39. The determination of whether or not twopdmgees are “similarly situated” for purposes of
this test is ordinarily a @stion of fact for the juryieingold v. New York366 F.3d 138, 154 (2d
Cir. 2004), though this rule is “not absolute. and a court cgoroperly grant summary
judgment where it is clear thab reasonable jury could find therslarly situated prong met.”
Harlen Assocs. v. Inc. Vill. of Mineqla73 F.3d 494, 499 n.2 (2d Cir. 2001).

In Graham the Second Circuit elaborated on wtedt material respects” means in
determining whether two employees are “simyiaituated,” holdinghat the concept

varies somewhat from case to case andmust be judged based on (1) whether
the plaintiff and those he maintains were similarly situated were subject to the
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same workplace standards and (2) Wwkethe conduct for which the employer

imposed discipline was of comparableieesness. In other words there should

be an objectively identifiablbasis for comparability.
230 F.3dat 40 (citations omitted)See also Norville v. Staten Island Univ. Ho496 F.3d 89,
95-96 (2d Cir. 1999) (“In order for employeesi® similarly situated for the purposes of
establishing a plaintiff's prima facie case, thayst have been subject to the same standards
governing performance evaluatiand discipline and have engadga conduct similar to the
plaintiff's, without such differentiating or miding circumstances that would distinguish their
conduct or appropriate discipline for it.” (@rhal quotation marks and citation omitted)).

The Second Circuit has also cautioned thag ‘§tandard for comparing conduct requires
a reasonably close resemblance of the factEmouimstances of plaintiff's and comparator's
cases, rather than a showing that both cases are iderBcatham 230 F.3d at 40. In other
words, the other employee’s situatioeed only be “sufficiently similar to plaintiff's to support at
least a minimal inference that the difference [gatment] may be attributkgbto [retaliation].”
McGuinness v. Lincoln HalR63 F.3d 49, 54 (2d Cir. 2001).
b. Application of Law to Facts
Plaintiff filed his EEOC charge on August 20007 and disciplinary charges were filed

February 6, 2008. (Defs. 56.1 Stmt. § 231.) diseiplinary charges followed an independent
investigation that was itiated in September 2007, shortly affdaintiff filed the EEOC charge.
Although there is no dispute that the discigliyncharges stemmed from the same set of
circumstances that gaveeito his EEOC charged., Plaintiff's affair with Dr. Calvi), the
temporal proximity — six months — might not &ugfficient in itself to establish causation. The
Court need not resolve this question, however, srRlaintiff does not rely solely on temporal

proximity to show causation.
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Plaintiff ultimately bases his retaliatioragin on a theory of disparate treatment of
similarly situated employees. Specifically, Pldfrdlleges that Dr. Calvi had committed acts of
misconduct, of which Defendants were aware, & no less serious than the acts for which
Plaintiff was charged, and yet Dr. Calvi was not sabjo the same disciplinary action. In fact,
although Dr. Calvi resigned her tenured job as #tast Principal, she wammediately re-hired
to a new position with the same salary and benitseit with a three ya contract, instead of
tenure).

In addition, although both Plaintiff and DZalvi filed EEOC complaints, Plaintiff
appears to have been treated nf@meshly than Dr. Calvi afterwardsShortly after Plaintiff filed
an EEOC complaint he became a target of an tigagson that ultimately resulted in disciplinary
charges and his termination. Dr.l@diled an EEOC complaint, bwtithdrewit in connection
with an employment agreement for a new job grahted her the same benefits as her previous
job

The parties vigorously dispute eter Plaintiff and Dr. Calvi were “similarly situated.”
Plaintiff argues (1) that both ted Dr. Calvi were subject todtsame procedures and standards
for discipline and performance eualion, given that they were lobDistrict administrators; and
(2) that Dr. Calvi engaged in conduct similahts, if not more egregious than his, without
mitigating circumstances that could distinguish their conduct.

Plaintiff has made the requisite minimal shiogvthat he and Dr. Calvi were “subject to
the same workplace standard§&staham 230 F.3dat 40. It is undisputed that Plaintiff was

ranked higher than Dr. Calvi (even though theipamispute the degree to which he could also

4 The record is ambiguous as to the precisgisece of events concerning when, exactly, Dr.
Calvi filed and withdrew her EEOC claim inroparison to when she negotiated her resignation
and re-hiring. The record shows that Dr. Caldiher claim in the Spring of 2008, and that she
withdrew the claim prior to her entag into the employment contract.
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be characterized as her supervisor). Howevea,bhroad sense, both wesenior administrators
in the District, and it is fairly arguable thadth engaged in serious misconduct by any standard
of discipline for those positions.

Plaintiff has also made thequisite minimal showing thdte and Dr. Calvi engaged in
conduct “of comparable seriousnesfd’ Several of the acts afisconduct with which Plaintiff
was charged are identical to acts of miscondu@mhyCalvi of which the District was aware.

For example, Plaintiff was charged with lyit@Dr. Franks-Randall about the nature of his
relationship on two separate occasions,efendants acknowledgleat Dr. Calvi “lied
repeatedly” to Dr. Franks-RantaPlaintiff was clarged with making repeated phone calls and
inappropriate comments to Dr. Calvi, butfBedants were aware that. Calvi had made
repeated phone calls to Plafhtind had repeatedly threatert@ch during the dissolution of their
relationship. Finally, Plaintifivas subject to 3020-a disciplif@r filing an incomplete account
of his altercation with Dr. Calvi in the school hallway becauskited to describe the full scope
of her inappropriate behavior nis report. But Dr. Calvi was nstibject to the same type of
disciplinary charges, notwithstanding tha¢ stas the one who actually engaged in that
inappropriate behavior.

Plaintiff also points out thddr. Calvi was the subject of extensive, serious complaints
from District staff, parents and community migers, including a petition of “No Confidence”
signed by school parents and submitted to the BdardCalvi was also the subject of at least
one sexual harassment complaint. Finally, DiviGaas arrested for assaulting her ex-husband
and ex-mother in law on the property of a pubtibiool. Yet, Dr. Calvi was not subject to 3020-
a disciplinary charges, and wiastead allowed to voluntarilgesign her position, and was given

a new position that paid the same salary dfeted the same benefits as her prior job.
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Although Defendants point to many mitigatiragfors to cast doubt on whether Plaintiff
and Dr. Calvi are “simildy situated,” under th&rahamtest, the Second Cud has instructed
courts to consider only the plaintiff's evidence in determining whether a Title VIl retaliation
claimant has met his initial prima facie burd&ee Graham230 F.3d at 42Conway V.

Microsoft Corp, 414 F. Supp. 2d 450, 460 (S.D.N.Y. 200Byurther, the circuit has
characterized Plaintiff's burden #iis stage as “minimal” andlé minimis’ Woodman411

F.3d at 76. In light of this, the Court finds tiRdaintiff has satisfied his minimal burden to show
disparate treatment for purposes of a prima feage. The burden thus shifts to Defendants to
present a legitimate, non-discriminatoeason for the adverse employment action.

B. Defendants’ Burden to Show a Legitimate, Non-Retaliatory Reason For
the Adverse Employment Action

The Court finds that Defendants have ilyashtisfied their burden of showing a
legitimate, non-retaliatory reason for the adversployment action. Defendants state that the
District brought disciplinary cdrges against Plaintiff only aftan independent investigation
found that he had committed acts of serious miscandeiaintiff refused to participate in the
investigation, and so Defendaatsted on the only information available to them in preferring
disciplinary charges against Plaintiff. Defendaait® argue that because the initial investigation
into Dr. Calvi's accusations preceded Plaingifiiling of the EEOC charge it could not possibly
be retaliatory.

The Hearing Officer’s decisionsd supports Defendant’s argumetitis well settled that
administrative charges decided against a plaintiff present a legitimate reason for disSigéne.
e.g., Raniola243 F.3d at 624-25 (explaining that “agpradministrative finding may supply a
non-discriminatory reason for an ployment discharge under the familMcDonnell Douglas

burden shifting framework” and holding that thaiptiff’'s administrative termination for cause
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served as a legitimate, non-discriminatory reasétere, the Hearing Offer found that Plaintiff
engaged in four instances of misconduat, tiost serious of which was a breach of
confidentiality of Board information during unigregotiations. The Hearing Officer ultimately
determined that Plaintiff's misconduqiér serender[ed him] unfit to continue in his position.”
(Decision 1 62.) The Hearing Officer concluded that Plaint#€gons rose 4 the level of
misconduct for which termination is wantad,” and that “the judgemerti§] of the District was
correct in terms of the imposition of disciplinefd.j] Thus, Defendants have met their burden
to show a legitimate, non-retaliatory reasontf® adverse employment action taken against
Plaintiff.

C. Plaintiff's Burden to Show Retaliatory Intent

Because Defendants have shown a legitimate, non-retaliatory reason for disciplining
Plaintiff, the presumption of retaliatory imi*‘completely drops out of the pictureJames v.
New York Racing Ass'233 F.3d 149, 154 (2d Cir. 2000) (citation omitted). The Court must
“examin[e] the entire record to determine whetine plaintiff could sasfy his ultimate burden
of persuading the trier of fact that the defendat@ntionally [retaliatd] against plaintiff.”
Woodman411l F.3d at 76 (citation and quotation marks omitted).

The Court finds that there agenuine issues déct that preclude summary judgment on
whether Plaintiff can show retalal intent. Viewing the evidence in the light most favorable to
Plaintiff, and drawing all reasonable inferengekis favor, the Coufinds that a reasonable
jury could find (1) that Plaintiff was similarly siited to Dr. Calvi; (2) that they were subject to
disparate treatment; and (3) the circumstances ghatvetaliation was a substantial motivating
factor for Defendants’ action. Thus, summarggment on this issue is DENIED.

1. Applicable Law
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The most common way for a plaiifito prevail at this stages to show that Defendants’
proffered reason was a pretext for a retaliatoryivepbut a plaintiff deging “that the employer
acted with mixed motives is notquiredto prove that the employer’s stated reason was a
pretext.” Holcomb v. lona Col].521 F.3d 130, 142 (2d Cir. 2008). lede“itis . . . settled that
a plaintiff in a title VII action need not disprogedefendant’s proffere@tionale for its adverse
actions in order to prevail.Gordon 232 F.3d at 117. Rather, a plaintiff is required to prove
only “that a retaliatory motive played a part olvarse actions toward himhether or not it was
the sole cause.Papelino v. Albany Coll. of Pharmacy of Union Un&833 F.3d 81, 92 (2d Cir.
2011) (citingTerry v. Ashcroft336 F.3d 128, 140-41 (2d Cir. 2003) (quotation marks omitted)).
See also Holcomlb21 F.3d at 142 (“[A] plaintiff alleginthat an employment decision was
motivated both by legitimate and illegitimatasons may establish that the ‘impermissible
factor was a motivating factor, without provitigat the employer’s proffered explanation was
not some part of the engyler's motivation.” (quoting-ields 115 F.3d 116 at 120)Back v.
Hastings on Hudson Union Free Sch. Di865 F.3d 107, 123 (2d Cir. 2004) (“[T]o defeat
summary judgment within thdcDonnell Douglagsramework the plaintiff is not required to
show that the employer’s proffered reasons Vialise or played no te in the employment
decision, but only that they wenet the only reasons and that firehibited factor was at least
one of the ‘motivating’ factors.” (citation omitt{). Even where a plaintiff has been found
guilty in administrative disciplinary proceedingisthe defendant was “motivated by retaliatory
animus [in initiating the disciplinary proceedingsitle VII would be vblated even though there
were objectively valid grounds for the proceeding and the resulting dischddg€intiq 821

F.2d 111 at 116, n.8.
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Although the plaintiff need not show that ttealiatory motive was the sole cause of the
adverse employment action, retaliatimust be “at least a substahbr motivating factor.”
Raniolg 243 F.3d at 625 (quotingt. Healthy City Sch. Dist. Bd. of Educ. v. Doyl29 U.S.
274, 287 (1977)).

2. Application of Law to Facts

Plaintiff argues that, even if the Distrigitimately had “objectively valid grounds” to
discipline him,DeCintio, 821 F.2d at 116 n.8, retaliation wasudstantial motivating factor in
bringing the charges. To supporistilaim, Plaintiff relies on theory of disparate treatment,
arguing that Dr. Calvi was notiject to the same disciplinggspite engaging in comparable
conduct.

Defendants argue that Plaintiff was not subjedisparate treatment for three principal
reasons: (1) Plaintiff and Dr. @awere not “similarly situated” because he was her superior
within the District hierarchy; (2) Plaintiffred Dr. Calvi were not “similarly situated” because
Plaintiff's misconduct was more egregious tlam Calvi’s alleged misconduct; and (3) any
alleged misconduct by Dr. Calvi was investigaaed handled appropridge Defendants also
argue that the investigatiai Plaintiff's misconduct preated his EEOC claim, which,
Defendants argue, was only filed as a stratggimbit to set up a retaliation claim.

a. Same Workplace Standards

Defendants argue that Plaintiffrocot meet the first prong of tli&rahamtest for
“similarly situated” employees, because Pldirgnd Dr. Calvi held different positions, at
different levels of authority ithe District hierarchy, and thugere not “subject to the same
workplace standards.” 230 F.3d at 40. Irtipalar, Defendants argue that, as Deputy

Superintendent, Plaintiff was the second highasking employee in thBistrict, and was Dr.
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Calvi's superior, whereas Dr. Calvi was onlyAssistant Principal. Thus, Defendants argue,
even if Plaintiff and Dr. Calvi engaged ireitical behavior (for eemple, making repeated
phone calls to each other), it was reasonablestmaline him more severely because Plaintiff
was Dr. Calvi's superior. (Defs. Mem. at 14.)

Plaintiff disputes Defendant@haracterization. While heoncedes that he was Dr.
Calvi’'s superior, he contends thet had no direct supervision@ntrol over Dr. Calvi, and had
no actual control over hgay raises or evaluations. (P56.1 Stmt. I 349.) Pointing to the
District organizational chart, &htiff contends that that tHeeputy Superintendent is ranked on
the same “level” as Assistant SuperintamdeHigh School Principals and Elementary
Principals, and that the Assistdfrincipal position falls in theligh School Principal’s chain of
command, not that of the pety Superintendent.Id. § 353; Stern Dec. Ex. M.) He argues that
both he and Dr. Calvi were subject to the salmseiplinary procedures and standards for school
administrators under Section 3020-a.

Much of this dispute turns danterpretation of the Partiedeposition testimony regarding
the structure of the District’s hierarchy and éxact contours of Plairitis duties. Although it is
not disputed that Plaintiff wasmked higher than Dr. Calvi, theresagenuine issues of fact as to
the precise hierarchical relatidnig between them. The factual gtien for the jury to resolve
is, ultimately, whether the District, as a mattepolficy, held Plaintiff and Dr. Calvi to different
“workplace standards” of behavior and discipli@.aham 230 F.3d at 40.

Defendants point to decisions granting sumnjadgment to employers that turned on
the fact that the plaintiff and thmarty being compared to the plafhwere at different levels of
authority. However, many of those cases ingaliscrimination claims based on a failure to

promote, which, unlike a claim based on discrirtiora requires a stronger showing of similarity
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before jobs may be found to be comparal@empare Bush v. Fordham Uni¥52 F. Supp. 2d
394, 410 (S.D.N.Y. 2006) (holding that, for failetieepromote claim, plaintiff and comparing
employee must “share a sufficient amount ghgicant employment characteristics,” including
“similarities in education, seniority, germance, and specific work dutiesihdRoa v. Mineta

51 F. App’x 896, 899 (2d Cir. 2002) (holding thabtemployees in failure-to-promote claim are
not similarly situated because “their dutieslaesponsibilities were materially differen®)th
Graham 230 F.3d at 40 (holding that standard facdminatory disciplinease is (1) whether

the employees “were subjectttee same workplace standards” and (2) whether the employees’
conduct “was of comparable seriousness”).

Defendants also note that Plaintiff and Dr. Cedported to different supervisors. This
consideration is less impant in the wake of th&rahamdecision, although some decisions
have continued to treatass a relevant inquirySee Conway v. Microsoft Coy@14 F. Supp. 2d
450, 465 (S.D.N.Y. 200Gollecting postsrahamcases from this circuit that considered
whether employees reported to the same sumgrivisietermining whether they were similarly
situated for purposes of retali@i claim). Although this considetion may be relevant in some
cases, it is not dispositive here, where, ebeugh Plaintiff and Dr. Calwreported directly to
different supervisors, the same people — Danks-Randall and the Board — were ultimately
responsible for disclming both of them.Cf. id. at 466 (granting summary judgment against
plaintiff where “a differat decisionmaker was responsifde investigating and determining
how to discipline” the other employee).

Defendants’ argument that two employees ddad disciplined differently for the same
conduct where one is the other’s superiovédl taken. But Defendant has not submitted

evidence showing that there is genuine issue of material faart to whether Plaintiff and Dr.
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Calvi were, in fact, subject to different workpdastandards. A reasonable jury could find that,
as tenured administrators, Plaihéind Dr. Calvi were subject the same standards of discipline
and behavior.

b. Comparable Seriousness of Conduct

The Court holds that a reasonable jury coutd that Plaintiff and Dr. Calvi engaged in
conduct that was of “comparable seriousnesxaham 230 F.3d at 40.

Defendants argue that Plaffis misconduct was more eggious than any alleged
misconduct by Dr. Calvi. In particular, Defendaptsnt out that Plainti was “entrusted with
strict confidences by the Board of Educationingeprivy to informaton discussed at secret
executive session of the Board.” (Defs. Menml4d According to Defendants, “Dr. Calvi did
not do anything that approached the breach oftinéidence of the Board as plaintiff had done.”
(Id. at 16.) The Hearing Officerdecision to recommend termtrean was plainly driven by this
particular act, which he stated was “indicatof an individual whdas lost virtually any
semblance of knowing what is correct behaind what is not.” (Decision { 40.)

The argument that the breach of confidalitit was more serious than any alleged
misconduct by Dr. Calvi is a compelling one, but¢harges against Plaintiff were not limited to
this one act of misconduct. Lookj at the full range of alleganisconduct with which Plaintiff
was charged, it is apparent that much of it giaslar to the conduct in which Dr. Calvi engaged
(and about which Defendants knew). For exanmlaintiff was charged with lying to Dr.
Franks-Randall, and harassment in connectiibim tve break-up of the affair. Dr. Franks-

Randall conceded that she was fully aware BraCalvi had engaged in the same conduict.

> The most obvious misconduct tHaintiff and Dr. Calvi engagkin equally was, of course,
having sexual relations wittne another in the school build. However, as explaineaiprg
the fact that Dr. Calvi had received immunity netyag this incident under a separate agreement
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Further lending support to anfémence of retaliatory motive that several of the acts of
misconduct relied upon by Defendants in bringing gharagainst Plaintiffs had previously been
deemed by Defendants to be so unremarkabldhbgtdid not prevent the Board from giving
Plaintiff a raise at the end of June 2007. It waly later, after Plaintiff filed his EEOC claim,
on August 21, 2007, that Defendants claimed tiha$e acts of misconduct supported their
seeking Plaintiff's termination. Specificall§d) Dr. Franks-Randall kmethat Plaintiff had
previously asked Dr. Calvi to perform a reagevaluation of his dayhter at the time it
happened in 2005; (2) Dr. Franks-Randeadirhed on June 18, 2007, when the affair was
revealed, that Plaintiff had prewusly lied about the nature ofshielationship with Dr. Calvi; (3)
because Dr. Franks-Randall knew about Plaistif€lationship with Dr. Calvi as of June 18,
2007, she knew as of that date that Plaintiff allegedly should have ddauseelf from certain
meetings and investigations related to Dr. Caiwing the course of #ir affair; and (4) soon
after the affair was revealed dane 18, Dr. Franks-Randall beaaaware that Plaintiff had filed
an incomplete report of the June 15 Hallwagidient because they specifically discussed his
desire to rewrite or amend thepoet with the Districs counsel at a meeting held that week
(Defs. 56.1 Stmt. 11 119-22.) Although the most serious charges djainstf were based
upon information not known to Defendanintil August 2007, the inclusion of the
aforementioned charges could support a findrag Defendants were motivated to bring
disciplinary charges in part by Piif’s filing of the EEOC charge.

Support for such a finding could also lo&ifid in the fact that Defendants charged

Plaintiff with several actef misconduct that werade minimi$ and inappropriate for discipline

makes it irrelevant for purposes of the dispanaatment analysis. At the same time, the fact
that the District readily agreed to grant Dri\Canmunity in order tobuild the case against
Plaintiff could lend further support to the corsgitin that Defendants acted with a retaliatory
motive.
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under Section 3020-a, accordinghe Hearing Officer. For example, although the Hearing
Officer found that Plaintiff had taken a “sick” day on a day when he was not ill, he concluded
that there was no District polichat such misconduct could suppan employee’s termination.
(Decision 1 39.) As to the reiad evaluation of Plaintiff's daghter, the Hearing Officer noted
that it could be “looked upon asfriend doing a favor for a friend. . . .[O]ne might surmise that
in the field of education, as Was any professional field velther it be law or medicine,
professionals often do favors for other professionall’ §(50.) As to some of the charges
regarding Plaintiff's alleged treatment of @alvi in connection witlihe relationship, the
Hearing Officer noted thdfhJow couples break up or choos®eend a relationship is a personal
choice; however, it is rarely, if evére subject of disciplinary charges.ld.(] 13.) And
regarding Plaintiff's alleged faile to investigate Dr. Calvi’'s sexual harassment complaint, the
Hearing Officer noted thati]f [Plaintiff] failed to complete his duty then it behooved the
District to take corrective action related to penfiance failure. To make this Specification the
subject of a 3020(a) chargeas not convincing.” I€. 1 14.)

Ultimately, the Court concludes that it shoblkl for a jury to determine whether Dr.
Calvi and Plaintiff engaged in comparably ees conduct. A reasonable jury could find that
Plaintiff's misbehavior was no me serious than that of D€alvi, that each deserved
comparable discipline, and that failure to treantrsimilarly was due to retaliation for Plaintiff
having filed an EEOC complainee Grahan230 F.3d at 43 (holdingdlha jury could find
that one employee’s violation for excessive abseism was comparable to another employee’s
violation for alcohol use in light dhe relevant workplace standards).

c. Disparate Treatment
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Defendants argue that any alleged misconbyddr. Calvi was investigated and handled
appropriately, thus the treatmafitPlaintiff and Dr. Calvi was natisparate. However, genuine
issues of material fact precludensmary judgment on this issue.

Defendants contend that Dr. Franks-Randakstigated each alleged act of misconduct
by Dr. Calvi and took all appropriagteps. For example, Plaiffitargues that Dr. Calvi was the
subject of complaints because her wardmhse inappropriately kealing, but Defendants
contend that after Dr. Franks-Randall spoke to Dr. Calvi about this issue, it was no longer a
problem. After the hallway alteation with Plaintiff, Dr. Frank&kandall placed a disciplinary
letter in Dr. Calvi’s file, ad Dr. Calvi was banned from attending graduation. Dr. Franks-
Randall followed up with Mark Barone regargihis sexual harassment complaint against Dr.
Calvi, but Mr. Barone himself declined to purghe matter further. And after Dr. Calvi's arrest,
she was assigned to work from home for the tthuraof the school yeama ultimately lost her
tenured job as Assistant Principal.

The parties dispute the circumstances surrimgnDr. Calvi’s resignation as Assistant
Principal. Defendants contend that the Supenidént decided to reaggeiDr. Calvi to another
position, presumably as a result of the varioosplaints against her. However, Defendants
concede that it was Dr. Calvi’'s decision to redigm her position as Assastt Principal. (Pl.’s
56.1 Stmt. § 543.) Dr. Calvi testified at ldmposition that she resigned because the new
position had different responsibilities that appealed to Hdr.§644.) And it is undisputed that
Dr. Calvi received a three-year caatt with the same benefits asalary that she received in her
position as Assistant Principalld( 546.)

The timing of this new employment agreemerasticularly troubling to the Court. The

record shows that Dr. Calvi herself had fiemd EEOC complaint in Spring 2008, but that she
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withdrew that complaint in conjunction withemew employment agreement. (Bellantoni Dec.
Ex. 2 at 56-57; Decision § 57A reasonable jury viewing thesircumstances could conclude
that Dr. Calvi engaged in misconduct, but upetindrawing her EEOC complaint, got away
with a mere “slap on the wrist.” Meanwhile aRitiff fled an EEOC complaint, refused to
resign his position or withdraw the complaiahd was met with digdinary charges that
ultimately resulted in his termination. A reasble jury could further conclude that, had
Plaintiff withdrawn his EEQ complaint, he may have received the same treatment as Dr. Calvi.

The timing of Plaintiff’s filing of the EEOCharge immediately after hearing about the
investigation into his aoduct potentially weakensdicase, and a jury may be persuaded that that
alone defeats any inference of figti@ry motive. But given theatts that Dr. Calvi and Plaintiff
both committed acts of misconduct and both fEEDC complaints, but were then treated so
differently when one maintained the complaintle/the other withdrew it, a reasonable jury
could conclude that Defendants actgath a retaliatory motive.

Accordingly, summary judgmeui this issue is DENIED.
V. CONCLUSION

For the reasons stated above, the Court (1) GRANT&ttien for summary judgment
dismissing the claims against the individdafendants, Defendarfsanks-Randall, Funny-
Crosby, Evans and Lawrence; (2) GRANTS itinaion for summary judgment dismissing
Plaintiff's claims under New York state la{8) GRANTS the motion for summary judgment
dismissing Plaintiff's Title VII discrimination claim for failure to exhaust his administrative
remedies as to that claim; and (4) DESIthe motion for summary judgment dismissing

Plaintiff's Title VII retaliation claim.

46



The parties shall, by August 15, 2011, submit to the Court a joint letter outlining any
steps that need to be taken before the case is Ready for Trial. Absent the need for such steps, the
case will be deemed Ready for Trial October 17, 2011. The parties must file a joint pretrial order
by September 26, 2011. Counsel are directed to comply with this Court’s Individual Rules. The
parties shall advise the Court by September 26, 2011 whether they consent to trial of this case
before a Magistrate Judge.

SO ORDERED.

Dated: New York, New York
July 27, 2011

o ) .
Kimba M. Wood
United States District Judge
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