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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

X

ALSON ALSTON,

Plaintiff, E 08 Civ. 3547 (SHS)

| OPINIONAND ORDER
-against-

MICROSOFTCORP.,

Defendant.
__________________________________________________________ .

SIDNEY H. STEIN, U.S. District Judge.

Pro seplaintiff Alson Alston brought this actioagainst Microsoft Corporation and ten
individual Microsoft employeesPlaintiff alleges that Micraxt wrongfully terminated his
employment due to his race and Hisability in violdion of the Americans with Disabilities Act
(“ADA”) and Title VIl of the Civil Rights Act 0f1964 (“Title VII"). The parties have now filed
extensive submissions on cross motions fonrsary judgment on the wrongful termination ADA
and Title VII claims’ Because Alston has failed to present evidence of any genuine dispute of
material fact that could allow a reasonableffader to find in his favor, his motion for summary

judgment is denied and Migsoft's motion is granted.

! Plaintiff also originally alleged claims pursuant te tew York City and New York State Human Rights Laws, as
well as various ADA and Title VIl claims, but in 2009, Judge Denny Chin, to whom this action was then assigned,
dismissed each of those claims exdepthe wrongful termiation claims against Microsoft CorporatioSee

Alston v. MicrosoftNo. 08 Civ. 3547, 2009 U.S. Dist. LEXIS 39662 (S.D.N.Y. April 27, 2009). Specifically, Judge
Chin dismissed the New York City and State Human Rights law claims for lack of subject matter juriddiction,

*14, determined that “all of the alleged discrete acts except for Alston's discharge are time-daaetl’7, and
dismissed the Title VII and ADA clainagainst the individual defendantsdause individuals are not subject to
liability under Title VIl or the ADA,id. at *19 n.2.
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BACKGROUND

A. Plaintiff's Employment at Microsoft from 1995 to April 2003

Plaintiff, who is African-American (Ex. C to Decl. of Rosemary Alito dated August 18,
2011 (“Alito Decl.”) at 4), began kiemployment with Microsoft if995 as a Senior Applications
Developer in its Issaquah, Washington offi¢Bef.’s Local Civil Rule 56.1 Statement of
Undisputed Facts (“Def.’s 56.1")%); (Pl.’s Local Civil Rule 56.Btatement of Undisputed Facts
(“Pl.’s 56.1”) 1 1.) Plaintiff remained in Issaqun two years beforednsferring to Microsoft’s
Consulting Services practice in Washington, D.Gvtok as a Senior Consultant. (Deposition of
Alson Alston dated August 13, 2009 at 41:10-41(Pdston Dep.”), Ex. A to Alito Decl.) He
started as a “Senior Consultdhand was later promoted to &8ior Consultant 1I.” (Ex. A to
Alito Decl. at 42:1-42:7.) In August of 1999 apitiff transferred to Microsoft's Financial
Services Practice in New York City. (Def.’s 56.1 1 3; Pl.’'s 56.1 1 3.) The parties dispute whether
plaintiff's position in New York was at the SeniGonsultant | or Senior Consultant Il level.
(Def.’s 56.1 § 3; Pl.'s 56.1 1 3.)

B. Plaintiff's Extended Leave of #dnce from April to September 2003

Alston claims that, in 2003, while still emplaye the Financial Services Practice, he
became ill while on an assignment in Miami. (Conipk, C to Alito Decl. Part II.E 11 (f), (9);
Def.’s 56.1 1 4; Pl.’s 56.1 1 4.)On April 15, 2003, plaintiff sought and received approval for a
five-week leave of absence. (Ex. J titd\Decl. DO00000199-200.) Plaintiff subsequently
requested and received approval feefseparate extensions of thedve, resulting in a paid leave

of absence of five months between April and September 20@.3at ©000000201-13.) In each

2 Plaintiff states in his Local Rule 56Statement that he “partyffirm[s], partly den[ies]” Microsoft’s statement in
paragraph 4 of its Local Rule 56.1 Statement. (Pl.’s $@.) Although he statesahMicrosoft’s assertions are
“false and misleading,” and provides a detailed account of the trip to Miami, he does not dispute théfastentia
of Microsoft's statement.SeePl.’'s 56.1 { 4.)



of plaintiff's leave requests, anMicrosoft “Statement of Impamrent” form, plaintiff's physician,
Dr. Ronald Davidson, wrote thatgphtiff exhibited “[s]ymptomatology related to poorly controlled
Hypertension and diabetes” including “In alyilib focus, to reduced ability concentration,
Headaches, discomfort, shortness of breathgupon exertion,” which “impact[ed]” his “ability

to work.” (Id. at DO00000199, D000000201, D0O00000204, DO00000206, DO00000208,
D000000212.) His doctor set forth in his last t8ment of Impairment” form dated August 1,
that his estimate of when #bn “will be able to resumemployment” was August 30, 2003d (

at D000000212.)

Three weeks later, Microsoft wrote Alston tiianticipated that hevould return to work
on September 2, 2003. (Ex. K to Alito Decl.) Misoft added that, due to business needs, it
would also begin to takeegss to fill his position. Ifl.) After receiving the letter, plaintiff
contacted Microsoft's Human Resources managérgegan to make arrangements to return to
work. (Exs. L, M to Alito Decl.)

One week after Microsoft sent the letterAiston, his physician provided Microsoft with a
medical release indicating that plaintiff wasrmgreleased by the doctir return to work on
September 15, 2003, but that he “should not wooke than 40 hours per week (including
traveling time), should be kept ooft job related stre$sl situations, such as intense interpersonal
interactions and high profile presentations . (EX. N to Alito Decl.) The doctor wrote that these
restrictions had an “expecteldiration” of one month.Id.)

In an email to plaintiff, Microsoft agreed temporarily accommodatbese restrictions by
allowing Alston to work no more than 40 hoarsveek, and exempting him from making high
profile presentations. (Ex. O to Alito Decl.) Howee, Microsoft noted that “the job and level of a

Senior Consultant typically requires working mtiman a 40-hour work week and outside of a 9-5



schedule due to the demands of customers whoreeting needs of their gect schedules to be
met.” (d.) The email stressed the réials of Alston’s job requirementsexplaining that “because
you are a Consultant that lives retely, travel is required due todlact that you need to be onsite
at customer locations . . . .” and that “ a Se@onsultant will, at timebe required to give high
profile presentations and on short noticed.)( Microsoft emphasized th§t]he restrictions your
doctor has suggested as accommodations will meamre not performing essential job functions
of a Senior Consultant Il. Accordinglthis accommodation will be temporary.ld{) Alston’s
response to Microsoft's email exgased his agreement with Micodtss approach: “I should also
state that, per our last telephammversation, these constraintpresent a mutually satisfactory
business interpretation of my doctor’s actual restmst. . . .” (Ex. P to Alito Decl.)

C. Plaintiff's Return to Workn September and October of 2003

Shortly before plaintiff returmd to work, plaintiff learned #t his supervisor, Albert Kim,
would not be awarding him a bonus sa his performance that yeaSegEx. Q to Alito Decl.)
Dr. Davidson wrote Teresa Ulus, a benefit manégeMicrosoft, that Alston felt “traumatized”
by this information, and Davidson requested #laton not be required to attend a meeting with
Kim that was scheduled for his first dgick at work, Monday, September 15, 2008.) (Alston
requested that the meeting be replaced byed teiephone discussionahavoided any topics
related to his performanceld() The letter stated that, “givénis fragile health balance, being
confined to a room for 2.5 hours while absorbirdghuge of unpleasant newsust be avoided at
all costs.” (d.)

Microsoft denied this request, and Alston met with Kim on September 15. (Ex. R to Alito
Decl.) At this meeting, Kim updated plaintiff dime status of the finarad services practice,

upcoming engagements, business initiatives,disclissed plaintiff’ snid-year review. I¢.)



A few days after his return teork, plaintiff was asked to assiwith an on-site project for
a Microsoft client beginning on September 22. (Ex. T to Alito Decl.) Alston was informed that
“the work will not exceed 40 hours a week (travel included)d:) (Microsoft avers that plaintiff
objected to this assignment and that, as a rdsslstart at the clienwas postponed to September
30, 2003 ¢eeDef.’s Mem. of Law in Support of its Motor Summ. J. at 5), but there is no record
evidence to support this assertion.

On Saturday, September 27, Alston dethJames Cox, Senior Human Resources
Manager, regarding his self-assessment and upcpparformance review. (Ex. V to Alito Decl.)
Alston expressed concern that “Albert Kim ahd overall management of the practice have
already circled the wagons and liMae denied a fair review.”ld.) He requested that Kim be
removed from overseeing his review, that plaintiff be transferreachiwv department, and that he
be given a week to complete the annual revidal.) (Most notably, Alston proposed a
“compromise solution” to his concerns over hisiaal review. He wrote, “[Clould we just call
this matter a draw, put out a consensus annuaweygive me the 3.5 or 4.0 that | deserve and the
bonus & merit increases that accompany it? Understtetario, | would be &bto return to [the
client, Merrill Lynch, for] 3-4 (shortened) daysveek beginning immediately, feel that | was
(ultimately) treated fairly and commence neaech for a new department right awayld. Cox
responded, “I am concerned with this requeshat you are implying that you are agreeing to
return to the client if youerceive the rating you are expectirigam sure you are aware but it is
important to note that your performance is aaéd and review ratingse rewarded based on
your performance relative to your peer groupalli@g it a draw’ would nobe fair to you, your

peers, Albert [Kim], or [Microsoft].” Id.)



On the morning of September 30, Alston enth@®x to inform him that he would not be
reporting to the client that day because his blo@ssure was too high. (Ex. U to Alito Decl.)
Cox responded that “the importahtng right now is that you adelss your health issues.td()
Ultimately, plaintiff worked on-site for the cliefdr only “one to two weeks” during September
and October of 2003. (Ex. A to Alito Decl. at 147:1-147:5.)

Approximately a week and a half later, ©ntober 10, Kim met with Alston to discuss his
performance review. (Ex. W to Alito Decl.) &m email to Cox, Kim described the meeting: “I
gave him his review and told him to take someetimread the review. He went straight to the
ratings section and looked very agitated. He §aadaphrasing) ‘I seegot a 3.0'—I said ‘Please
read it and let’s discuss . . . '—He said (paraghrg) ‘my doctor adviseahe for medical reasons |
should not undergo a review discussion.’ . . . gdeup and left the office. He came back 10
seconds later and asked about his bonus. hioichis bonus is still $0 (I told him his bonus was
$0 several weeks ago). He looked like he wrader the impression that it would have changed
since then. He walked out of the office anddffece building for good. Thisll took place inside
of one minute.” Id.)

D. Plaintiff Resumes His Leave of Absence

Plaintiff requested, and reweld, a leave of absence etige October 13, 2003. (Ex. X to
Alito Decl.) The first three weeks of leave weansidered an extension of his paid short-term
disability leave. I@d.) Microsoft informed plaitiff that, after three weeks, his short-term disability
benefits would be exhausted, and he wdndlglaced on InactiveiGpaid) Disability. Id.)
Microsoft provided plaintiff withthe necessary information forropleting an application for long-
term disability benefits, and later submitted his application to the insurance carrier. (Exs. X, Y to

Alito Decl.)



On March 29, 2004, the insurance carrier deérilston’s claim fofong-term disability
because Alston did not meet “the definition cfability as defined by the policy.” (Ex. AA to
Alito Decl.) The carrier notethat Alston claimed his disdity stemmed from “hypertension,
diabetes, and adjustment disordethwnixed anxiety and depressionfd.] The carrier stated it
had reviewed in detail the medl documentation provided by gibn and found that it did not
“support any physical impairment or specific memilth impairment at the time you ceased
working in April 2003.” (d.) It noted that there were “ridbagnoses that would provide any
specific restrictions or limitatns” and pointed out that Alston did not visit a psychologist until
November 2003—seven months afterfirst stopped working.ld.)

E. The Termination of Plaintif Employment for Job Abandonment

In light of the insurance carrisrdenial of Alston’s claim folong-term disability benefits,
Microsoft determined that he would need to return to work or submit to independent medical
examinations to support his claim that he was wnabivork due to a dibdity. (Declaration of
Teresa Ulus McDade dated August 17, 2011 (“M®Becl.”) T 4.) Accordingly, Ulus sent
Alston a letter dated April 1, 2004ahrequested that he eithetbsnit a medical release from his
physician by April 12, 2004 and return to work report for independent medical examinations by
an internist and psychologist. (Mabe Decl. § 4; Ex. A to McDadeebl.) This letter was sent by
both express and regular mailAtston’s address at 431 West 14&tieet, New York, New York.
(Ex. A to McDade Decl.) This was the addrpkantiff had used during his correspondence with
Microsoft regarding his short-teramd long-term disability leavend it was the address he listed
on his long-term disability application. (Exs. J,Zto Alito Decl.) In an email dated November
14, 2003, plaintiff had specifically confirmed to Ulilst “431 is still my caect address.” (Ex. Y

to Alito Decl.) The insurance carrier sent its decision denying plaintiff long-term disability



benefits to this address, and plf listed it as his return addss in his letter dated April 10, 2004
appealing that decision. (Exs. AA, BB to Alite€l.) At his depositiortaken in 2009, plaintiff
confirmed that this New York City address wagéd address for him i2003 and “[i]t is still my
correct New York address.” (Ex. A to Alito Deek 182:20-25.) Plaintiff also acknowledged that
the letter was delivered his New York address, and sighi®r, on or around April 2, 2004. (Ex.
A to Alito Decl. at 195:4-13; Ex. B to McDade Decl.)

Ulus’s letter directed plaintiff to respd by April 12, 2004. (Ex. A to McDade Decl.)
When he failed to do so, Ulus made additiondrés to contact him, both calling him at his
residence and sending emails to his personalleocount and his Microsoft email account.
(McDade Decl. 1 6.) Plaintiff acknowledges thatsha the email from Ulus in his inbox on April
15 (Ex. A to Alito Decl. at 194:4-13), and tHalus spoke with a member of his family by
telephone (Ex. A to Alito Decl. at 197:5-16).

In spite of these efforts, ghtiff did not contatUlus or anyone ek at Microsoft.
(McDade Decl. 1 7.) AccordinglyJicrosoft considered plaintiff's failure to respond to the April
1, 2004 letter or any of the followp inquiries to constitute an abdonment of his employment
(McDade Decl. § 7; Ex. C to McDade Decl.)daerminated him effective April 15, 2004. (Ex. C
to McDade Decl.) A letter fiorming Alston that he was tern@ted was sent to him by mail and
by email. (Exs. C, D to McDade Decl.)

F. ProceduraHistory

In February 2005, Alston filed an adminisiva complaint against Microsoft, Kim, and
Ulus, with the New York City Commission ¢tuman Rights (“NYCCHR?”), alleging race and
disability discrimination in connection withdemployment terminatn and other employment

actions throughout his employment. (Ex. G to Alitecl.) After an investigation, the NYCCHR



issued a Determination and Order dated November 15, 2007 dismissing Alston’s complaint. (EXx.
H to Alito Decl.) In an extensive opinion, thtY CCHR found that “thathere is NO PROBABLE
CAUSE to believe that Responds®ingaged in the unlawful diseinatory practices alleged.”

(Id. at 1 (emphasis in original).) It found tiMdicrosoft “was carefuto ensure” that Alston

received notice of the requiremeatreturn to work or undergadependent medical examinations,
and that this requirement was reasonahlié. af 5.) The NYCCHR corheded that “there is no
evidence that Complainant’s rae@s a factor in Respondent&asions as to Complainant’s
employment, or that Respondent unlawfulliatiated against Complainant for seeking
accommodations of his disability. The evidesapports Respondent’s assertion that by failing to
contact his employer, Complainant abandoned his position with Microsadt.at(5-6.)

Alston next filed a request for review avacatur of the NYCCHR’s Determination to the
Chair of the NYCHHR. (Ex. | té\lito Decl. at 7-8.) Theeview was granted and in a
Determination and Order After Review datguly 17, 2008, the Commission’s decision was
affirmed. (d. at 8.) Plaintiff then filed a petition puraot to Article 78 of the N.Y. C.P.L.R. in
New York Supreme Court seekinguacate the NYCCHR'’s determinationd.j In an Opinion
and Order dated October 6, 2009, plaintiff's petitivas dismissed in its entirety on the grounds
that the petition was time-barred and that it wdaltlon the merits even if it were not time-barred.
(Id. at 9-12.)

In the interim, the U.S. Equal EmployntéOpportunity Commission (“EEOC”) closed the
file on plaintiff’'s EEOC chargef discrimination, adoptetthe NYCCHR’s determination, and
informed Alston of his right to sue inderal court. (Ex. D to Alito Decl.)

Plaintiff filed this complaint in April 2008(Compl.) As noted above, Judge Chin in 2009

dismissed all of plaintiff's claims except forshPADA and Title VII wrongful termination claims



against Microsoft CorporatiorSee Alston v. MicrosefiNo. 08 Civ. 3547, 2009 U.S. Dist. LEXIS
39662 (S.D.N.Y. April 27, 2009).
1. DISCUSSION

A. Summary Judgment Standard

Summary judgment is appropriate onlyhe evidence shows that there is no genuine
dispute of material fact and theoving party is entitled to judgmeas a matter of law. Fed. R.
Civ. P. 56(a)Celotex Corp. v. Catretd77 U.S. 317, 322 (1986)ain v. McGraw-Hil| No. 09
Civ. 6520, 2011 U.S. Dist. LEXIS 125067, at *8 (\DY. October 27, 2011). In determining
whether a genuine dispute of material fact extsis Court “is to resolve all ambiguities and draw
all permissible factual inferences in favortbé party against whom summary judgment is
sought.” Patterson v. Cnty. of Oneigd75 F.3d 206, 219 (2d Cir. 2004). Nonetheless, the party
opposing summary judgment “may not rely on mere conclusory allegations nor speculation, but
instead must offer some hard evidenceSupport of its factual assertion®.Amico v. City of
New York132 F.3d 145, 149 (2d Cir. 1998).

B. Plaintiff's Title VIl and ADA Claims

a. LegalFramework

Plaintiff's disability discrimhation and racial discriminatiafaims are analyzed using the
three-part framework set forth McDonnell Douglas Corp. v. GregAll U.S. 792 (1973).
See also Brown v. City of Syracu2612 U.S. App. LEXIS 5281, &1 (2d Cir. Mar. 13, 2012)
(applyingMcDonnell Douglagramework to Title VII claim)McBride v. BIC Consumer Prods.
Mfg. Co, 583 F.3d 92, 96 (2d Cir. 2009) (applying MeDonnell Douglagramework to ADA
claim). TheMcDonnell Douglagramework provides that, once apitiff makes out a prima facie

case of retaliation or discrimination, the burdeprafduction shifts to the fiendant to articulate a

10



legitimate, nondiscriminatory reastor the adverse employment actioMcDonnell Douglas411
U.S. at 802-03. If the defendant produces ewadesf such a reason, the plaintiff must point to
evidence that would allow a reasotefactfinder to conclude thte defendant’s reason is merely
a pretext for discrimination or retaliatiotd. at 804.

b. Plaintiff Cannot Establish that Microsoft's Reasons for
Terminating Him were Pretext for Discrimination

For the purposes of this motion, the Court as=githat Alston has established prima facie
cases for Title VIl and ADA discrimination, afidds that Microsoft has met its burden of
identifying a legitimate, nondiscriminatory readon Alston’s termination. Microsoft points to
ample evidence in the record damtrating that, after the insu@ncarrier denied Alston’s claim
for long-term disability benefits, ihade efforts to arrange for Adst to return to work. (Ex. A to
McDade Decl.; McDade Decl. § 5-6.) Microshés also set forth uantested evidence that
Alston did not respond to its letter, its phone call, or its multiplailsndespite being given a two-
week period in which to respond. (McDade Dé&cr.) Microsoft has therefore articulated a
legitimate, non-discriminatory reas for termination—job abandonment.

The burden thus shifts back to Alstordemonstrate that the stated reason for his
termination was merely a pretext fienlawful discriminatory intent. Plaintiff may “succeed in this
either directly by persuading the court thaliscriminatory reason more likely motivated the
employer or indirectly by showing that the goyer’s proffered explanation is unworthy of
credence."Tex. Dep't of Cmty. Affairs v. Burding50 U.S. 248, 256 (1981).

Plaintiff has failed to meet this burdeAlston’s purported evigihce of pretext is
insufficient to allow a reasonable factfinder to find fiam on this issue. As evidence of pretext,
Alston argues that the insu@ncarrier’s letter denying his lorigrm disability benefits was

without merit and could not have provided a cregliasis for Alston’s termination. (Pl.’s Mem.

11



of Law in Support of Pl.’s Mot for Summ. J.22.) However, this lettevas not the basis for
Alston’s termination—it merely iggered Microsoft's repeated and unavailing efforts to arrange
for Alston to return to work. The basis for Alstetermination was his flare to respond to those
efforts as well as his failure to return to wofEx. D to McDade Decl.)As Jim Cox, Microsoft's
Senior Human Resources Managempte Alston on April 15, “Despit&eresa [Ulus]'s efforts to
reach you, you have failed to contact Microsfteturn to work with a supporting medical
release. Therefore, per the letter and ematl &eyou, your employment is terminated effective
4/15/04.” (d.) The underlying merit of the insurance cars determination is irrelevant here
and, indeed, Alston has already diredhallenged that determinationSgeEx. BB to Alito Decl.)
It was not unreasonable for Microsoft to relytba insurance carrier’s denial of benefits in
making its personnel decisions. Nothing in theord suggests that Microsoft’s reliance on the
insurance carrier’'s decisiamas a pretext for racial aisability discrimination.

Plaintiff also contends that Rhosoft’s efforts to reach him dwnstrate pretext. He asserts
that Microsoft knew that he was living primarity Philadelphia, presumably implying that
Microsoft intentionally sent thApril 1, 2004 letter to the wrong adehs. (Pl.’s Mem. of Law in
Support of Pl.’s Mot for Summ. J. at 33-34.) ef&is no record evidea that suggests that
Microsoft believed that plaintiff's correct mailiragldress was in Philadelphia. To the contrary,
plaintiff used his New York address in his copesdence with Microsoft garding his short-term
and long-term disability benefitand as late as November 2003ha&l specificallyconfirmed to
Microsoft that the New York address was eotr (Exs. J, X, Y, Z to Alito Decl.)

Plaintiff also takes issue with the emails sent by Ulus on AprintBher phone call. He
claims that the April 13 email was unreasonddgleause it was an “ultimatum” which provided

“less than 24 hours turnaround time.” (Pl.’s MerhLaw in Support of Pl.’s Mot for Summ. J. at

12



37.) This argument is unavaii. Microsoft sent Alston the entsbecause he had already failed
to respond to the April 1 letter which requestéegtsponse by April 12. The emails—rather than
demonstrating pretext for discrimination—in falemonstrate additiohgood faith efforts by
Microsoft to contacAlston and arrange for his return to work.

Alston claims that the phone call from Ulustid not have been designed to prevent [his]
termination.” (Pl.’s Mem. of Law in Support &1.’s Mot for Summ. J. at 38.) The record
indicates that Ulus called Atst’'s home on April 14 and leftdetailed message with a woman
who answered the telephone. (Ex. C to McDadell) As with the emails discussed above, the
phone call—far from demonstrating pretextdicates the additional efforts undertaken by
Microsoft to contact plaintiff.

In sum, plaintiff has identified no evidencetime record that suppsrhis contention that
Microsoft’s stated reason for his terminatiorebjabandonment—was actually a pretext for racial
or disability discrimination.

C. Plaintiff's “Failure to Accommodate” Claim is Meritless

Plaintiff also contends thais termination constituted a failure to accommodate plaintiff's
alleged disability. (Pl.'s Mem. of Law in Support of BINMot for Summ. J. at 25-3%.)This
argument is without merit.

Discrimination in violation of the ADA includesjter alia, “not making reasonable
accommodations to the known physical or mentaitditions of an otherwise qualified individual

with a disability.” 42 U.S.C. 8 12112(b)(5)(A9ee also Brady v. Wal-Mart Stores, |rg31 F.3d

® Plaintiff also asserts that Microsoft failed to accommotateduring his return to work in September and October
of 2003. (Pl.’s Mem. of Law in Support of Pl.’s Mot for Summ. J. at 29-31.) In granting Microsoft's motion for
partial dismissal, Judge Chin dismissed all of plaintiff's claims relating to events occurrintpghie discharge as
untimely, and held that plaintiff could pursue only his dismatory discharge claims. (Ex. C to Alito Decl. at 15-
16.) Plaintiff cannot, therefore, rely on any pre-discharge issugfmort his “failure to accommodate” claim.

13



127, 134 (2d Cir. 2008). For the purposes of the ABAqualified individual’is “an individual
who, with or without reasonable accommodation, can perform the essential functions of the
employment position that such individual holdslesires.” 42 U.S.C. 8§ 12111(8). A plaintiff
makes out a prima facie case of disability dmeanation arising from a failure to accommodate by
showing each of the following: “(1) [P]laintiff i& person with a disability under the meaning of
the ADA,; (2) an employer covered by the statute hetice of his disabtly; (3) with reasonable
accommodation, plaintiff could perform the esseritiattions of the job at issue; and (4) the
employer has refused to make such accommodatidhisaves v. Finch Pruyn & Co., Inc457

F.3d 181, 184 (2d Cir. 2006yoting Rodal v. Anesthesia Group of Onondaga,,R€2 F.3d
113, 118 (2d Cir. 2004)). An employer can successfalipond to a primagtie claim if it shows
(1) that making a reasonable accommodation woaildse it hardship, and (2) that the hardship
would be undueMitchell v. Washingtonite Cent. Sch. Dist.190 F.3d 1, 6 (2d Cir. 1999).

Even assuming that plaintiff could make aytrima facie case, requiring Microsoft to
extend an indefinite leave of alee to plaintiff is an undue hardgh The U.S. Court of Appeals
for the Second Circuit has explained that wheeeglis no indication of when an employee will
return, an employer has no obliga to grant an employee “an indefinite leave of absence.”
Mitchell v. Washingtoville Cent. Sch. Dist190 F.3d 1, 9 (2d Cir. 1999it{ing Walton v. Mental
Health Ass'n168 F.3d 661, 671 (3d Cir. 1999)owak v. St. Rita High S¢ti42 F.3d 999, 1004
(7th Cir. 1998) (“The ADA does not require an employer to accommodate an employee who
suffers a prolonged illness by allowing himiadefinite leave of absence.”)). Walton v. Mental
Health Ass’nthe Third Circuit affirmed a district cduhat found that an employee’s request for
indefinite leave was an undue burden on thpleyer. 168 F.3d at 671. The plaintiff\Wialton

had been given 125 days of leave over four ygdums, an additional two months of leave prior to
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her termination.ld. The Third Circuit noted that “[ajiough unpaid leave supplementing regular
sick and personal days might, under othersfagpresent a reasdab@ accommodation, an
employer does not have to allow leave of this tigpthe extent that [the employer] had already
granted it to [the employee]. Blanket requirement that an ployer allow such leave is beyond
the scope of the ADA when the absent emplaregly will not be performing the essential
functions of her position.’ld.

Microsoft had already provided signifidsaccommodations for Alston. As plaintiff
himself concedes in his briefing, Microsoft maaumber of significant accommodations for him,
including five months of paid leave from Ajpto September 2003, agreeing to a 40-hour work
week for a one-month period in September to October 2003, agreeing to exempt him from
delivering high profile presentations for thatreaone-month period, andather six months of
leave from October 2003 to April 2004 (three week#/hich were paid). (Pl.’s Mem. of Law in
Support of Pl.’s Mot for Summ. J. at 25-26; Ex90J X to Alito Decl.) After Alston had been on
leave for eleven months out of the past yearrdbtioft reasonably andpeatedly attempted to
ascertain when Alston would return to work.s#n failed to respond tdl anquiries. Requiring
an employer to keep an employee on an exteretaak|lof absence with no indication of whether
or when the employee will return constitutesuadue hardship under the facts of this case.

Plaintiff also takes the position tha¢ should have been permitted to undertake
independent medical evaluationgdre being terminated. (Pl.’s Mem. of Law in Support of Pl.’s
Mot for Summ. J. at 27.) This argument is remscal. Microsoft’April 1, 2004 letter clearly
instructed plaintiff to advise Microsaifthe intended to submit to independent medical
evaluations. (Ex. A to McDade Decl.) Plafhtailed to respond in anyway. Microsoft is not

required to infer—from plaintiff's total silence—thatston had intentions to either return to work
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or to undertake the medical examinations. Microsoft gave plaintiff ample opportunity to arrange
for the medical examinations. Plaintiff’s failure to act is not a failure to accommodate on the part
of Microsoft.
III. CONCLUSION

Plaintiff has failed as a matter of law to demonstrate that he would be entitled to prevail on
his wrongful termination claims. ‘To the contrary, he has failed to present evidence of any genuine
dispute of material fact that could allow a reasonable factfinder to find in his favor. Accordingly,
this Court denies plaintiff’s motion for summary judgment and grants defendant’s motion for

summary judgment.

Dated: New York, New York
March 27, 2012 % /

SldneyH Stefn, U.S.D.J.
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