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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

JOFFRE M. MATTERA,

Plaintiff, 08 Civ. 04040 (RJH)
-against-
MEMORANDUM OPINION
JP MORGAN CHASE CORP. and AND ORDER
JOHN F. O'NEILL, JR., in his Official
and Individual Capaties Pursuant to
NYEL Section 290 et seq.,

Defendants.
Richard J. Holwell, District Judge:

Before the Court is defendants JPMorgan Chase Bank and John F. O’'Neill’'s
motion for summary judgmefi20] on plaintiff Joffre M. Matters claim that defendants
discriminated against him and terminatesl énployment based on his age, and also in
retaliation for complaining of defendants’ alledyediscriminatory actions, in violation of
the Age Discrimination in Empiment Act, 29 U.S.C. 88 62t seq (“ADEA”), Title
VIl of the Civil Rights Act of 1964, 42 U.S.C. §§ 2080seq (“Title VII"), * and the
New York State Human Rights Law, N.Y. Exec. Law 88 208eq (“NYHRL").

Plaintiff held various positions at JPMorg@hase and its predecessor entities (“JPMC”)
from 1985 through September of 2006 whemias fired. Plaintiff was sixty-one years
old at the time and was replaced by an erpeed forty-nine-yaaold man. Plaintiff

claims he was subjected to ongoing dispategatment eventuallyoncluding in his

! Plaintiff brings his retaliation claim under Title VII, 42S.C. § 2000e-3(a). Becsmiplaintiff is does not
claim to be in any class protected by Title VII (thbsing race, color, religiorsex, and national origin, 42
U.S.C. § 2000e-2(m)), but insteallieges age discrimination, the Court will proceed as if plaintiff had
brought his claim of retaliation under the ADEA, 29 U.S.C. § 623(d).
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termination because of his age, and thawas terminated in retaliation for complaining

of that discrimination. Defendants responal tblaintiff was firel due to performance
deficiencies. Defendants bring this motion for summary judgment on the grounds that
plaintiff can neither make out a prima fa@ase for discriminain or retaliation, nor

rebut as pretext defendants’ legitimate nondiscriminatory reasons for their actions. While
plaintiff has established a prima facie casdiscrimination, no reasonable jury could
conclude from the facts, viewed in thehlignost favorable to plaintiff, that age
discrimination was the “but-for” cause of plaintiff's termination. Therefore, defendants’
motion for summary judgment &sapplies to plaintiff’'sclaim of discrimination is
GRANTED. Moreover, because plaintift®@mplaints of discrimination were not

causally connected to his termination, defenslanbtion as it applies to plaintiff's claim

of retaliation is GRANTED.

I. FACTUAL SETTING
The following facts, documented by egitte and viewed in the light most

favorable to the plaintiff, & relevant to this opinion.

A. Background
JPMC hired Joffre M. Mattera (“Madta”), born November 23, 1944, for its
finance department in 1985. (Pl.’s 56.1 Statement {{ 1-2.) In 1986, plaintiff was
transferred to JMPC’s Customer Billing Sstst, and then to Financial Management in
1987 where his positions were Senior Financial Management and Second Vice President.

(Id. 11 3, 5.) Plaintiff remembers his perfoma evaluations durinthis period to have



been very good because of the sucoésise management billing systemd.( 6;

Mattera Dep. 37.) In 1993, plaintiff was ted@rred to Card Member Services, and from
1996 through July of 2004 held the positiorMate President, Senior Financial Analyst
in that department. (Pl.’s 56.1 Statem&ft7-8.) In late summer 2004, plaintiff was
hired in to JPMC’s Treasury Services Depeent, where he worked until his termination
on September 25, 2006ld( 1 9, 97.) His responsiltis included managing two staff
members; explaining forecasting, budgetiagg accounting processes and policies to
managers and other staff; and develo@mystem to track market expensds. { 26.)
Plaintiff's salary was $115,800 in 2004 and $119,700 in 20051( 19-20.) He
received a $15,000 bonus for 2004 and a $10,000 bonus for RDOW] 2-23.)

Plaintiff's original supervisor ifreasury Services, from late summer 2004
through March 2005 was Hong Pattersolal. { 10.) In April 2005 defendant John F.
O’Neill, Vice President, Plan Reporting Agat, and CFO of Financial Groups at JPMC,
became plaintiff’'s immediate manager and direct supervisbr{ 13, 15-16.) O’Neill
had the authority to fire employees, sad as he exercised that authority within
company policy.l@d. T 17; O'Neill Dep. 17-18.) Thalicy included collecting regular
feedback, using biannual performance evaluatio set and measure specific objectives,

and rating employees based on predeterth@waluation criteria (O’Neill Dep. 18.)

B. Acts of Disparate Treatment
Plaintiff claims that during the periodtaeeen O’Neill becoming his supervisor in
April 2005 and his termination in Septemi2906, O’Neill subjected plaintiff to ongoing

discriminatory treatment. For the mosttpaowever, plaintiff'sclaims involve being



“singled out for something” (but nohkwing exactly what)and being “treated
differently” by O’Neill in work and sociatettings. (Mattera Dep. at 55, 64.)

Plaintiff claims several themes of disparate treatment. Plaintiff claims he was not
allowed to converse with other employees were other employees allowed to converse
with him. (d. at 64.) He claims when people wadkby his desk they “would not even
acknowledge my presence,” and that he tkapt isolated from the group.’1d()

Plaintiff claims O’Neill spoke to him in a diffent tone of voice than he spoke to other
employees, did not engage him in office “¢bgt did not say “good morning” to him,

would not go to lunch with him, and thatghmade plaintiff feel “removed ... not feel

part of a team, not feel part of a groupld. @t 70.) He claims that other employees
engaged in social talk aboyats, but never included himld() He claims that this

isolation was because O’Neill wanted to harass and discriminate against him because of
his age in order to terminate him, an@ttd not see any other reason” why he would

have been so isolatedld(at 78, 85.) Plaintiff's “feetig [was JPMC] wanted a younger-
looking group in this bank.”Id. at 122.)

Plaintiff also points to more specificstances of disparate treatment. O’Neill
required plaintiff to meet one-aore with him every Monday.Id. at 71.) During these
meetings O’Neill took extensive notedd.J O’Neill met one-on-one with all employees
he supervised, but not with the safrequency as with plaintiff. 1q.; O’Neill Dep. at
27.) Plaintiff claims that when other employees left JPMC O’Neill would assign their
duties only to plaintiff instead of divwyg those duties up amontj the employees, and
that those duties were of adkal nature normally given less experienced employees.

(Mattera Dep. at 74.) No particulars areffexed, however, as to this allegedly disparate



treatment. Plaintiff also claims O’Neill prented plaintiff from explaining his alleged
performance failings (discussed below). Whpé&ntiff would try to offer explanations,
O’Neill would raise “his arm straight out, k& his hand open it up and put it into my
face.” (d. at 82.) Furthermore, plaintiff claintisat when he spoke in meetings, O’Neill
would “talk down to me like, wét a dumb way to do it.”Iq. at 86.) Plaintiff claims a
coworker told him he should just stop talfgiin meetings becauga]ll [O’Ne ill] will do

is put you down.” 1. at 87.F

C. Comments and Conduct Relating to Age

Plaintiff presents no evidence that anyanthin JPMC ever discussed or made
any comments relating to plaintiff's agdd.(at 65, 68.) Nor didrey supervisor or co-
worker ever engage in any softconduct regarding the fatttat plaintif was an older
person. Id. at 65.) Thus, plaintiff's evidenceatage discrimination was the reason for
his termination isin toto, a generalized claim of dispagdteatment, the fact that his
replacement was younger, his inabilitysee any reason other than age for his

termination, and his belief, supported by nalence documentary or otherwise, that

2 Plaintiff also offers generalized dimadmissible hearsay statements to the effect that former managers
expressed disbelief upon hearing of his terminatiahthat other employees were surprised at how O’Neill
treated him. (Mattera Dep. at 54, 72, 87.) However, though plaintiff offers numerous emails, depositions,
and reports as exhibits, there ig asingle piece of documentary esitte to support these assertions.
Although in ruling on a motion for summary judgment a court must “assess the evidence in the light most
favorable to the non-moving party, resolve all ambigsjténd draw all reasonabtderences in its favor,

... the non-moving party cannot rely on mere allegations, denials, conjectures, or conclusory statement
but must present affirmative and specific evidendeT.C. v. Medical Billers Network, In&543 F. Supp.

2d 283, 300-301 (S.D.N.Y. 2008) (internal quotatiomksamitted). “While a court must interpret all
evidence in favor of the [non-moving party], it need blindly accept [that party’s evidence] where that
[evidence] is largely unsubstantiated and is contradictory or incomplétem v. HSBC Bank US2009

WL 3096293, at *11 (S.D.N.Y. Sept. 28, 2009). drd, a court will not entertain inadmissible hearsay
unsubstantiated by any other evidence in ruling on a summary judgment nggigi. Sand & Co. v.

Airtemp Corp, 934 F.2d 450, 454-55 (2drCl1991). Because plaintiff heodfers nothing more than his
statement that former managers waugprised by his firing, i.e. offers no evidence that former managers
were in fact surprised, the Court declinesccept that statentegs undisputed fact.
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JPMC wanted a “younger-looking” bankSdeld. at 71, 78, 85, 122; Pl.’s 56.1 statement

19 101-102.)

D. Performance Evaluations

During this same period, O’Neill preparpthintiff’'s 2005 Performance Appraisal
(“2005 Report”), taking in to accountahwhole year; plaintiff's 2006 Midyear
Performance Appraisal (“2006 Report”); goldintiff's June 2006 Final Written Warning
(the “Warning”). (Def.’s 56.1 Statement §f12; Pl.’s 56.1 Statement 1 59.) All of
these reports highlight numerous perfamoe deficiencies, largely not refuted by
plaintiff.

The 2005 Report contained midyear and yezad “objectives,” short- and long-
term “development needs” and due dapesformance summary positives and negatives,
and general “manager comments.” (BlecheclDEx. G.) Plaintiff's “objectives” mostly
included specific technical goals, but atdected plaintiff to develop closer
relationships across Treasury Servicesyjole guidance to business managers, and
continue to gain a better undensding of the businessld() Plaintiff's short-term
development needs included coordinating dehbles better with biress managers, and
long term-needs included further technolagyl forecast systems skills trainindd.)
Performance positives included that plainttis a team player and got along well with
coworkers, was good at providing detailed gsa$, and was willing to help othersd.)
Negatives included not providing managentaiiber leadership, not making progress in
forecast accuracy, submitting inaccurate andnaly reports that had required revision

or intervention, and an inability tmordinate multiplectivities. (d.)



At year’s end, the positives no longeaitsd that plaintf provided detailed
analyses, but did state thaaintiff was “knowledgeablabout finance terms.”ld.)
Negatives included that pldiff neither provided any inght into nor developed new
methods for improving forecast accuracy, thlaintiff spent three extra months
completing a project after O’Neill was infoed it had been completed, that plaintiff
failed to process certain impontadata after being reminded numerous times, and that he
continued to have poor skills in organipat coordination, and technical mattersd.
Moreover, O’Neill noted that plaintiff's perforance had dropped in the past half year,
that he had been making careless mistakest took plaintiff over two months to
complete tasks O’Neill completed in two weeks, that plaintiff had failed to perform
simple and straightforward instructionsahmonths after they had been given, that
plaintiff failed to see certain risks, thagpitiff could not handle multiple assignments
without his performance suffering, that he haraet deadlines, that he was unable to
grasp new productivity tool¢hat he refused O’Neill'sssistance when it was offered,
and that O’Neill was forced to shift some of plaintiff's work to a coworker to ensure
plaintiff met his future deadlinesld(). O’Neill concluded thaplaintiff needed to make
significant improvements in effort, execution, aiticiency in the next year, and to re-
establish a “normal” workload; plaintiff’'s comments in the report included, “Thank [sic]
for your help and guidance.ld()

On June 26, 2006, plaintiff receivedrimal Written Warning, signed by both
O’Neill and Human Resources RepresentatiobiR Yudkoff. (Blecher Decl. Ex. H.)
The Warning informed plaintiff that Head failed to meet certain previously-

implemented objectives, including failure to make progress in forecast accuracy, failure



to improve understanding or the efficierafyreporting processes, failure to perform
certain specifically directed tasks, and failtog¢ake training classdébat would assist in
remedying these problemsd) The Warning concluded thalaintiff “has been unable

to accept his share of the departments [sic] Wwaxk” directed plaintiff to complete his
objectives and re-establish an acceptable lwackwithin 30 to 60 days, and informed
plaintiff that if improvement by that time wanot satisfactory then a recommendation for
termination would follow. Ifl.) The Warning’s “restriton period” ended on August 25,
2006. (d.) Plaintiff signed, acknowledged, andderstood the implications of the
Warning. (d.; Mattera Dep. at 100.)

Plaintiff's next performance appraisal, also prepared by O’Neill, was issued for
mid-year 2006, after plaintiff had received the Warning. (O’Neill Dep. 40.) Many of
plaintiff's objectives directed him towardse same goals as those in the 2005 Report,
with further orders to improve accuraagd understanding, and to provide better
guidance. (Blecher Decl. Ex. |.) Plaffig positives included, in full, a “team first
attitude,” working well with his gers, and a pleasant dispositiold.)( His negatives
included failures of progress in forecasturacy and understanding of reporting
processes, a failure to takdvantage of training classesd a subpar level of execution.
(Id.) The 2006 Report concludes, “Jeff wasgegi his final written warning on June 26th
with specific objectives to be reachedhin 30-60 days. Jeff is still working on

completing the objectives.”ld.)



E. Responses to Performance Evaluations and Complaints of Discrimination

Plaintiff's responses to the 2005 &2D6 Reports and to the Warning were
limited. Plaintiff testified that he did nehallenge the 2005 Report because he felt too
intimidated by O’Neill. (Mattera Dep. at 82After receiving the Warning in June 2006,
plaintiff did speak with Mike Moran, O’Neill’s direct supervisaid.(at 91; O'Neill Dep.
at 19.) Plaintiff informed Moran that pldifi could resolve the issues stated in the
Warning, and Moran directed plaintiff to dooent how he would resolve those issues.
(Mattera Dep. at 91.) Plaintiff also spokéh Treasury Services marketing group staff
in order to implement further forecastipgocesses, and obtain certain marketing
information, but those suggestioaisd requests were deniedd. @t 92-95; Blecher Decl.
Ex. J; Pl.’'s 56.1 Statement {1 60-81.)

Plaintiff also met with Yudkoff and eill concerning the Warning shortly after
receiving it. (Mattera Dep. at 100.) In timaeeting plaintiff argued that the allegations
of poor performance were “unfounded and contrivedd’ gt 101.) Yudkoff and O’Neill
directed plaintiff to respontb the Warning in writing. 1¢l. at 103.) At some point
during that meeting O’Neill left and @htiff was alone with Yudkoff. I¢l. at 101.)

While alone with Yudkoff, plaintiff stad that he thought his performance was
satisfactory and that “hedinot understand what he neédo do to get better.”

(Yudkoff Dep. at 18.) Plaintiff ab said “[he] really fel[t[he] was discriminated against
and didn’t state the reason.” @tlera Dep. at 101.) This walaintiff’s first mention, to

anyone, of any discrimination.

3 Again plaintiff offers generalized and inadmissiblatsay statements. Plaintiff claims members of the
marketing group staff told him that they were very pleased with his work, his performandes and t
accuracy of his projections. (Mattdbep. at 92; Pl.’s 56.1 Statemégh61.) For the same reasons stated
above seesupra note 2, the Court denks to accept that statement as undisputed fact.



On August 11, 2006, plaintiff wrote a diged report to Yudkoff, O’Neill, and
Moran responding to ghperformance deficiencies highitgd in the Warning. (Pl.’s
56.1 Statement § 63: Blecher Decl. Ex. J.)eféim plaintiff explamned that he had not
reached or was slow to reach the objectimeguestion because the marketing group was
uncooperative and declined to provide tbguested information and because it took
several inquiries to get certain other infatton. (Blecher Decl. Ex. J.) As to the
remainder of the Warning, plaintiff eithtiled to respond or responded in a manner not
addressing the Warning’s concefn®laintiff's response nowhere mentioned
discrimination of any kind. Seeld.)

After submitting the response, plaintiff had another meeting with O’Neill and
Yudkoff. (Pl.’s 56.1 Statement § 83.) The meeting focused on plaintiff's work
performance, although plaintiff did tell both O’Neill and Yudkoff he felt “discriminated
against.” (Mattera Dep. at 106-107.) N@ill and Yudkoff did not respond to that
allegation but instead focused on plaintifferformance issues. (Mattera Dep. at 108.)

Later in August plaintiff began relaing out to Merrill Winter, an employee
relations representative. Until late Septemhewever, plaintiff never spoke to Winter
and was only able to trade voicemails with hird. &t 118.) On September 22 plaintiff
wrote Winter an email stating that he wablike to discuss his feeling that O’Neill had

been discriminating against himld(at 119.J This was the first the plaintiff mentioned

* For example, the Warning statbat plaintiff had made little progss upgrading certain computer or

database skills, and that plaintiff had failed to undergaietraining to help in tit regard. (Blecher Decl.

Ex. H.) Plaintiff responded that he uses the skills every month and that as far as he knows he hasn't missed
a deadline for an assignment requiring him to useetbkils. (Blecher Decl. Ex. J.) However, whether

plaintiff's competency in the skills in questions neeitedroving and whether plaintiff used those skills at

work are different concepts.

® The email, in its entirety, reads: “Hi Merrillnfortunately we have been missing each other [sic]

telephone calls. | would like to meet with you today to discuss my issues with my manager. | feel that |
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discrimination to Winter. Finally, on Seghber 25 plaintiff spoke to Winter on the
telephone and complained of O'Neill’s discrimiogy treatment. (Pl.’'s 56.1 Statement
88.) Winter advised plairitithat he would “look intat.” (Mattera Dep. at 118.)
Sometime after plaintiff first attempteal call Winter, Winter informed Yudkoff
that plaintiff had contactedmi. (Yudkoff Dep. at 35; Wimr Dep. at 28Blecher Decl.
Ex. L.)° Yudkoff assumed that plaintiff had camted Winter to discuss the Warning and
provided Winter with plaintiff's perfanance evaluations. (Yudkoff Dep. at 35-36;
Winter Dep. at 28.) O’Neill testified that lagd not find out thaplaintiff had contacted

Winter until a week or two after plaifftwas terminated. (O’Neill Dep. at 95.)

F. Termination

Plaintiff was not fired when the Wang’s restriction period expired on August
25. (d. at 88.) O’Neill claims he wanted give plaintiff more time to meet the
Warning’s objectives. Id.) Plaintiff, however, claims he was not fired because JPMC
needed to retain him to complete aartassignments. (Mattera Dep. at 114.)

On September 19 O’Neill submitted his oféil recommendation that plaintiff be
terminated, citing plaintiff's failure to complete the objectives outlined in the Warning
and the 2006 Report. (Blecher Decl. ExX) K’Neill made the decision after receiving
negative performance feedback from the rating group staff and the head of Treasury

Services traning, and mixed reviews from sleaior vice president icharge of HR, and

my [sic] manager is discriminating and had taken a retaliatory attitude towards me. Please let me know
when you are available to discuss. Thanks. Jeff.” (Mushkin Decl. Ex. N.)

® The timing of this phone call is not clear and neitfiedkoff nor Winter's depsitions states specifically
when it was. Yudkoff says the conversation occurred “before Mr. Mattera was terminated.” (Yudkoff
Dep. at 35.) Winter does not rédahe date. (Winter Dep. at 28.)

11



after consulting with Yudkoff (O’Neill Dep. &6-97.) The final decision to terminate
plaintiff, however, was O’Neill’s alone.ld. at 98.)

On September 25, 2006, sometime et speaking with Winter on the
telephone and 11:53 a.m., plaintiff was cdlieto O’Neill's office and terminated by
O’Neill and Yudkoff. (Mattera Dep. at 11Bjecher Decl. Ex. L.) Plaintiff's position
was filled by Wade Chocheles, a forty-nine-year-old man. (O’Neill Dep. at 95-96;
Mushkin Decl. Ex. P.) As noted, plaintiff lb®ves he was terminatexhd replaced with
Chocheles because JPMC “wanted a youngekihg group in this bank.” (Mattera Dep.

at122.)

II. DISCUSSION

A. Summary Judgment Standard

Summary judgment is propérthe moving party shows &t “there is no genuine
issue as to any material faanid that the movant is entitled to judgment as a matter of
law.” Fed. R. Civ. P. 56(ckee Celotex Corp. v. Catrett77 U.S. 317, 322 (1986). “In
deciding whether there is a genuissue of material fact a8 an element essential to a
party's case, the court must examine the ecel@mthe light mosfavorable to the party
opposing the motion, and resolve ambiguities @maav reasonable inferences against the
moving party.”Abramson v. PatakR78 F.3d 93, 101 (2d Ci2002) (internal quotation
marks omitted)see also Anderson v. Liberty Lobby, JaZ7 U.S. 242, 255 (1986). The
moving party must demonstrateat no genuine issue exists to any material fact.
Celotex477 U.S. at 323-25. As to an issarewhich the non-mowg party bears the

burden of proof, “the burden on the movingtpanay be discharged by ‘showing’—that

12



IS, pointing out to the distridourt—that there is an abvs® of evidence to support the
nonmoving party’s case.ld. at 325 (rejecting a constructioh Rule 56(c) that would
require the party moving for summary judgment to produce evidence affirmatively
establishing the absence of angme issue of material faaiith respect to an issue on
which the nonmoving party besathe burden of proof).

If the moving party makes such a shiogy the “non-movant may defeat summary
judgment only by producing specific facts shiogvthat there is genuine issue of
material fact for trial.” Samuels v. Mockry’7 F.3d 34, 36 (2d Cir. 199@}elotex 477
U.S. at 322-23. In seeking to show that ther@ genuine issue of material fact for trial,
the non-moving party cannot rely on mere altexes, denials, conjectures or conclusory
statements, but must present affirmative sypecific evidence showing that there is a
genuine issue for trialSee Andersqrt77 U.S. at 256-57%Gross v. Nat'| Broad. Cp232
F. Supp. 2d 58, 67 (S.D.N.Y. 2002). Affidavsisbmitted to defeat summary judgment
must be admissible themselves or must&iontévidence that will be presented in an
admissible form at trial SeeH. Sand & Co. v. Airtemp Cor®34 F.2d 450, 454-55 (2d
Cir. 1991) (stating that “hears#gstimony that would not be anissible if testified to at
the trial may not properly be set forth in [a Rule 56] affidavitijginal quotation marks
and citation omitted).

The Second Circuit has “repeatedly exgsexd the need for caution about granting
summary judgment to an employer in a disgnation case,” especially “where . . . the
merits turn on a dispute as to the employer’s inteHblcomb v. lona Collegeé?21 F.3d
130, 137 (2d Cir. 2008). “Even in the discnration context, howevea plaintiff must

provide more than conclusory allegations to resist a motion for summary judgrtent.”

13



Indeed, “[i]t is now beyond cavil that summauglgment may be appropriate even in the
fact-intensive context of discrimination casesbdu-Brisson v. Delta Air Lines, Inc.

239 F.3d 456, 466 (2d Cir. 2001).

B. Age Discrimination

The ADEA provides in relevamart that “[i]t shall beunlawful for an employer
to. . . discharge any individual or to othé&serdiscriminate against any individual with
respect to his compensation, terms, conditiongyivileges of employment, because of
such individual’'s age.” 29 U.S.C. § 623(a)(1).

Discriminations claims under the ADEse analyzed using the burden-shifting
framework ofMcDonnell Douglas Corp. v. Greedll U.S. 792 (1973)SeeGorzynski
v. Jetblue Airways Corp596 F.3d 93, 106 (2d Cir. 2010)See als®'Cunha v.
Genovese/Eckerd Corporatioh79 F.3d 193, 194 (2d Cir. 2007) (using iheDonnell
Douglasframework in an ADEA caseJ,omassi v. Insignia Financial Group, 1né.78
F.3d 111, 114 (2d Cir. 2007) (same). UnilleDonnell Douglasplaintiff must first
establish a prima facie case of discriminati®aintiff may do sdy showing, “(1) that
she was within the protected age grouptia) she was qualified for the position, (3)
that she experienced adverse employmenbmactind (4) that sudction occurred under
circumstances giving rise to an indace of employment discriminationGorzynski
596 F.3d at 107. Though not “onerous, . . . this burden imomisequential.”"Williams
v. R.H. Donnelley, Corp368 F.3d 123, 127 (2d Cir. 2004)t@rnal citations omitted).

If the plaintiff establishes a prima facieseadefendant bears tharden to “articulate

" Age discrimination claims broughhder NYHRL are evaluated undeetsame standards that govern the
ADEA. Leibowitz v. Cornell University684 F.3d 487, 498 n.1 (2d Cir. 2008du-Brisson239 F.3d at
466.
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some legitimate, nondiscriminatory reason for the [adverse dat]fowitz 584 F.3d at
499 (internal quotation marks omitted). Defemtt&burden is “one of production, not
persuasion.”Reeves v. Sanderson Plumbing Prpo820 U.S. 133, 142 (2000). Should
defendant satisfy that requirement, the bumstgfis to plaintiff, in opposing a motion for
summary judgment, to demonstrate thaeasonable jury could find, “by a
preponderance of the evidence, that age wa%tit-for’ cause othe challenged adverse
employment action."Gorzynski 596 F.3d at 106 (internal quotation marks omitted);
Holowecki v. Federal Express Cor2010 WL 2573864, at *1 (2d Cir. June 24, 2010)
(“In order to satisfy their baken at the final stage [of thdcDonnell Douglasanalysis],
plaintiffs must offer evidence that agectimination was the ‘but-for’ cause of the

challenged actions.®.

1. Prima Facie Case

To make his prima facie case of age dimanation plaintiff must show that (1) he
was in the protected group, (2) he was digalifor his position, (3) he suffered an
adverse employment action, and (4) the adversployment action’s circumstances give

rise to an inference of discriminatioorzynski 596 F.3d at 107. Defendants here do

8 The Supreme Court retty clarified the standard f@revailing on an ADEA claim iGross v. FBL
Financial Servicesb57 U.S. |, 129 S. Ct. 2343 (2009). Pridgstossthe final question in the
analysis, after defendant had artateld a legitimate nondiscriminataason, was “whether the evidence
in plaintiff's favor, when viewed in the light mdaworable to the plaintiff, is sufficient to sustain a
reasonable finding that her dismissal was motivated at least in part by age discrimiretimssi478
F.3d at 114.Grossmodified the burden by holding that “[plaintiff must prove bya preponderance of the
evidence (which may be direct or circumstantiayt thige was the ‘but-focause of the challenged
employer decision."Gross 129 S.Ct. at 2351. The Second Circuit has clarified that the basic burden-
shifting framework oMcDonnell Douglagemains intact despitérosss modification. Gorzynski 596

F.3d at 106 (“[W]e remain bound by, and indeed 8o reason to jettison, the burden-shifting framework
for ADEA cases that has been consistently employed in our Circu@rgssincreases plaintiff's burden at
the third stage of thieicDonnell Douglasanalysis to “raise[] sufficiergvidence upon whita reasonable
jury could conclude by a preponderance of the evidence that her age was a ‘but for’ cause ohfdfenda
decision to fire her.”ld. at 107.
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not contest that plaintiff eets the first and third elements (the ADEA protects people
over forty years old, 29 U.S.C.&81(a), and plaintiff was sixtone year old when fired;
and termination is an obvious form of adverse employment acBeae.g, Gorzynski
596 F.3d at 10Mrisinko v. New York City Dep’'t of Edu&69 Fed. Appx. 232, 235 (2d
Cir. 2010)). Defendants do contest, howetleat plaintiff was qualified for his position

and that his firing gavase to an inferete of discrimination.

a. Qualified for the Position

Defendants claim plaintiff cannot establithat he was qualified for his position
in JMPC'’s Treasury Services because lgendit meet JMPC'’s criteria for the job.
(Def.’s Mem. at 7.) Defendants claim thgualified,” for the purposes of ADEA claims,
requires that plaintiff prove he “met tdefendant’s criteria for the positionWilliams,
368 F.3d at 127. In other words, plaintiff stshow he satisfied JIMPC’s “honestly-held
expectations."Thornley v. Penton Pub., Ind.04 F.3d 26, 30 (2d Cir. 1997\Villiams,
however, presents a situation differéoim plaintiff's in this case. IWwilliams plaintiff
conceded that she did not have the wotkegience defendant expressly required for the
job in question. 368 F.3d at 125, 127.other words plaintiff, as a matter of
indisputable fact, did not medéfendant’s expressly-statedteria. In the case at bar
what defendants ask the courutaderstand as “criteria” is amtirely different concept.
Whereas i'Williamsthere were set requirements to obtainew job, in this case plaintiff
had worked in his job for two yearkhough he had received poor performance

evaluations during that period.
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The Court declines to adogefendant’s application dfie qualification prong.
The standard more often employed by the 8ddircuit, and indeed the standard much
more easily applied to theithrecord on this motion for summary judgment is whether
plaintiff possessed the “basskills necessary for penfmance of [the] job.”Slattery v.
Swiss Reinsurance America Cqorp48 F.3d 87, 92 (2d Ci2001) (internal quotation
marks omitted). See algtuiz v. County of Rocklan809 F.3d 486, 492 (2d Cir. 2010)
(“the inquiry should focus on the plaintéfcompetence and whether he possesses the
basic skills necessary” (internal quotation marks omitté&gMarco v. Stony Brook
Clinical Practice Management PlaB48 Fed. Appx. 651, 653 (2d Cir. 2009) (finding
summary judgment inappropriate when thareonight find that intiff possessed the
“basic skills necessary”)ln other words, plaintiffourden is not to show good
performance or even average performance, but merely to show he “had the basic
gualifications to fulfill his position.”Alam v. HSBC Bank US2009 WL 3096293, at *8
(S.D.N.Y. Sept. 28, 2009). Indwét is “error to find that @intiff has not established his
prima faciecase merely because employer was disf$edi with plaintiff's performance.”
Chukwurah v. Stop & Shop Supermarket Co., L3%2 Fed. Appx. 492, 494-95 (2d Cir.
2009). When the adverse action in questidhastermination of a current employee with
several years of experience, the qualificatequirement is “not difficult” to meet.
Slattery 248 F.3d at 92 (an employee of seven years need only show “minimal
gualification” for the job). Plaintiff has met this minimal burden and satisfied this

element of his prima facie case.
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b. Inference of Discrimination

Defendants claim plaintiff cannot prove tld termination raises an inference of
discrimination because he proffers no evitkenf outwardly discriminatory conduct and
admits that no one made any comment®ok any action towards i relating to age or
suggesting age bias. (Def.’s Mem. af 8ut where “an employer has acted with
discriminatory intent, direct evidence of that intent will only rarely be available . . .
affidavits and depositions must be caref@ityutinized for circumstantial proof which, if
believed, would show discriminationHolcomb 521 F.3d at 137. Indeed, it is precisely
because courts are not provided direct amthreevidence of discrimination that the law
calls for a finding of an “inference.”

The Second Circuit has continuously heddt an inference of discrimination
arises, for purposes of ADEA defendargsimmary judgment motions, when an older
gualified employee is replaced by someone youn§ege.g, D’Cunha 479 F.3d at 195
(an age difference of eight years essn inference of discriminatioi@przynski 596
F.3d at 107Francis v. ElImsford Sch. Dis63 Fed. Appx. 175, 177 (2d Cir. 2008);

Woodman411 F.3d at 74’ Because Chocheles was 12 years younger than plaintiff

° Defendants also claim an inference of discrimorafails when, as in the case at bar, the allegedly
discriminatory actors and the beneficiary of the advacsare within the protectadass. (Def.’s Mem. at

8.) The Supreme Court and the Second Circuit have both unequivocally stated, however, tinat the no
plaintiff actors’ ages in an ADEA case is not detetiire; the question is whether the plaintiff suffered an
adverse employment adtécause of his age O’'Conner v. Consolidated Coin Caterers Corpl7 U.S.

308, 312 (1996)See als®’'Cunha 479 F.3d at 195N/oodman411 F.3d at 78. Thus the Court rejects
this argument.

9Woodmaradds the extra requirement that defendant know of the age discrepancy in questiom when a
inference of discrimination is based solely on pléibiing terminated and replaced by a younger worker.
411 F.3d at 79. Considering that defendants’ New Hire Form contains a “date of birth” field, atitsast in
1990 version, it seems highly unlikely that defendardald not know plaintiff's age [defendants did know
Chocheles’ age because the New Hired Form produced is from Chocheles’ hiring in 1990].ifMushk
Decl. Ex. P.) In any event, defendants do not cladirto know plaintiff's age in their opposition papers.
For the purposes of this motion, therefore, the Court takes this point as admitted.
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when plaintiff was fired and replaced by Chdelse plaintiff has sufficiently raised an

inference of discrimination.

2. Legitimate Nondiscriminatory Reason

Having satisfied his burden of profferisgfficient evidence to establish a prima
facie case, the burden shifts to defendemtticulate a legitimate nondiscriminatory
reason for plaintiff's terminationGorzynski 596 F.3d at 106. Defendants here claim
plaintiff was terminated for his “failure to pnove his performance.” (Def.’s Mem. at 9.)
In support of that claim are the extresnelell documented performance shortcomings
highlighted in the 2005 and 2006 Reports amdWarning, along with O’Neill’s claim of
receiving negative feedback&garding plaintiff from several other employe&gesupra
88 I.D, F. Not only was O’Neill, platiff's supervisor, obviously and expressly
dissatisfied with plaintiff's performance, bplaintiff was also informed by the Warning,
and understood, that his future employnagpended on his meeting specific objectives
and improving his performance geneyalln writing his Recommendation for
Termination, O’Neill stated as grounds pliiis failure to complete the Warning’s
objectives (which included improving perforntanis various areas)Blecher Decl. Ex.
K.) Clearly such performance shortcomings would constitute a legitimate
nondiscriminatory reason for plaintiff's terminatioBeeSlattery 248 F.3d at 93;
Gorzynski 596 F.3d at 107. Thus defendants have satisfied their burden of articulation.

Plaintiff claims that defendants have not met their burden because “[p]laintiff
received numerous promotions, salary inaeeafand] annual bonuses ... [and] [a]s such,

there exist genuine issuesmaterial fact as tfd]efendants’ legitimate
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nondiscriminatory reason.” (Pl.’s Opp. at 9.) Plaintiff’'s argument, however,
misunderstands the law. Defendants’daur at this stage is not to prove

nondiscrimination. Instead, defendamtust “introduce evidence whidiaken as trug

would permitthe conclusion that there was a nondiscriminatory reason for the adverse
action.” St. Mary’s Honor Center v. Hick§09 U.S. 502, 509 (1993) (emphasis in

original). Whether plaintiff can produce evidence casting doubt on defendants’ proffered
reasons, and what the character of that ecelés) is taken in to account only at the next
stage of the analysis, namely whettefendants’ reason is mere pretext for

discrimination. Gorzynski 596 F.3d at 107.

3. Pretext

Because defendants have articulatésb@imate, nondiscriminatory reason for
plaintiff's termination, plaintiff can noolnger rest on his prima facie case and must
instead “raise[] sufficient evidence from iwh a reasonable jury could conclude by a
preponderance of the evidence that [hig ags a ‘but for’ cause of [defendants’]
decision to fire [him].” Gorzynskj 596 F.3d at 10%&ee als@ullivan v. Brodsky2010
WL 2202977, at *1 (2d Cir. June 02, 2010) (“Beeding to the final step of the analysis,
plaintiff must adduce sufficient evidence ttoe a rational fact findeto conclude that
age was the ‘but-for’ cause thfe challenged adverse employment action and not just a
contributing or motivating factor”) (internal quotation marks omittéthioweckj 2010
WL 2573864, at *1 (“In order teatisfy their burden at thenfal stage, plaintiffs must

offer evidence that age discrimination was the ‘but-for’ cause of the challenged actions”);
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Alam 2009 WL 3096293, at *8 (“under the ADEAgtkdiscrimination must have been a
‘but-for’ cause of the empler’s decision”) (internajuotation marks omitted).

Plaintiff proffers three argumentghy he was terminated due to age
discrimination: First, that he sufferedveeal instances of disparate treatment; second,
that defendants’ poor performance revsemere unwarranted considering his good
performance in the past; and third, thatreiglacement was younger. The evidence in
the record, however, is insufficient to creat&iable issue as to whether defendants’
legitimate nondiscriminatory reasons weretextual. Plaintiff's list of highly
generalized disparate treatment instancegtandonclusory allegations drawn therefrom
do not suffice to show discrimination. Disagreements regarding poor performance
evaluations and claims of prior good perfonoa do not, as a matter of law or logic,
mean that present poor performance resiggre unfounded. And the mere fact that
plaintiff's replacement was younger, thougioagh to establish the inference of
discrimination prong of plaintiff's primaatie case, cannot standing alone establish

pretext.

a. Disparate Treatment

Plaintiff's claimed instances of disparateatment constitute a list of allegations
that just as soon support defentireasons as undercueth. Plaintiff states that
defendants (1) told plaintiff he could not have conversaiiotise office while allowing
other employees (who were apparently youngedptso; (2) told other employees to not
have conversations with plaifiti(3) isolated plaintiff from other employees; (4) spoke in

a condescending tone of voice to plaintiffy (équired plaintiff to attend weekly one-on-

21



one meetings for a longer period than otr@ployees; (6) maintag@a a regular log of
plaintiff’'s work but not of other employeework; (7) gave plaintiff clerical duties but
did not give other employees such duties;cf@)cized plaintiff at staff meetings; and (9)
allegedly silenced plaintiff by putting améin his face. (Pl.’s Opp. at 10.)

These largely conclusory allegaticare insufficient to prove pretexSee
Valentine v. Standard & Poor’$0 F. Supp. 2d, 262, 284 (S.D.N.Y. 1994j'd, 205
F.3d 1327 (2d Cir. 2000). Just because otregged differently around the office, is
granted different bonuses, or is terminatedevbthers are retagd does not, without
more, demonstrate discriminatioBee Ferrand v. Credit Lyonnai2003 WL 22251313,
at *8 (S.D.N.Y. Sept. 30, 2003)ff'd, 110 Fed. Appx. 160 (2d Cir. 2004). Absent some
evidence that other employees “similarly siathin all material respects” were treated
differently, the mere fact that one empdeysuffered some non-facially-discriminatory
disparate treatment cannot prove pretédt, see alsdricks v. Conde N&e Publications,
Inc., 6 Fed. Appx. 74, 78 (2d Cir. 2001) (plafhfrican-American woman’s claims that
Caucasian employees were not required to kieeiplogs in as detailed a format as she,
and that she was subject to verbal attadhie other employees were not, were not
enough to counter defendants’ legitimaondiscriminatory reason regarding
performance absent evidence that those eyagls did not have plaintiff's documented
performance issuesyklar v. New York Life Ins. C&4 Fed. Appx. 403, 405 (2d Cir.
2002) (“[having] not provided any evidence lingi[plaintiff's supervisor’s alleged lies
about and assaults on him] to age discrimination . . . these alleged incidents are
insufficient to survive a motion for sumnygudgment”). Plairiff here provides no

evidence that any other employees who wersistently cited foongoing issues of poor
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performance did not suffer the same treatnasrthat directed towards him. Plaintiff
believed that he faced the listed instancedisgarate treatment in order to force him out
and bring in a “younger-lookingroup.” (Mattera Dep. dt22.) But that a “younger-
looking group” would be created by hiriagnew employee one year from fifty is
guestionable. (See Mushkin Decl. Ex. P.)

More importantly, however, plaintiff's “feelings” and “beliefs” are no substitute
for persuasive evidence that identifebvalid comparators were treated in a
meaningfully different mannet* SeeHolowecki v. Federal Exp. Cor44 F. Supp. 2d
338, 353 (S.D.N.Y. 2009gff'd, 2010 WL 2573864 (2d Cirude 24, 2010) (“[Plaintiff]
does identify a handful of younger couriers vitemained employed’ at his station after
his termination, but fails to demonstrate hamy of these individuals were treated
differently under circumstancesmilar to his. Becaudglaintiff] has offered nothing
more than conclusory allegations in supporigfage discrimination claim . . . his claim
must be dismissed”)yerson v. Verizon Communicatiqr&)09 WL 3334796, at *5
(S.D.N.Y. Oct. 13, 2009) (pldiifif's “own conclusory stagments are the only other
evidence he provides to show that Verizqorsffered reasons were merely a pretext for
discrimination. As a matter of law, such stagens are insufficient to establish pretext”);
Meiri v. Dacon 759 F.2d 989, 998 (2d Cir. 1985) (plaintiff may not establish even an
inference of discrimination by offeridgurely conclusory allegations of

discrimination”). Indeed, obnoxious bossed difficult times at work do not, as a

1 plaintiff provides no evidence eparing his overall circumstancesthmse of any other employee, and

the Court cannot divine facts not in the recoB@eSioson v. Knights of Columhu803 F.3d 458, 460 (2d

Cir. 2002) (“Perhaps counsel for Appellant intends that we form an argument for him, by looking into the
record to document the ‘facts’ posited in histstaent of the case,” and then examining various
combinations of these facts in the light of the lega&ltidioes he later mentions. But that is simply not our
job, at least in a counseled case”).
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matter of law, constitute employment disemation; “[w]hile plaintiff's tenure at

[JMPC] was unpleasant, [he]$arovided no evidence tenditgshow that [his age],
rather than [his] incompetence, was the cause of [his] dismid3ahps v. Human
Resources Admin. of City of New Y,c2R01 WL 1360235, at *8 (S.D.N.Y. November 5,
2001).

Finally, plaintiff's claim here comes nowmeenear the documented disciplining of
older employees for rightful conduct, ihallowing younger employees off the hook for
wrongful conduct that the Second Circuit fiasnd sufficient to “raise[] a question for
the jury.” Gorzynski596 F.3d at 98-99, 108-1¢9.Accepting all of plaintiff's
generalized allegations as true, thes®d neither undermine the credibility of
defendants’ reasons nor tend to prove thatdeggimination playedray part in O’Neill's
decision to terminate him, much less was the but-for caBgmie v. Town of Cromwell
Bd. Of Educ.243 F.3d 93, 103 (2d Cir. 2001). Pldirgifacts are entirely consistent
with defendants’ legitimate nondiscriminataeasons. The 2005 and 2006 Reports and
the Warning indicate that as of the str2005 plaintiff's perbrmance significantly
deteriorated and that plaiff was unable to correct hjgerformance shortcomings.
O’Neill responded by putting plaintiff under clospervision and simplifying his tasks.

Nothing other than plaintiff's belief ¢t JPMC wanted a “younger-looking” group,

12 |ncluding allowing younger airport gate workersiaachnicians to consistently violate the smoking
policy, sleep through arrivals of airplanes, takeetimff without reporting it, negligently open vibrating
luggage, fraudulently alter postal service sheets, negligently destroy airport equipment, and last but
certainly not least steal currency fronspangers, all without being discipline@orzynski 596 F.3d at 98-

99. Plaintiff, on the other hand, was disciplined and eventually fired for suggesting, legauallglstrong
manner to an allegedly weak-willed supervisor, th&mdant airline, her employer, repair broken fire
extinguishers in anticipation of a known Federal Aviation Administration safety inspetdicat 99-100.
Plaintiff claims in the base at bar.g.that he was not included in office banter regarding sports while other
employees were, pale in comparison.
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Mattera Dep. at 122, suggests that O’Neill was motivated by an unlawful anBeas.

Slattery 248 F.3d at 94.

b. Poor Performance Reviews

Plaintiff's claim that his poor perforance reviews were unfounded is equally
unavailing. As a preliminary matter, “@mployee’s disagreement with her employer’s
evaluation of her performance is insufficient to establish discriminatory intBntks 6
Fed. Appx. at 78see also/alentine 50 F. Supp. 2d at 284 (“In any event, plaintiff's
subjective disagreement with his reviews @ a viable basi®r a discrimination
claim”); lverson 2009 WL 3334796, at *5 (“Merely siagreeing with a supervisor’s
assessment of work performance, however,gsffitient to raise a triable issue of fact
regarding pretext”) (internal quotation maditted). More importantly, an employee’s
claim of evaluation fabricain fails when, as in the case at bar, the employee “signed
most of the reviews that document his parfance as being substandia.. [and] fail[ed]
to identify any evidence that refutes defendadharacterization dfis performance.”
Chukwurah 354 Fed. Appx. at 495.

Plaintiff's undocumented claim thhe had received good performance
evaluations in the past, Pl.’s 56.1 Statenfeét does not come close to the concrete
evidence necessary to give rise t@asonable inference that poor performance
evaluations were suspe8&eeValenting 50 F. Supp. 2d at 284 (“[P]laintiff claims that his
harsh evaluations were incortsist with his alleged proficieey in rating stocks and his
early success at S & P in the mid-1980s; . . . [his reviews,] however, dealt with his

sloppiness, lateness, inattentiveness, tdakeativity, poor writing, weak analysis,
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impressions created outside the departmedtralationships witlothers, not his stock
recommendations”). Whereas plaintiff's claimMalentinepitted specifically indentified
good performance against several itemsrifmunting to poor performance reviews,
plaintiff here pits merely hislaimto have received good reviswn the past against very
specific and very well-documented parhance failings in the preserfeesupra 88

I.LA, D (listing several ways that plaiffts performance was defient and noting that
plaintiff's bonus fell from $15,000 for 2004 to $10,000 for 2005).

Even if credited, plaintiff's claim gbrior favorable performance does not,
without more, prove his subsequent po®riews were unwarranted. Indeed,
“[d]emonstration of past positive performancenisufficient to raise a genuine issue of
disputed fact with respect to pretextyverson 2009 WL 3334796, at *5 (internal
guotation marks omitted). Plaintiff may have been promoted and received raises,
bonuses, and positive reviews in the pastt fBuorable performance in the positions
plaintiff held before moving to Treasury SEm®s is not inconsistent with the two poor
performance reviews he receiveteaimoving to Treasury Service&odfrey v. Ethan
Allen, Inc, 113 F.3d 1229, 1997 WL 279933, at *2 Qid. 1997) (unpublished table
decision). Evempost-terminatiorrecognition of certain aspects of an employee’s
performance does not, by itself, cast daubtan employer’s decision to terminate an
employee because his overall performance was deficBgdgEmanuel v. Oliver,
Wyman, & Cq.85 F. Supp. 2d 321, 331-32 (S.D.N2000). In sum, plaintiff's
generalized contention that his undocumepteor good performance is insufficient to

raise a triable issue of pretext.
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c. Replaced by a Younger Worker

Absent evidence of actual disparate treatment motivated by age discrimination, or
non-subjective evidence that the poor perfaragaevaluations were contrived, plaintiff’'s
sole remaining fact in support of discrimation, namely that he was replaced by a
younger worker, cannot defeat atioa for summary judgmentiNorton v. Sam’s Club
145 F.3d 114, 119 (2d Cir. 1998) (“[A] jury cannoter discrimination from thin air.
And thin air is all the plaintiff has produced in the case before us. Norton proved (1) that
he was over forty years old when he wasdj (2) that the person who fired him was
under forty years of age; a8l that one other persorha was fired around the same
time as Norton was also over forty. ... [this]simply not enough to support [a] jury’s
conclusion that he was fired because of his’agédeed, that plaintiff “was replaced by
a younger employee ... does not suffice to pritnat the adverse employment action here
was motivated by age discrimination.ldiatiff] cannot defeasummary judgment
merely by showing that he was repladsda younger employee]. Typically, younger
workers will replace older onethis is an unremarkable @homenon that does not . . .
prove discrimination.”Feldman v. Looms, Div. of Levcor Intern., Int98 F.3d 233,
1999 WL 973518, at *2 (2d. Cir 1999) (unpubliditable decision) (internal quotation
marks and citations omitted).

Having reviewed the record as a whahes Court concludes that no reasonable
jury could find age discrimination to be lut-for” cause of plaintiff's termination.

Defendants’ motion for summary judgment oaiptiff's discriminaton claim is granted.
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C. Retaliation

The ADEA provides in relevamgart that “[i]t shall beunlawful for an employer
to discriminate against any bfs employees . . . becauselsundividual . . . has opposed
any practice made unlawful by theection.” 29 U.S.C. § 623(d).

Retaliation claims under the ADEA aaso analyzed using the McDonnell
Douglas burden-shifting frameworksorzynskj 596 F.3d at 110. To establish his prima
facie case plaintiff must shotliat (1) he participated protected activity known to
defendant, (2) he suffered an adverse egmknt action, and (3) a “causal connection
[exists] between [plaintiff's] engagemeantthe protected activity and the adverse
employment action.”ld.; Terry v. Ashcroft336 F.3d 128, 141 (2d Cir. 2003)attery
248 F.3d at 94. Once established, the burden sbittsfendant to articulate a legitimate,
nondiscriminatory reason for the terminatiqtute v. Hamilton Sundstrand Coyg20
F.3d 166, 173 (2d Cir. 2005). The burden thenftsiback to the plaintiff to demonstrate

pretext.” Slattery 248 F.3d at 95°

13 The Supreme Court iBrossdid not directly address whether “Hit” causation is required for ADEA
retaliation claims.Seel29 S. Ct. at 2350-51. Neither has $ezond Circuit; after requiring “but-for”
causation for discrimination claims that court said, “[t]he analysis for the remainder of tea-stifling
test for the retaliation claims is similar to that of [discrimination claim&§drzynski 596 F.3d at 111.

In Gross Justice Thomas found that, as a matter of textual analysis, § 623(a)(1)’s “because of”
requires plaintiff to “prove that age was the ‘but-for’ cause of the employer’s adverse decision.” 129 S. Ct.
at 2350. Also, since Congress amended both Title VII and the ADEA in 1991 and left the “because of”
language in 8 623(a)(1) unchanged, yet changed Title VII's antidiscrimination language to require only that
age be a motivating factor, no similar lessening otthesal standard could be read in to the ADEA.at
2349. Congress likewise did not amend the ADEA'’s antiretaliation provision, 8)628(ch employs the
same causal phraseology as § 623(a)(1). If the “becduses 623(a)(1) reques “but-for” causation in
that subsection, then it seems likely that the sinaitdiretaliation language, “It shall be unlawful for an
employer to discriminate against any of his employeedecause such individual . . . has opposed any
practice made unlawful by this section,” 29 U.S.C. § 623(d), requires “but-for” causati®®23(d)
claims. See5 Hon. Leonard B. Sand, et &dlpdern Federal Jury Instructions-CiMihstr. 88-28 cmt.

(2009) (“While the Court has not directly extended [Bressholding that ADEA discrimination claims
require proof of ‘but-for’ causation] to retaliation cte, its reasoning applies with equal force, in which
case the plaintiff would have to show that the desire to retaliate was the but-for cause of thatiefenda
adverse action”) (internal citation omitted).

Courts have come down on both sides on the isSoepareRasic v. City of Northlake2009 WL
3150428, at *17 (N.D. Ill. Sept. 25, 2009) (stating tBadssrequires “but-for” causation for ADEA
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1. Prima Facie Case
Defendants contest two elements of mtiéfis prima facie case: that plaintiff
undertook known protected activiand that a causal conniect existed between that

activity and his terminadn. (Def.’s Mem. at 10.)

a. Protected Activity

Whether plaintiff's conduct was @iected activity under the ADEA requires
satisfaction of three essential elements. tHnigintiff must complain, in some form,
about allegedly discriminatory practiceSege.g, Gorzynski 596 F.3d at 111 (plaintiff
complaining to supervisors about dispatag@atment specificallpetween older and
younger employeesPatane v. Clark508 F.3d 106, 115 (2d Cir. 2007) (complaining of
supervisor’'s sexually harassing behavioetaployees charged with handling such
claims);Slattery 248 F.3d at 95 (filing an EEO&mplaint before dischargeeed v.
A.W. Lawrence & Co., Inc95 F.3d 1170, 1178 (2d Cir. 1996) (complaining to corporate
officer about and participating in inteal investigation of harassmenBut seeCruz v.
New York State Deputy Ati@en for Medicaid Fraudl995 WL 81279, at *1 (mere
allegation of “protesting a discriminatonytireg” not enough of a gaplaint for protected
activity). Second, though themoplained-of conduct need not be discriminatory as a

matter of law, plaintiff must have a gotadth, reasonable belief that the practices

retaliation claims)Beckford v. Geithne661 F. Supp. 2d 17, 25 n.3 (D.D.C. 2009) (requiring “but-for”
causation in a Title VI retaliation claim$erwatka v. Rockwell Automation, 891 F.3d 957, 962 (7th
Cir. 2010) (same for ADA retaliation claim8eckham v. National R. Passenger Corp2010 WL
3522216, at *11 (D.D.C. Sept. 9, 2010) (stating thaingle motive disparateeatment cases, “but-for”
causation is required for both discrimination and retaliation claiwig);Smith v. Xerox Corp602 F.3d
320, 328-29 (5th Cir. 2010) (declining to extgabsss “but-for” causation requirement to Title VII
retaliation claims). Because this Court concludas plaintiff cannot establish a prima facie case for
retaliation the Court need not reach the issue.
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complained of were unlawfully discriminatorjReed 95 F.3d at 117&essler v.
Westchester County Dewf Social Service#l61 F.3d 199, 210 (2d Cir. 2006). And
third, plaintiff's complaints must be knovta defendants, and specifically to O’Neill
who alone made the termination decisi@ee Sengillo v. Valeo Elec. Systems, Biz8
Fed. Appx. 39, 41 (2d Cir. 2009atane 508 F.3d at 115. “[W]hether a particular
activity is ‘protected’ is a question of law; efter the plaintiff engaged in that activity is
a question for the jury.” 5 Hon. Leonard B. Sand, etddern Federal Jury
Instructions-Civilemt. 3-320 (2009).

On the record, plaintiff’s complaintd discrimination included the following
instances. First, when speaking with Yudldifectly after being issued the Warning,
plaintiff “left it as | reallyfeel discriminated againshd didn’t state the reason.”
(Mattera Dep. at 101.) At plaintiffisext meeting with both O’Neill and Yudkoff
present, after producing his written responsi#&Warning, plaintiff again said he felt
discriminated against.ld. at 107-108.) Finally, on $eember 22, three days after
O’Neill’'s official recommendation that plaintifie terminated, plaintiff sent an email to
Winter saying that he felt “[O’Neill] is dicriminating,” (Blecher Decl. Ex. O.), and
followed that up on September 25 with a ¢alWinter in which he discussed the
discrimination. (Pl.’s 56.1 Statement 88 hese complaints of discrimination suffice
to satisfy the complaint and the awarenessigs of the analysis @irotected activity.
Plaintiff mentioned that hielt discriminated againsalbeit providing no bases or
grounds for that contention. And though the complaint was not made until after JPMC
issued plaintiff the Warning, it was maded made known to O’Neill, before O’Neill

made the final decision to terminate. oiner words, O’Neillthe person with sole
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responsibility for making the tenination decision, knew gdlaintiff's complaints of
discrimination before making that decisitn.

However, merely complaining ofstirimination and making that complaint
known does not satisfy the protected activigneént of a prima facie case of retaliation
under the ADEA. Plaintiff must also haliad a good faith, reasdvla belief that the
complained-of conduct was unlawfully discriminatoaldieri-Ambrosini v. National
Realty & Development Corpl36 F.3d 276, 292 (2d Cir. 199&min v. Akzo Nobel
Chemicals, InG.282 Fed. Appx. 958, 961 (2d Cir. 2008padola v. New York City
Transit Auth, 242 F. Supp. 2d 284, 291 (S.D.N.Y. 2003) (“employee must demonstrate
.. . a good faith, reasonable belief that theewlythg challenged actions of the employer
violated the law”). For the belief to beasonable, plaintiff must present at least some
evidence of conduct, discrimitian, animus, or bias existirag the time he made the
complaintand pointing towards illegalitySpadola 242 F. Supp. 2d at 291 (“The
employee's belief that he was opposing apleyment practice made unlawful by Title
VII must also be objectively reasonablethie sense that the asserted opposition must be
grounded on sufficient evidence that the emgpk was the subject of discrimination and
harassmerdt the time the protest to tiedfending conduct is register§demphasis
added). Plaintiff’'s belief that complad-of conduct was illegal thus depends on
plaintff’s ability to point to facts deast indicative oillegal conduct.Sege.g, Reed 95

F.3d at 1179 (plaintiff complained of a coworker’'s comment indicative of sexual

% That plaintiff made the complaints after JPMC issued the Warning does not help JPMC in proving that
the decision to terminate plaintiff was made before, and therefore did not take in to acsatorhiaints.
When the Warning's restriction period lapsed, plaintiff was not terminated. O’Neill stated he did not
terminate plaintiff then because Wwanted to give plaintiff more opportunity to meet the Warning's
objectives. In other words, the Warning’s lapse did not automatically lead to plaintiff's termination; other
factors, including plaintiff's complaintould have entered in to that decision.
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harassmentpatane 508 F.3d at 110 (sameéjpltz v. Rockefeller & Co., Inc258 F.3d

62, 80 (2d Cir. 2001) (samegjattery 248 F.3d at 89 (filing EEO complaint alleging

age discrimination and citing statents referring to age and yout®orzynskj 596 F.3d
93 (complaining to supervisors about youngmployees going undigtined while older
employees faced discipline for similar condwaastd about general “unequal enforcement
of the rules . . . with respect tadelr employees versus younger employed&Exsler

461 F.3d at 210 (filing official complaint $tag that non-class members were granted
promotions and other employment pieges while plaintiff was denied).

Because the Court finds that plafhtiannot establish the causal connection
element required to make out a prima fax@ee of retaliation, thCourt need not and
does not find that plaintiff's belief that tltemplained-of conduct, at the times plaintiff
made his complaints, could not have beersoaable as a matter of law. The Court
notes, however, that plaintiff's evidence suffitesllow a reasonable belief only to the
most minimal extent. Plaintiff's case istihguishable from thitany of cases cited
above in one key respect. Plaintiff can paho evidence of discrimination, animus, or
bias, or of conduct indicating the saraethe time he complained of discrimination
Indeed, plaintiff's sole evidence raisingiaference of discrimination is that JPMC
replaced him with an employee twelve yeargumigor. (Pl.’s Opp. at 6-8.) The record is
devoid of any other evidengminting to discrimination.Seesupra 88 11.B.3.a-c.
However, all of plaintiff's compliaats of discrimination were madeforehe was
terminated and replaced. In otherrds the inference of discriminatitvad not yet
arisenat the time plaintiff complained of disprination. Plaintiff's conclusory statement

that he “could not see any otlreason [than age],” (MatteEep. at 78,) hardly suffices.
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SeeBlitzer v. Potter 2005 WL 1107064, at *13 (S.D.X. May 06, 2005) (“[plaintiff]

has not shown any semblance of [age]-oriemetlvation in the eventsr conversations.
Therefore, [plaintiff] has not participated pmotected activity”) (internal quotation marks
and citation omitted)Bain v. Wal-Mart Stores, Inc585 F. Supp. 2d 449, 454
(W.D.N.Y. 2008) (because “description‘gtilgar comments [supervisor] had
previously made fell shodf describing a hostile work environment, [plaintiff's

complaint] did not, as a matter of law, constitute protected activity”).

b. Causal Connection

Though plaintiff's belief that he facetiscriminatory treatment may just pass
muster, he fails to establish a causalm@ection between his complaints and his
termination. Defendants contend, corredtit no causal connection may be inferred
because plaintiff's complaints occad after the 2005 and 2006 Reports and the
Warning, that is well after thedverse developments leading to his termination began to
unfold.

Proof of causation does not necessariyuiee that the first act in the chain
leading to an employee’s eventual termioatbccur after the emmyee’s complaints of
discrimination. “[CJausation can be showther: (1) indirectly, by showing that the
protected activity was followed closely bysdiiminatory treatment, or through other
circumstantial evidence such as disparagatiment of fellow employees who engaged in
similar conduct; or (2) direct] through evidence of retal@l animus directed against
the plaintiff by the defendant.Gordon v. New York City Bd. Of Edu232 F.3d 111,

117 (2d Cir. 2001)Qrtiz-Moss v. New York City Dep’t of Transp23 F. Supp. 2d 379,
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397 (S.D.N.Y. 2008). Indeed,ig well settled that an AD& plaintiff “can indirectly
establish a causal connectimnsupport a . . . retaliation claim by showing that the
protected activity was closely followed im& by the adverse employment action.”
Gorzynski 596 F.3d at 110c{ting Gorman-Bakos v. Cornell Co-op Extension of
Schenectady Count252 F.3d 545, 554 (2d Cir. 2001)). The Second Circuit has found
that four months is a sufficiently shiqreriod to establish temporal proximitaorzynski
596 F.3d at 111.

At the same time, when “timing is tlaly basis for a claim of retaliation, and
gradual adverse job actions began well befioeeplaintiff had ever engaged in any
protected activity, an inferencé retaliation does not arise Slattery 248 F.3d at 95
(there finding that a lessening of plaffis job responsibilities due to deficient
performance five months prior to plaintsffiling of an EEOC cmplaint precluded any
causal connection between pldifgi complaint and his firing)Deebs v. Alstom Transp.,
Inc., 346 Fed. Appx. 654, 658 (2d Cir. 2009)igp nondiscriminatory adverse
employment actions based on poor perforoegorior to plaintiff's filing of an EEOC
complaint precluded causal conneatidespite temporal proximitylpixon v. Int’l
Federation of Accountant2010 WL 1424007, at *6 (S.D.N.Y. Apr. 9, 2010) (repeated
critiqgues of plaintiffs management skills prior to plaintiff’'s complaints of discrimination
precluded causal connectiorsgéde temporal proximity)yVilliams v. Time Warner Ing.
2010 WL 846970, at *6 (S.D.N.Y. Mar. 3, 201(®ssening of plaintiff's work
responsibilities and exclusion plaintiff from meetings andvents prior to plaintiff's
complaints of discrimination precluded causal connection despite temporal proximity);

Morisseau v. DLA Pipeb32 F. Supp. 2d 595, 615 (S.D.N.Y. 2008) (complaints
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regarding plaintiff prior tglaintiff’'s complaint of disamination precluded causal
connection despite t@poral proximity).

Plaintiff here first complained of disanination to Yudkoff in late June or July
2006. He then complained of discrimination to both Yudkoff and O’Neill in August
2006. Finally, he complained to Winter within days and on the day of his firing. Even
taking the late June date as the start eftéimporal proximity dck, and therefore three
months prior to théermination, plaintiff's complaints/ere within a four-month time
period. But plaintiff’'s non-refuted poor germance reports began in mid-2005, a full
year before he first complained of discrintioa and fifteen or so months before he was
terminated. Because plaintiff relies omly the temporal proximity between his
complaints and his firing to establish a causmnection between the two, (Pl.’s Opp. at
13,) and because plaintiff's documented peerformance began significantly and
sufficiently earlier, plaintifitannot establish that any suzdusal connection existe@ee
Slattery 248 F.3d at 95 (deficient performance begsst five monthdefore plaintiff's
complaint). Because plaintiff cannot estdbléscausal connection, plaintiff cannot make
out a prima facie case of unlawful retaliatiand therefore plaintiff's retaliation claim
fails. Defendants’ motion for summary judgnt on plaintiff's retaliation claim is

granted
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II1. CONCLUSION
For the reasons stated above, defendants’ motion for summary judgment [20] is

GRANTED. The Clerk of the Court is directed to close this case.

SO ORDERED.

Dated: New York, New York

September 3@, 2010 @\ ‘ l u——-—___.

Richatd I. Holwell
United States District Judge

36



