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Sweet, D.J. 

The Defendants have untimely moved to extend 

their time to move for reconsideration and the order of 

March 10, 2009 (the "March 10 Order") denying the 

Defendants' prior motion to dismiss the complaint of the 

pro se plaintiff Angel L. Lahoz ("Lahoz" or the 

"Plaintiff") under Rule 12(b) 6, Fed. R. Civ. P. or 

alternatively under Rule 56, Fed. R. Civ. P. 

No good cause has been shown for the failure to 

move timely for reconsideration. 

However, the moving papers do establish that the 

affidavit on which the March 10 Order was based was 

submitted ex parte, was not served, and was not docketed. 

The fact upon which the March 10 Order was based, the 

unavailability of a grievance procedure, has been placed in 

issue by the instant motion. 

The failure to serve the affidavit on which the 

March 10 Order was based was overlooked, and the March 10 

Order is vacated pursuant to Rule 60, Fed. R. Civ. P. 



Discovery is to be completed within 45 days and a 

final pretrial conference will be held on January 20, 2010. 

The Defendants are granted leave to reserve their prior 

motions to dismiss within 20 days. 

So ordered. 

New Y o r k ,  NY 
N o v e m b e r  ,$f', 2009  BERT W .  SWEET w 

L U . S . D .  J .  


