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Richard J. Holwell, District Judge:

The above-captioned cases each originatéigeirsouthern District of Texas and were
transferred to this Court by the Judicial PameMultidistrict Litigation (the “Panel”) on June
16, 2008. Now before the Court are plaintiffs’ maos to suggest to the Panel a remand of the
respective actions to their transferor coufsr the reasons that follow, the Court GRANTS
plaintiffs’ motions and SUGGESTS that these cdmeseemanded to the Southern District of
Texas.

BACKGROUND

TheMemorial Hermann action began in Texas stateurt on November 5, 2007 and was
removed to the United States District Court$muthern District of Texas on December 3, 2007
on diversity grounds. The Third Amended Complanttich this Court granted leave to file on
September 17, 20168ge Memorial Hermann Healthcare Systemv. State Street Bank & Trust
Co., No. 08 Civ. 5440 (RJH), 2010 WL 3664490 (Lx. Sept. 17, 2010), asserts several
causes of action that stem from two AgreemehiBrust (the “Trust Agreements”) into which
plaintiffs Memorial Hermann Healthcare Sgist and The Health Professionals Insurance
Company, Ltd. (collectively, “Memorial Hermanréntered with State Street Bank and Trust
Company (“State Street”). Baben allegedly misleading statenteiState Street made when
Memorial Hermann was searching for améstment option, Memorial Hermann alleges
fraudulent inducement, negligamisrepresentation, and violatioothe Texas Securities Act
by State Street. (Memorial Hermann Third AGompl. 1 13-39.) Memorial Hermann also
asserts that State Street breached its fidudaty under the Massachusetts law governing the
Trust Agreements “by failing to invest and mgaavemorial Hermann’s . . . trust property

accordance [sic] with the terms of the Trust Agreements, the Investment Objectives set forth in



the Trust Agreements, and representations rhgdgtate Street in Fact Sheets and other
presentations concerning the istraent of property held inust.” (Memorial Hermann Third
Am. Compl. 1 43.)

Currently outstanding in thdemorial Hermann action are Memorial Hermann’s motion
for partial summary judgment, State Street’s motion for summary judgment, two motions about
materials in the summary judgment motions, twdiams to strike expert reports, and a motion
to strike portions of the Fourth Amendedm@aaint as unauthorized. Memorial Hermann'’s
motion for partial summary judgment calls Boconstruction of the Trust Agreements under
Massachusetts law to find that State Streettev fiduciary duty to Memorial HermanrSeé
Memorial Hermann, ECF No. 64.) State Street’s motiom summary judgment argues primarily
that Memorial Hermann made an informed derisat the end of July 2000t to redeem out of
State Street’s Limited Duratiddond Fund (the “LDBF") in whicht had invested, and that this
failure to mitigate damages on Memot#rmann’s part precludes recoverged Memorial
Hermann, ECF No. 78.) It also argues that MemoH&rmann’s complaint fails to state a claim
for fraudulent inducement or negligentsm@presentation under Texas lawd.)( State Street’s
motion to strike the expert repgaf Lawrence J. Weiner argudgat Weiner’s opinions would
not aid the jury because they do not iderdifiyy standards against which to measure State
Street’s conduct; that the opamis usurp the jury’s role byaenstructing the case as an
argumentative narrative and opiniog the ultimate issue in the casad that they speculate as
to the knowledge and intent of State Stre&ee Memorial Hermann, ECF No. 69.) Its motion
to strike the expert report of J. Philip ason repeats similar arguments with respect to
usurping the jury’s role, and adds an argumenttti@teport usurps theurt’s role by testifying

as to the legal standards State Street must sati&dg Memorial Hermann, ECF No. 71.)



TheHouston Police Officers action began on January 29, 2008, when Houston Police
Officers’ Pension System (“HPOPSiled its complaint in the Solern District of Texas. The
action arises out of HPOPS’s investment in a commodities strategy managed and offered by
State Street known as the Enhanced Dow Jaih@&scommodities Strategfthe “Strategy”).

State Street used the discretgranted to it by the parties’ Investment Management Agreement
(the “IMA”) to invest the entire amount that BIPS had invested intodlStrategy in the LDBF.

The complaint lists several causes of actionstft alleges that 8te Street and State
Street Global Advisors, Inc. (“SSgA”) breachtbeéir fiduciary duties under Texas law and the
IMA. (HPOPS Compl. 11 71-81.) Second, leges that SSgA breached the IMA in several
ways. (d. 11 82-85.) Third, it alleges commdaw fraud claims, including fraudulent
inducement, fraudulent misrepresentatiemg fraud by non-disclosure, and negligent
misrepresentation claims agdiate Street and SSgAL.d.(11 86-103.) Fourth, it alleges
violations of the Texas Securities Actd.( 104-112.) Finally, gncomplaint alleges a
conspiracy between SSgA and State Street to defraud HPQR$Y {13-116.)

Currently pending itdouston Police Officersis HPOPS’s motion for partial summary
judgment, State Street and SSgA’s motion fansary judgment, and four motions to strike
expert reports. State Streetwtion for summary judgment argues primarily that HPOPS failed
to mitigate its damages by not redeemingntsrest in the LDBF in mid-August 2007Seé
Houston Police Officers, ECF No. 42.) State Street alsantends that the facts of thieuston
Police Officers case do not support HPOPS'’s claimdratid, and that HPOPS'’s conspiracy
count fails as a matter of lavetause it alleges a consly between State Street and itsefiee(
id.) The arguments in HPOPS’s motion fort@rsummary judgment generally fall into two

categories. First, HPOPS argues that the Gihwrtild construe the IMA testablish that State



Street had full and discretionary power to manage and oversee the entire commodities strategy; it
argues that this conclusion is mandated botthbyplain language of the IMA and the Texas
Government Code.Sée Houston Police Officers, ECF No. 52.) Semd, HPOPS argues that it
is a Texas governmental entity, created by thea$d.egislature to provide benefits to police
officers of the City of Houston and their families; as such, many of the affirmative defenses State
Street asserts in its summary judgment motienaipplicable as a matter of Texas lawd.)(
The motions to strike expert reports make masiarguments, including es asserting that the
relevant expert’s opinions fail teference appropriate industryrsdiards, that the expert is not
qualified to render an exgeopinion, that the expert usurfige court’s role by opining on legal
issues, and that the expert ysuthe jury’s role by reconstrileg the facts of the case as an
argumentative narrative S¢e Houston Police Officers, ECF Nos. 47, 49, 51, 54.)

Both cases were transferred to th@u@ pursuant to 28 U.S.C. § 1407 on June 16, 2008,
by the Panel, which found that “centralization \eitisure streamlined resttn of this litigation
to the overall benefit of the parties and the judiciary.” (Transfer Order of the Panel on
Multidistrict Litigation at 2.) Since these cases were transferred to this Court, they have
undergone coordinated, consolidatadt and expert discovery, veh is now complete in both
cases. Other cases that were part of the muttatitigation have run their course; the class
action suit alleging violations of the Emphk®sy Retirement Income Security Act of 1974
(“ERISA") has settled, and four other cases have been dismissed. Six cases now remain in the
multidistrict litigation: the two above-captionedses, three cases primarily involving claims
arising under ERISA, and one case involviteyms under the Securities Act of 1933.

Both Memorial Hermann and HPOPS have riiv@d motions to suggest remand to the

Panel of their respective casegteir transferor courts in the Sbetn District of Texas. They



argue that with the close of discovery, the Ih¢é coordinated proceedings has ended, and it
serves the interests of judicedonomy to remand these cases ntowheir trial courts. This
opinion addresses the motions to remaniaith of the above-captioned cases.

DISCUSSION

|. Standard for a Suggestion of Remand

The Panel shall remand an action transferredniatidistrict litigation “at or before the
conclusion of such pretrial proceedings to theridistrom which it wadransferred.” 28 U.S.C.
8 1407(a)see also Lexecon Inc. v. Milberg Weiss Bershad Hynes & Lerach, 523 U.S. 26, 28
(1997) (recognizing the “duty” dhe Panel to remand transferm@ttions before trial). In
determining whether to issuesaggestion of remand to the Phitlee Court is “guided by the
standards for remand employed by the Panlel fe Bridgestone/Firestone, Inc., 128 F. Supp.
2d 1196, 1197 (S.D. Ind. 2001). The ultimate autihdor remanding an action lies with the
Panel itself.See 28 U.S.C. § 1407(a). The Panel slealhsider remand on the motion of any
party, the suggestion of the transfedistrict court, or on its ownitiative. R.P.J.P.M.L. 7.6(c).
However, the Panel is “reluctant to ordemand absent a suggestion of remand from the
transferee district court.” R.P.J.P.M.L. 7.6(d). “In considering thetigmesf remand, the Panel
has consistently given great weight to thedfaree judge’s determitian that remand of a
particular action at a particular time is appriate because the traasde judge, after all,
supervises the day-to-day pretrial proceedings.ie Baseball Bat Antitrust Litigation, 112 F.
Supp. 2d 1175, 1177 (J.P.M.L. 2000) (quotinge Holiday Magic Securities and Antitrust
Litigation, 433 F. Supp. 1125, 1126 (J.P.M.L. 197% also In re Brand-Name Prescription
Drugs Antitrust Litigation, 264 F. Supp. 2d 1372, 1376 (J.P.M.L. 2003) (“A transferee judge’s

suggestion of remand to the Panel is an obviodieation that he has noluded that the game



no longer is worth the candle (artderefore, that he perceives role under section 1407 to
have ended).”).

If “pretrial proceedings have run their courde Panel is “obligate[d]” to remand any
pending cases to their originatingucts, an obligation that is “impe@pus to judicial discretion.”
Lexecon, 528 U.S. at 34-35. When “everything thatains to be done is case-specific,”
however, it does not necessarily mean that “olitigted proceedings have concluded” and
therefore remand is not mandatory; neverthelgspearly, the Panel has the discretion to
remand a case” at this poirit re Patenaude, 210 F.3d 135, 145 (3d Cir. 2008 also Inre
Fedex Ground Package System, Inc. Employment Practices Litigation, Nos. 3:05-MD-527 RM,
MDL-1700, 2010 WL 415285, at *2 (N.D. Ind. Jan. 2P10) (“The plain language of section
1407 accords the Panel discretion to remand casexelibe conclusion of pretrial proceedings,
and courts routinely have read #tatute in that flexible fashion.”)This is because “[i]t is not
contemplated that a Section 1407 transfendge will necessarily complete all pretrial
proceedings in all actions trsfierred and assigned to him by tRanel, but rather that the
transferee judge . . . will conducetkommon pretrial proceedings..and any additional pretrial
proceedings as he deems otherwise approprifita.€ Evergreen Valley Project Litigation, 435
F. Supp. 923, 924 (J.P.M.L. 1977).

“The Court’s discretion to suggest remand ‘gely turns on the question of whether the
case will benefit from fuhter coordinated proceedings part of the MDL.”” In re Merrill Lynch
Auction Rate Securities Litigation, No. 09 MD 2030 (LAP), 2010 WR541227, at *2 (S.D.N.Y.
June 11, 2010) (quotirg re Bridgestone/Firestone, Inc., 128 F. Supp. 2d at 1197). “The
transferee court should consider when remandbegt serve the expeditious disposition of the

litigation.” Manual for Comple Litigation, Fourth § 20.133 at 225. Because the purpose of



multidistrict litigation “is for the convenience tife parties and witnesses and [to] promote the
just and efficient conduct of the cases . . . [g] decision of whether to suggest remand should be
guided in large part by whether one option is nlikely to insure the maximum efficiency for
all parties and the judiciary.United Sates ex rel. Hockett v. Columbia/HCA Healthcare, 498 F.
Supp. 2d 25, 38 (D.D.C. 2007).

II. Application of the Standard for Remand

Applying these standards to these cases, thet@ods that remand igppropriate at this

juncture. Coordinated fact and exjpdiscovery is complete in boMemorial Hermann and
Houston Police Officers, which is among the “primary purpegs]” of multidistrict litigation. See
In re Orthopedic Bone Screw Prods. Liab. Litig., MDL No. 1014, 1997 WL 109595, at *2 (E.D.
Pa. Mar. 7, 1997) (“While the court recognizieat 28 U.S.C. § 1407 contemplates an MDL
transferee court ruling on summary judgrnmotions, the primary purpose behind the
establishment of a multidistrict litigation transferee court was and is to promote efficiency
through the coordination of discovery.”). Fummere, both cases invathe application of
Texas law, a task for which a cour Texas is better situate@ee, e.g., Inre Insurance
Brokerage Antitrust Litigation, MDL No. 1663, 2009 WL 1874085, at *4 (D.N.J. June 30, 2009)
(“[Aldjudication of dispositive motions will also require the application of Missouri state
statutory and common law. The Court belietret such a detailed review may best be
undertaken by the court thsits in that state and more freqtlg applies the ha that controls
Plaintiffs’ cases. . .. Thisttor also weighs heavily invfar of remand.”). Deciding State

Street’'s motion for summary judgment on MerabHermann’s statéaw fraud claims, for



example, involves the application of Texas faand all of the issues in the summary judgment
motions inHouston Police Officers involve the application of Texas law.

More importantly, the summary judgment motiamshese cases are case-specific, and
“like other MDL judges,” the Court finds that “caspecific rulings ‘are rither the purpose, nor
the forte, of a court presiding over a multi-distfisgation. . . . [T]hetransferee court typically
does not rule on cumbersome, case-specific legal issues.€ Nuvaring Products Liability
Litigation, No. 4:08MD1964 RWS, 2009 WL 4825170;at(E.D. Mo. Dec. 11, 2009) (quoting
In re Phenyl propanolamine Products Liability Litigation, No. MDL 1407, 2004 WL 2034587, at
*2 (W.D. Wash. Sept. 3, 2004)). An examinatadrthe outstanding summary judgment motions
reveals the distinct, case-specific nature of eaction. State Streettsvo summary judgment
motions have some overlap in that they both atbat the plaintiff's decision not to redeem out
of the LDBF earlier reflects a failure to mitigatamages and that the plaintiff's fraud claims are
insufficient as a matter of law. Beyondthhowever, the outstanding summary judgment
motions are dissimilar enough thatciling them in this Court doestrgain anything in terms of
judicial economy. Even the issue of whetREtfOPS or Memorial Hermann failed to mitigate
their damages is bound up in the specific fattsach case. With respect to HPOPS, for
example, State Street argues that HPOPS Wigdritormed of the LDBF’s subprime mortgage
exposure, leverage, and negative perforreasy mid-August 2007 vieommunications with
HPOPS'’s Chief Investment Officdout that HPOPS elected not to redeem HPOPS out of the
LDBF until November 2007, reflecting a failurertotigate damages. (State Street's HPOPS
Summary Judgment Mem. at 12-17f HPOPS had a duty to mitigate damages, deciding this

issue would depend on, among other things, teeisp communications lt@een State Street

! State Street maintains that Massachusetts law appbdisofdviemorial Hermann's claims, but in so arguing, still
invokes Texas choice-of-law principles. (State Street's Memorial Hermann Summary Judgment Mem. at 1 n.2)
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and Patrick Franey, HPOPS’s Chief Investnfefficer, and the extent to which these
communications triggered thattgiu With respect to Memorial Hermann, however, State Street
argues that Memorial Hermann was fuliyormed by July 27, 2007. Unlike kouston Police
Officers, State Street’s argumentihemorial Hermann is based on communications it had with
Memorial Hermann’s outsidadependent investment advisor as opposed to communications it
had directly with Memorial Hermann. Stateestt further argues & Memorial Hermann
ignored the advice of its investment advigofailing to redeem out of the LDBF Sde State
Street’s Memorial Hermann Sumary Judgment Mem. at 12-17State Street’'s arguments
against the fraud claims also depend on theqodar facts of each cas The HPOPS fraud
claim is based on an August 2005 presentaggarding the LDBFrad the Strategy, while
Memorial Hermann’s claim focuses on a statement in the LDBF Fact SRieatpaf e State
Street’'s HPOPS Mem. at 20-24th State Street’'s Memorial Hermann Summary Judgment
Mem. at 19-25.) Deciding the summary judgrmotions on these claims will require an
evaluation of the specific statements State Streete to HPOPS and Mwrial Hermann and of
each plaintiff's specific acts and the disclosuredesStreet made to each plaintiff (directly or
indirectly) at the time when Stattreet alleges they should hdeen mitigating their damages.
HPOPS and Memorial Hermann’s motions fartial summary judgment are even more
distinct. Memorial Hermann seeks an adjudaratf the existence and scope of State Street’s
fiduciary duties based on a construction of Thest Agreements under Massachusetts leige (
Memorial Hermann’s Partial Summary Judgmiéieim. at 2-7.) HPOPS, on the other hand,
argues in its partial summary judgment motiaat tlhamong other things: (1) State Street had full
and discretionary power to oversee HPORS®®mmModities strategy based on a construction of

the IMA under Texas law between HPOPS arateSEtreet; and (2) mg of State Street’s
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affirmative defenses are invalid as a matter ofli@cause of HPOPS'’s status as a governmental
entity and Texas Governmenb@e Section 802.203(c). These rons have little overlap with
each other, and ruling on themould also be case-specific.

Therefore, it would not be in the interestguaficial economy for this Court to rule on the
pending motions for summary judgment when ¢hegses must ultimately be remanded to the
transferor courts for trial“The MDL procedure is . . . designed to maximize efficiency and
fairness by minimizing both the sheer number thgs required, and any discrepancies between
and among them.In re Phenylpropanolamine, 2004 WL 2034587, at *2. The Court would
have to rule separately on each of the summary judgment motions, and no party argues
otherwise. No gain in judicial economytesbe had by this Court deciding the summary
judgment motions instead of remanding therthtotransferor courts to which they must
ultimately be remanded.

State Street opposes the motions to remarttiree grounds. Firsgtate Street argues
that this Court’s familiarity with the issupsesented makes it uniquely suited to decide the
pending motions iMemorial Hermann andHouston Police Officers. Second, State Street
contends that the Court shouldaia these cases because the wives pretrial issues continue
to relate to the same set of core questidrisrd, State Street argsi¢hat the Court should
continue to preside over pretrigoceedings at this stagep@event inconsistent outcomes.
These arguments are addressed in turn.

The Court finds State Street’s first argumenpersuasive. The cases State Street cites
stand for the unremarkable proposition that whejudge has accumulated experience dealing
with the substantive issues in atpailar case, it may be more efifent for that judge to continue

to apply his expertise to that casgee, e.g., United Sates ex rel. Hockett, 498 F. Supp. 2d at 38
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(“This Court’s familiarity with the issues in themase . . . indicates that it would be much more
efficient to proceed to summary judgment motionthia Court rather than to ask the transferor
court to play catch-up.”)But the issues in the other MDL cases with which the Court has dealt
have largely surrounded ERISA or the Secwsifdet, neither of with is at issue iMemorial
Hermann or Houston Police Officers. InInre Sate Street Bank and Trust Co. ERISA Litigation,
579 F. Supp. 2d 512 (S.D.N.Y. 2008), for examttle,Court decided the question of whether
certain defined-benefit and fleed-contribution employee befit plans had standing under
ERISA and whether the plaintiff in that cagtated claims for equitable relief. limre Sate

Street Bank and Trust Co. ERISA Litigation, MDL No. 1945, 2009 WL 388705 (S.D.N.Y. Oct.
28, 2009), the Court supervised dettlement of a consolidatgdoup of class action suits under
ERISA. The Court’s opinions ivu v. Sate Street Corp., 686 F. Supp. 2d 369 (S.D.N.Y. 2010)
andYu v. Sate Street Corp., No. 08 Civ. 08235 (RJH), 2010 WL 2816259 (S.D.N.Y. July 14,
2010), dealt with the sufficiey of a complaint under the Securities Act of 1933F.M. Webb

Co. v. Sate Street Bank and Trust Co., No. 09 Civ. 1241 (RJH), 2010 WL 3219284 (S.D.N.Y.
Aug. 12, 2010), the Court addressed primarily Wwhethe defendants owed the plaintiffs any
fiduciary duties under ERISA. The Court altdressed the preemption of certain state-law
claims by ERISA and dismissed plaintiffs’ Massachusetts Uniform Securities Act claims based
on inadequate pleading2010 WL 2816259, at *15-16. Wypogee Enterprises, Inc. v. Sate

Street Bank and Trust Co., No. 09 Civ. 1899 (RJH), the Cdwiso addressed whether the
defendants were fiduciaries under ERISA and camed the sufficiency of pleadings with
respect to common-law and state statutory causastioih. None of the Court’s decisions so far
in this multi-district litigation, then, hee dealt with thessues presented emorial Hermann

andHouston Police Officers.
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Furthermore, to the extent State Staagfues that the Court’s general expertise
accumulated in dealing with the cases in thigtidistrict litigation compels a conclusion that
remand is unwarranted, the caseastis are distinguishable. Inre Patenaude, for example,
the court found that the “judge’s time and gyespent becoming familiar with the recurring
issues of asbestos litigation” would mak&entralized management of individussttlement
negotiations’ more efficient in that case. 210 F.3d at 145 (emphasis addeti).rdhntegrated
Resources, Inc., MDL No. 897, 1995 WL 234975 (S.D.N.Y. A1, 1995), the plaintiff's sole
ground in seeking remand was “the formalistic arguintieat there can be no ‘common’ issues if
there are no longer any cases with whichawe issues in comon,” 1995 WL 234975, at *4,
and therefore the court refused to suggest remanid.isThot the case here. Rather, this case is
more analogous timtegrated Resource’'s suggestion that “[w]hen motions pending at the time
remand is requested are uniquéh® particular action . . . , amesolution of those motions does
not require any of the expertise or familiarity that was gained by the transferee court in handling
the case up to the time of the remand motion, remand will be granted.” 1995 WL 234975, at *4.
Aside from granting Memorial Hermann leaweamend its complaint, the Court has not
accumulated any particular expertisehis point with respect to éhsubstantive issues or facts in
these cases that would be helpful to theltg®mm of the pending matins. Although the cases
have undergone coordinated discovery, “the disgossues resolved by this Court have not
been administratively complex or novel. Astsuihis Court is no better position [sic] than the
transferor court to decidbe pending matters.I'n re Cobra Tax Shelters Litigation, MDL No.

1727, 2009 WL 1010422, at *1 (S.D. Ind. Apr. 14, 2009).
State Street’s second argument is also unavailing. The argument has several components.

First, State Street offers a list comparing HHPOPS and Memorial IHeann complaints and

13



argues that the “plentitude of core factisgues that are still common among the remaining
cases in the MDL” compel a cdasion that remand is inappropiea (Def.’s Opp’n at 6-8.)
The question at thisage of the litigation, however, is tmow much factual similarity the
complaints have, but whether further coordinated proceedings would serve judicial economy. It
is obvious that the complaints haseme factual similarity. If theglid not, they would not have
been transferred to this Court by the PaneallatAdjudication of the summary judgment
motions in these cases, however, depends on tiedadtapplicable law particular to each case
and requires case-specific rulings. In thispect, ruling on the summary judgment motions
“involves a determination that leghly individualistic, and dgends on the characteristics of
individual plaintiffs” and are gendhanot considered by MDL courtd.n re Meridia Products
Liability Litigation, 328 F. Supp. 2d 791, 799 (N.D. Ol004) (internal quotation marks
omitted). State Street’s argument fails to shoat thrther coordinated proceedings with respect
to the summary judgment motions promote judicial economy.

Second, State Street attacks the argunmaatie by Memorial Hermann and HPOPS that
a court in Texas is better suitedapply Texas law. (Def.’s Oppat 8-9.) In support of this
contention, State Street cites twoesmthat find that centralizatias appropriate notwithstanding
the need for a federal judge to apfiig law of more than one stat8ee In re Data General
Corp. Antitrust Litigation, 510 F. Supp. 1220, 1227-28 (J.P.M.L. 197R)is in the very nature
of coordinated or consolidated pretrial prodagd in multidistrict litigation for the transferee
judge to be called upon to apply tlaev of more than one state.1j) re Armored Car Antitrust
Litigation, 462 F. Supp. 394, 396 (J.P.M.L. 1978) (“Mand’s argument that transfer of
Maryland should be denied because a Marylandtanight be better able to apply Maryland

law is similarly unpersuasive.”)lf the procedural posture ttis case were one in which
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centralization was at issue, this argument might carry some weight. Where case-specific rulings
are all that remain, however, multiple courts heaend that the need to apply the law of the

state of the transferor court igector weighing in favor of remandsee, e.g., Inre Insurance

Brokerage Antitrust Litigation, 2009 WL 1874085, at *4n re Orthopedic Bone Screw Products

Liab. Litig., 1997 WL 109595, at *2 (“[T]he transferoowrt would be bettegquipped to render

a decision in accordance with its forum state’s icb@f law’ law and, if applicable, its forum

state’s substantive law . . . .”).

Third, State Street argues tHfjransferee courts rdinely entertain motions for
summary judgment prior to remand, and in cdaemore procedurally complex than these.”
(Def.’s Opp’n at 9.) But this states nothing butruism; multi-district cases have been remanded
at many different stages of litigation, incladibefore and after summary judgment motio&=se
Manual for Complex Litigation § 20.133, at 225 (“In some cases, remands have been ordered
relatively early, while substantial discovery rengal to be done; in others, virtually all
discovery had been completed and the casesneady for trial at the time of remand to the
transferor districts.”). Thguestion here is not whetheetourt can entertain summary
judgment motions, but whether tB@®urt should exercise its discretion to do so. State Street’s
argument is unhelpful on that point.

Fourth, State Street contends that “[e]Jveea€h case’s unique factual issues dominated
over the common questions . . .ist@ourt remains in a better ien to consider and rule on
dispositive motions and the admissibility of cartaxpert testimony.” (Bf.’s Opp’n at 11-12.)

In support of this contention, State Street ci@geral cases that sugtjéhat consolidated
proceedings do not conclude when ocdyge-specific proceedings remaisegDef.’s Opp’n at

12.);see, e.g., InreWilson, 451 F.3d 161, 172-73 (3d Cir. 2006)ited Sates ex rel. Hockett,
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498 F. Supp. 2d at 37. Again, this argumantflates “can” with “show.” The cases State
Street cites stand only for the proposition thé Court may continue to preside over multi-
district litigation even when case-specific predings remain; they do nothing to advance the
argument that this Court should, indiscretion, continue to preside owdemorial Hermann
andHouston Police Officers. None of these components of State Street’s second argument,
therefore, compel a conclusion that @eurt should not remand these cases.

State Street’s last argumentimipally concerns two expertsawrence P. Weiner and J.
Philip Ferguson, who submitted expert reportsath cases. Because these reports “are nearly
identical in most substantive resqs,” State Street contendsaithit would both promote judicial
efficiency and prevent inconsgsmt outcomes for this Court to rule on these reports before
remand of these cases. (Def.’s Opp’n at ¥8s)a practical mattehowever, ruling on these
motions at this time is unwarranted. De@mg on the outcome of the summary judgment
motions, large sections of the expert reports maybeted. If, for exampl, the transferor court
accepts State Street’s argument that either FBP@PMemorial Hermann failed to mitigate their
damages such that they cannot recover for a bifaState Street’s fiducig duties, Weiner and
Ferguson’s opinions on whether &t&treet breached its duties acelonger relevant to this
case. The Court finds that the determinati@nsut the exclusion of pert testimony, to the
extent the need for them remains afterdghmmary judgment motions, are best made aiter
limine motions are filed before the court that will @ity oversee the trial of these cases in the
Southern District of TexasSee In re Orthopedic Bone Screw Products Liab. Litig., 1997 WL
109595, at *9 (“[T]he ‘finer’ determinations cogming which of Dr. Alexander’s opinions are
subject to inclusion or exclusi are more appropriately malbig the ultimate trial court after

remand or transfer.” (inteal quotation mark omitted)3ee also In re Cessna 208 Series Aircraft

16



Prods. Liab. Litig., MDL No. 1721, 2009 WL 1357234, at *2 (D. Kan. May 12, 2009) (“[l]n
many cases, evidentiary rulings should be dedeurdil trial so that gustions of foundation,

relevancy and potential prejudice mayrbsolved in the proper context.”)
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CONCLUSION
For the foregoing reasons, plaintiffs’ motions for suggestion of remand [08¢cv5440: 59,
08cv5442: 35] are GRANTED. The Court SUGGESTS to the Panel remand of these cases to the
Southern District of Texas. Accordingly, the Clerk of the Court is requested to administratively
close the open motions in these actions [08cv5440: 63, 68, 70, 75, 101, 104, 117; 08cv5442: 40,
41, 46, 48, 50, 53] without prejudice to restoration of these motions to this Court’s calendar

should the Panel not accept the Court’s suggestion of remand.

SO ORDERED.

Dated: New York, New York

March 22~ 2011 62 X V\-'-“"""

Richard J. Holwell
United States District Judge
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