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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

__________________________________________________________ X
)
VITAUTUS KILTINIVICHIOUS, )
)
Petitioner, ) OPINION AND ORDER
)
-against- ) 08 Civ. 5640 (KMW)
) 98 Cr. 737 (KMW)
UNITED STATES OF AMERICA, )
)
Respondent. )
__________________________________________________________ X

KIMBA M. WOOD, U.S.D.J.:

ProsePetitioner Vitautus Kiltinivichious (“Pdtoner”) petitions for a writ of habeas
corpus pursuant to 28 U.S.C. § 2255 (“Section 2p5sking the Court to vacate, set aside, or
correct his sentence on the grounds that: (1) laisciounsel provided irfective assistance; (2)
his appellate counsel providetkffective assistance; (3) meas denied substantive and

procedural due process when this Court foundhbavas competent to stand trial; and (4) he is

entitled to a new trial based on thev&rnment'’s violation of its Bradgnd_Giglioobligations by

failing to turn over specific evidence to the defense.
For the reasons set forth belawe Court DENIES the petition.

l. Factual Background

A. Trial and Crimes of Conviction

On December 14, 2000, after a ten-week trial, a jury convicted Petitioner on seven counts
of racketeering: (1) participaiy in a racketeering enterprise violation of 18U.S.C. § 1962(c)
(Count 1); (2) participating ia racketeering conspiracy, irolation of 18 U.S.C. § 1962(d)

(Count 2); (3) conspiring to &xt and extorting the ownersperators, and employees of
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businesses that transported wonfm New York to clubs itNew Jersey (where the women
performed as exotic dancers) violation of 18 U.S.C88 1951 and 1952 (Counts 11 and 12);
(4) conspiring to commit arson in connection witle destruction of motor vehicles used to
transport the women, in violation of 18 U.S.@44(i) and (n) (Count 13); and (5) conspiring to
extort and extorting Ernest Malamoud, a Russiamigrant businessman, in violation of 18
U.S.C. 88 1951 and 1952 (Counts 14 and 15).

B. Adjudication of Competency Prior to Sentencing

Following Petitioner’s conviatin, and prior to sentencing,fdase counsel raised the
guestion of whether Petitioner was mentally comgetémresponse, thedDirt took several steps
to determine Petitioner's competency, both atitine of trial and for purposes of sentencing.

After trial, Petitioner asked to proceed @@with sentencing. TéaCourt appointed an
attorney, Lee Ginsburg, to advise Petitionéghwespect to his request to proceed ggoAt a
conference on March 27, 2001, MBinsburg, as well as Petitioretrial counsel, Robert
Krakow, expressed to the Court their concermualPetitioner’'s competency. Mr. Ginsburg and
Mr. Krakow informed the Court #i Petitioner had stated tha) (kod had directed him to make
certain case-related decisiaghsoughout the criminal proceeujs, and (2) God was directing
him to proceed prsefor sentencing. At counsel’s request, tf@ourt ordered a psychological
evaluation of Petitioner pursuant to 18 U.S.@284(a), which provides for an evaluation of a
convicted defendant for whom “there is a readd® cause to believe . . . may presently be
suffering from a mental diseasedsfect for the treatment of whide is in need of custody for

care or treatment in a suitable facility.”

1 On March 16, 2001, prison officiadent a letter to the Coursing that Petitioner was being
prescribed psychiatric medication.



Pursuant to the Court’s ordewo specialists from the Buaa of Prison (BOP), forensic
psychologist Dr. Thomas Patenaude and psychiatrist Dr. James Fletcher, evaluated Petitioner at
FMC-Devens. Dr. Patenaude completed a writeport, in which he found that Petitioner
demonstrated “exaggerated symptoms of melialss.” Dr. Patenaude also found that
Petitioner “attempted to present himself as gisopsychotic which wamconsistent with his
actual clinical preseation,” and that Petitioner “alluded thag appearing sevdgementally ill,”
he might be able to lessen his prison sentebrePatenaude concluded that Petitioner was “not
suffering from a mental disease’atirequired treatment at a specraddical facility. (Patenaude
Report at 9.) Dr. Patenaude&port was provided tolatounsel and to the Cotfrt.

Thereatfter, Petitioner’s counsel asked the Cmuappoint a psychogical specialist to
assist counsel in interpreting ratenaude’s report and in prepgrfor the competency hearing.
On August 17, 2002, the Court granted counsel’s requistsuant to the Court’s order, counsel
retained Dr. Sanford L. Drob to review Dr. Pateth's report and to assiin preparing for the
competency hearing. Dr. Drob provided toifR@ter’'s counsel a repbthat reviewed Dr.
Patenaude’s findings as Retitioner’s medical condition.

On January 24, 2003, the Court htid first competency hearifigyhich was limited to

the issue of Petitioner’s curremiental state. At that heag, Dr. Patenaude and Dr. Fletcher

testified extensively about the conclusions of their psychological evaluation of Petitioner.

Petitioner’s counsel conducted detaitedss-examination of both experts.

2 Dr. Fletcher did not aoplete a written report.

% Prior to the hearing, the Cowtanted Mr. Krakow’s request to be relieved as counsel. The
Court appointed Mr. Ginsburg, who had advisetitiBaer about the applation to proceed pro
se to represent Petitioner in the competepyceedings and for all other pending matters.



At the conclusion of the hdag, the Court reserved judgmemn the issue of Petitioner’s
competency and permitted additional submissions from the parties. Petitioner’s counsel then
asked the Court to appoint an independent psggieal expert to evaluate Petitioner. The
Government objected. The Court granted tlggiest and ordered amdependent psychological
expert, Dr. Thomas Kucharskip evaluate (1) Petitioner’s coetency at the time of trial, and
(2) Petitioner's competency to proceed withtsacing. Dr. Kucharski evaluated Petitioner in
April 2003. Although he disagreed with some fimgk made by Dr. Patenaude and Dr. Fletcher,
Dr. Kucharski concluded that Petitioner was competent both (1) at the time of trial, and (2) for
purposes of sentencing.

On April 25, 2003, the Court held furthempeedings regarding Petitioner’'s mental
condition and competency. Based on all of thdence in the record, the Court concluded that
Petitioner was competent (1) at the timer@f and (2) for purposes of sentencing.

C. Sentencing and Post-Sentencing Proceedings

Following the Court’s decision on Petitione€empetency, the parties proceeded with
sentencing and the post-conviction appellate process.

On September 8, 2003, this Court sentencéitidter to concurrent sentences of 188
months incarceration for each count on which Peigr was convicted. Petitioner appealed the
conviction and sentence on numes grounds, but did not dlenge the Court’s finding on

Petitioner's competency.

* Petitioner’s counsel initiallpuggested that Dr. Drob condudstpsychological evaluation.
The Court instead appointed Dfaomi Goldstein, a respected plgtogical expert with whom
the Court had previous experiencehe Court later replaced D&oldstein with Dr. Kucharski.

® Mr. Ginsburg withdrew as counsel followingisencing. The Court appointed Eileen Shapiro
to represent Petitionén his appeal.



On April 1, 2005, the Court of Appeals filre Second Circuit affirmed Petitioner’'s
conviction, and remanded the case for a dtatiion on the appropri@ness of Petitioner’s

sentence in light of the Supreme Qiaidecision in United States v. Bookéd3 U.S. 220

(2005).

On February 10, 2006, after accepting supplemental briefing and hearing oral argument
from the parties, the Court issued an ordefidieg to modify Petitioner's sentence. Petitioner
appealed the Court’s decision; on Decembe®86, the Second Circuit affirmed the Court’s
ruling.

On December 18, 2003, during the pendendysiitioner’s appeal, the BOP sent the
Court a letter statinthat Dr. Patenaude was under investigation for falsifying patient
evaluations. Due to a clerical error, that letter did not reach chambers until July 2008. The
letter, from David L. Winn, the waesh at FMC-Devens, stated that:

[A]n investigation by the Bureaof Prisons Office of Internal
Affairs recently revealed that there is sufficient evidence to
guestion the credibility and accuraof/a psychological evaluation
conducted by Dr. Thomas Patenaude. This internal investigation
could call into question the credibility of other psychological
evaluations conducted by the psychologist.
(Pet'r Aff. Ex. 4, D.E. 3 under No. 08 Civ. 564@ereinafter, the “Winn Letter”).) The BOP
Office of Internal Affairs dil not specifically investigater. Patenaude’s evaluation of
Petitioner.

When the Court received the Winn Letter, the Court sougtétermine whether the new

information about Dr. Patenaude should affeetCourt’s finding on Petitioner's competency.

The Court directed Dr. Kucharsia notify the Court, in writhg, whether his conclusions about

Petitioner’'s competency would have been different absent consideration of Dr. Patenaude’s



report or any other information provided bBy. Patenaude. (Order, July 31, 2008, D.E. 329
under No. 98 Cr. 727.) The Court also direddedKucharski to interview Petitioner’s trial
counsel and, if necessary, to submit to teer€any amendment or addendum to his evaluation
report. (Id) On September 15, 2008, Dr. Kucharski submitted a supplemental report that
reaffirmed his original conclusion, as stabedis April 2003 report, that Petitioner was
competent to stand trial and to proceed wihtencing. Dr. Kucharski noted that Dr.
Patenaude’s reported findingad “little to no bearing on ¢éhopinion” that Dr. Kucharski
provided to the Court in April 2003, and thas opinion on Petition&s mental condition
“remains unchanged.” (Supplemental Report, D.E. 334 under No. 98 Cr. 727.)

Petitioner now seeks a writ of habeas cofpus.

[l Analysis of Petitioner’s Claims

A. An Evidentiary Hearing Is Not Warranted

Section 2255 of Title 28 of the United States Code requires that a court hold an
evidentiary hearing on a petitidor a writ of habeas corpus, @sk the motions and records in
the case establish that the petitioner is not entitedlief. “It is within a district court’s

discretion to determine whether an evidentlagring is warranted.Bennett v. United States

No. 03-1852, 2004 WL 2711064, at *3 (S.D.N.Y. N&8, 2004). An evidentiary hearing is not

warranted where the “files and records of the caselusively show” that the petition is without

® Petitioner’s judgment of conviction became final when the United States Supreme Court denied
his petition for a writ of céiorari on June 4, 2007. S&dtinivichious v. United Statesl27 S.

Ct. 2921 (2007). The original petition for a wefthabeas corpus was dated June 2, 2008, and
postmarked June 4, 2008. Petitioner’'s habetisgmewas thus timely filed pursuant to the

applicable one-year statute of limitations. 28dJ.S.C. § 2255(f)(1); see al€tay v. United
States537 U.S. 522, 527 (2003) (“Finality attachesewltjthe United States Supreme] Court . . .
denies a petition for a writ aertiorari.”); Noble v. Kelly 246 F.3d 93, 97-98 (2d Cir. 2001)
(discussing “prison mailbox rule” fdiling of habeas petitions).
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merit. Chang v. United State250 F.3d 79, 85-86 (2d Cir. 200hjuoting 28 U.S.C. § 2255(b));

see alsd®ham v. United State817 F.3d 178, 184 (2d Cir. 200@)oting that Second Circuit

“precedent disapproves of summary dismissglatitions where factual issues exist, but it
permits a ‘middle road’ of deciding disputed faoh the basis of written submissions”) (citation
omitted). To obtain a hearing, “a petitioner ‘mdstmonstrate a colorable claim,” and the court
must evaluate whether a hearing would ‘offey emasonable chance of altering its view of the
facts.” Bennett2004 WL 2711064, at *3 (quoting Charb0 F.3d at 84, 86).

An evidentiary hearing is not warranted foe tihstant petition. As discussed below, the
briefs and supporting record make clear thatactual disputes exishat would warrant a
hearing, and that the petition is without merit.

B. Ineffective Assistance of Trial Counsel

Petitioner raises claims of ineffective asmmste of trial counsel with respect to both Mr.
Krakow and Mr. Ginsburg. Petitioner claimstiMr. Krakow failed: (1) to investigate and
obtain Petitioner's 1989 political asylum amgliion; (2) to indepadently translate the
September 1997 “wiretap” recording of Ernest Madaid (a victim in the case), or to object to
the admission and authentication of the recordamgt (3) to sufficiently investigate Petitioner’s
mental condition, or to provide information on Petitioner’'s mental condition to Mr. Ginsburg
when Mr. Ginsburg was substituted as counsel.

Petitioner also argues that Mr. Ginsbiagded to call witnesses to testify about
Petitioner's competency, and to wéiavailable evidence on the matter.

As discussed below, Petitioner’s claims dadffiective assistance abunsel with respect
to Mr. Krakow and Mr. Ginsburg are without meriThere is no evidence that (1) counsel’s
performance fell below an objective standafdeasonableness undeevailing professional
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norms, or (2) a reasonable probabibtists that, but for counselfmirported errors, the result of
the proceedings would have been different.
1. Legal standard
To prevail on a claim for ineffective assistance of counsel, a defendant must satisfy both

prongs of the test set forth by the Sape Court in Strickland v. Washingtdi) deficient

performance by counsel; and (2) prejudice. Y66. 668, 694 (1984). To establish deficient
performance, Petitioner must show that counsade errors “so seriodlsat counsel was not
functioning as the ‘counsel’ guaranteed de¢endant by the Sixth Amendment.” &t.687.
The proper measure of attorney performanceasonableness underrépailing professional

norms,” to be judged pursuant to an objective standarcat G88; Henry v. Poo)el09 F.3d 48,

63 (2d Cir. 2005). For this first prong of the Strickldest, there is a toong presumption that
[a lawyer’s] conduct falls within the wide rangéreasonable professial assistance,” and
“judicial scrutiny of counsel’s performanoaust be highly deferential.”_Stricklandi66 U.S. at
689. A court should thus avoid “second-guesstwinsel’s assistancetaf conviction, making
“every effort . . . to eliminate the distorting efts of hindsight, to renstruct the circumstances
of counsel’s challenged conduct, and to evaltl®econduct from counsglperspective at the

time.” Id. (citation omitted); Sellan v. Kuhima@61 F.3d 303, 315 (2d Cir. 2001).

To establish prejudice, Petitier must show that theredas'reasonable probability that,
but for counsel’s unprofessional espthe result of the proceedinguld have been different.”

Strickland 466 U.S. at 694; see albtosby v. Senkowski470 F.3d 515, 519 (2d Cir. 2006);

Henry, 409 F.3d at 63-64.
If a defendant makes an inadequdteveing on either prong of the Stricklatekt, the
court need not addressetBecond prong. Strickland66 U.S. at 697.
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2. Application of Legal Standard to Facts

a. Petitioner’s 1989 Political Asylum Application

Petitioner argues that Mr. Krakow’s failuredbtain Petitioner’'s 1989 asylum application
and to discuss its contents wRetitioner prior to trial constituted ineffective assistance of
counsel. Petitioner argues thataa®sult of this failure, thedernment was able to use the
document at trial (1) to impeach Petitioner durengss-examination, and (2) to establish that
Petitioner had committed perjury, specifically widspect to his reason for leaving Lithuania in
1989. The Court finds no meto Petitioner’s claim.

Petitioner testified at trial that he had bdéerced to leave Lituania in 1989 to escape
from Russian organized crime members who were extorting him. The Government impeached
Petitioner on cross-examination by presentirggii89 asylum application, in which Petitioner
stated that he left Lithuania to evade arrestistroying his Soviet arngraft card. In this
case, Petitioner possessed firsthendwledge of the relevafdcts — that is, the true
circumstances of his departure from Lithuaaswell as the contents of the 1989 asylum
application.

Counsel’s conduct on this matter did not falldwethe objective reasonableness standard
applied to a claim of ineffectevassistance of counsel. S#eckland 466 U.S. at 688; Henyy
409 F.3d at 63. It was proper for counsel to oglyPetitioner’s statements regarding Petitioner’'s
departure from Lithuania, and not to seelfporting documentation, such as the 1989 asylum
application’ It was ultimately Petitioner, nebunsel, who was responsible for Petitioner’s
untruthful testimony, and the consequent impeacttmoe cross-examination. Mr. Krakow thus

did not provide ineffectie assistance of counsel.

’ Petitioner’s departure from Lithoi was, in any event, ancillary to the criminal charges.
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Petitioner also has not shown that he wasgudiced by counsel’s performance on the
matter of the 1989 asylum application. The Cdound that Petitioner’s testimony at trial was
not credible on numerowsibject matters, and that the verdict reflected that the jury rejected a
substantial amount of Petitioner’s testimonyen(S Tr. 27-33, Sept. 8, 2003.) The Court, in
imposing a sentencing guidelines enhancement for perjury, noted sastaates in which
Petitioner willfully and materially provided falsestimony at trial, on matters that included: (1)
his participation in the criminal enterprise’s axitan of others; (2) hiparticipation in a number
of meetings convened by membefgthe criminal enterprise; (3)is extortion of Malamoud; and
(4) whether he was a victim of active participant in the enterprise’s criminal activities. Id.

In sum, the Court finds that counsel’'s performance relating to Petitioner’s testimony
about his departure from Lithog was reasonable. Stricklgrtb6 U.S. at 688. Furthermore,
given Petitioner’s repeated false testimony omiatyissues, any purported error by counsel in
investigating the 1989 asylum application had fiect on the outcome of Petitioner’s trial._Id.
at 694;_ Mosby470 F.3d at 519. Accordingly, the Codenies Petitioner’s claim that Mr.
Krakow offered ineffective assistance wittspect to the 1989 asylum application.

b. “Wiretap” Recording of Malamoud

Petitioner argues that Mr. Krakow providee@ffective assistance of counsel when he
failed to “independently analyze and trasl’ a recording o& conversation between
Malamoud, a victim of Petitiones’extortion, and Petitioner thatas made by Malamoud with a
concealed recording device (Pet'r Br. 91-92)titP@er also argues that Mr. Krakow provided
ineffective assistance when fadled to object to the autheniti¢ of the Malamoud recording.

The Court finds no merit to Petitioner’s claims.
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Counsel’s performance with respect te tMalamoud recording was consistent with
professional standards of practfcéirst, the accuracy of theoBernment’s translation was not
in dispute, and thus an indepent&anslation of the recordingas not required or appropriate.
Petitioner’s own testimony at trial made cleatthe was not challengg the accuracy of the
Government’s translation, but insteattempting to explain the contertwhich he made the
recorded threatening statemen&econd, counsel’s decision notogject to theauthenticity and
admissibility of the recording was entiregasonable. Malamoud’s testimony and the related
evidence were sufficient to satisfy all requirensefior authentication pursuant to Rule 901 of the
Federal Rules of Evidence. (Trial Tr. 806-0Ahy objection on the nteer would have been
without merit.

Accordingly, the court denies Petitioner’s claim that Mr. Krakow offered ineffective
assistance with respectttte Malamoud recording.

c. Attorney Krakow’s Representation ¢gsue of Petitioner's Competency

Petitioner argues that Mr. Krakow provideeéffective assistance of counsel when he
failed (1) to investigate Petitioner's mentahdition; and (2) to communicate information on
Petitioner's mental condition to substitute coundel Ginsburg. The Court finds no merit to
Petitioner’s claims.

i. Reasonableness of Investigatinto Petitioner's Competency

With respect to Petitioner’s claim thr. Krakow failed to properly investigate

Petitioner's mental condition prido trial, the Court fads that counsel’s peesentation met all

8 Petitioner’s reliance obnited States v. Bayne687 F.2d 659 (3d Cir. 1982), in support of this
ineffective assistance of counsel claim is unavailing. Baymieish itself had substantially
different facts than the facts tife instant case, was abrogdbydhe Supreme Court’s Strickland
decision._Se#orrison v. Kimmelman752 F.2d 918, 923 (3d Cir. 198&sserting that the
Baynesstandard for an ineffective assistanceainsel claim is notalid post-Stricklan
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professional standards. In considering cousgarformance on this matter, the Court may
consider the American Bar AssociationBA) practice standards for guidance. Sé@qgins v.
Smith 539 U.S. 510, 524 (2003) (noting that Supeebourt has long referred to ABA standards
as guides to determining whatresasonable). The relevant AB#andard states that, when a
lawyer has a “good faith doubt” about a clierdmpetency, the lawyer “should move for
evaluation of the defendant’s competence todstaal.” ABA Criminal Justice Standard 7-
4.2(c)? There is no evidence in the record thiat Krakow had a good faith doubt about his
client’'s competency prior to or during trial.he record shows that Mr. Krakow had numerous
conversations with Petitioner throughout thegaedings, and that Petitioner was an active
participant in preparing his defenSeBased on the information available to Mr. Krakow at the
time of trial, he acted consistently with pagling professional normisy not investigating or
raising the issue of B8oner’'s competency.

Mr. Krakow's post-trialconduct further supports a finditigat his representation met an
objective standard of reasonableness. Thedestwows that post-ai events provided Mr.
Krakow with a clearer picture of Petitioner’s staff mind. Petitioner begao talk with counsel
“more openly post-trial about the voice of Gamkaking to him.” (Hr'g Tr. 15, Feb. 14, 2003.)
In addition, Petitioner first made clear thattheught God was directing him when he told Mr.

Krakow that he wished to proceed with posttproceedings without legal representation. In

° The ABA guidelines also ate that, “[ijn the absena# good faith doubt that the defendant is
competent to stand trial it is improper [counsel] to move for [a competency] evaluation.”
ABA Criminal Justice Standard-4.2(e) (emphasis added).

9t is apparent that Petitioner made certggisions against the advice of counsel, including
with respect to plea negotiatioard the decision to testify indiown defense. The Court finds
that Petitioner’s decisions, viewed in the cohtaExPetitioner’s active participation in preparing
his defense and throughout the proceedingshatidequire counsel t@ise the issue of
competency prior to or during trial.
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light of these events, Mr. Krakow reportedhe Court his concerrbaut Petitioner’'s mental
condition. That is, once Mr. Krakow ddgped a good faith doubt about Petitioner’s
competency, he properly raised the issith the Court and argdethat a psychological
evaluation was warranted. (g Tr. 7, Mar. 27, 2001.)

Given these facts, the Coumdis that Mr. Krakow met pregsional practice standards in
pursuing the issue of Petitioner's competency.

ii. Reasonableness of Communioas with Substitute Counsel

With respect to Petitioner’s claim thielr. Krakow failed to properly communicate
information about Petitioner's mental conditito substitute counsel, the Court finds no
evidence in the record supportisgch a claim. The record shows that Mr. Krakow provided —
both to substitute counsel and to the Court — &rmation he had that was relevant to the issue
of Petitioner’s mental condition at the time o&tiand for purposes of sentencing. (See, e.g.
Hr'g Tr. 4, Mar. 27, 2001; Hr'g Tr. 3-5, July 28002; Pet’r Ex. M, Krakow Letter at 3, Aug. 12,
2002.)

Given these facts, the Coumdis that Mr. Krakow met pregsional practice standards in
his communicating relevant infoation to substitute counsel.

iii. Lack of Prejudice to Petitioner

The Court finds that Petitioner sufferedprejudice with respedb Mr. Krakow’s
representation on the issue of competency. &lsea substantial rembsupporting the Court’s
finding that Petitioner was competent, both attilne of trial and for purposes of sentencing.
The Court took steps to ensurattPetitioner’'s mental conditiomas fairly and comprehensively

evaluated, and that Petitiortead the opportunity to challengay opinions provided by the
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Court-appointed psychological apdychiatric experts. No aoti taken by counsel would have
altered the Court’s finding that Petitioner was competent.

The Court’s April 2003 determination thattener was competent to stand trial was
based upon substantial evidence from psychologinalpsychiatric expestand the Court’'s own

observation of Petitioner's condubroughout the proceedings. Séeited States v. Nichol$6

F.3d 403, 411 (2d Cir. 1995); United States v. He®®1 F.2d 293, 295 (2d Cir. 1990). The

evidence conclusively established that Petitioves competent to stand trial and for purposes of
sentencing — that is, that Petitioner had a “(1fisient present ability t@onsult with his lawyer
with a reasonable degreerational understanding’ and (2) rational as well as factual
understanding of the proceedings against him.” NigHafisF.3d at 411 (quoting Dusky v.

United States362 U.S. 402 (1960)); United States v. Vank$®’ F.2d 1146, 1151 (2d Cir.

1986) (finding defendant’s active qpigipation in defending againgte criminal charges against
her supported a finding of competency); 18 U.8@241(d). This evidence included: (1) the
Court-ordered psychological evaltion by Dr. Patenaude and Btetcher; (2) expert testimony,
including considerable crogsamination, of both doctors thte hearing of January 24, 2083;
(3) the psychological evaluation of Dr. Kuchlar (4) additional competency proceedings on
April 25, 2003; and (5) the Court’s observatmfrPetitioner and its extensive questioning of
Petitioner over the course of the proceedings.

The findings of the experts who evaluatetitmer supported th€ourt’s finding that

Petitioner was competent throughout the trial mmgurposes of sentencing. Dr. Patenaude and

1 While the stated purpose of the January2®3 hearing was limited to determination of
Petitioner’s then-current mentstiate, the testimony provided By. Patenaude and Dr. Fletcher
was probative of Petitioner's mental condition at the time of Petitionensnal trial in late
2000. (See, e.gHr'g Tr. 115-16, Jan. 24, 2003.)
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Dr. Fletcher opined th&etitioner did not manifest a mentldficiency that would impact his
mental functioning or decision-making abilitiestfa¢ time they evaluated him. Dr. Kucharski
reported that Petitioner was competerthattime of trial and for sentencing.The Court

rejects, as it did during the 2003 competenoceedings, Petitioner's argument that these
experts’ opinions were improperly affected by bias given their affiliations with BOP. (Hr'g Tr.

5, Apr. 25, 2003.)_Sednited States v. Zhou28 F.3d 361, 379-80 (2d Cir. 2005) (noting its

approval of the court’s relying on the “expertiseadbrensic psychologist associated with the
BOP” as both “reasonable and expeditious”).

The Court’s own extensive observatiorRatitioner’s testimony, demeanor, and conduct
during the lengthy trial,rad at the numerous hearings thdloiwed, led the Court to conclude
that Petitioner at all times met the legal staddar competency. The expert opinion provided
by the experts who evaluated Petitioner was entagehsistent with the Got's own assessment.

Cf. United States v. Quintier806 F.3d 1217, 1233 (2d Cir. 2008pfing that a court may rely

on its own observation of defendant in deteimgrwhether a competency hearing is necessary
unless “there is substantial other evidethat the defendant is incompetent”).

The Court also finds that the events sgeat to the Court’s ecopetency determination
—including BOP’s investigatiomto Dr. Patenaude’s professial conduct and Dr. Kucharski's
supplemental report — do not warrant modificatid that determination. Dr. Fletcher’s
evaluation and testimony, Dr. Kucharski’'s reparid the Court’s obseation of Petitioner

during the proceedings provide ample support for a finding that Petitioner was competent to

12Dr. Drob did not evaluate Petitioner and tipugvided no opinion on Petitioner's competency.

13 The Court recognizes that Petitioner suffessn some mental health problems, including
depression and substance abuse. It is, howawvelt established thaiome degree of mental
illness cannot be equated with incompetence to stand trial.” Vat@dd$-.2d at 1150.
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stand trial. In light of the dclosure of the BOP’s investigai of Dr. Patenaude’s conduct, the
Court took additional precautionasyeps to ensure the integrdaf the proceedings and the
accuracy of the competency determination. Thart directed Dr. Kucharski to review his
original report, to interview Rigoner’s trial counsel, and teubmit a supplemental report.
(Order, D.E. 329 under No. 98 Cr. 727.) Dr. Kushés supplemental report states that (1) Dr.
Kucharski's 2003 findings as to Petitioner’'s congmety would be the same without regard to
Dr. Patenaude’s report, and (2) Dr. Kucharshkiirther discussion wittrial counsel about
Petitioner’'s mental state duritigal would not affect his Apki2003 findings. (Order, D.E. 334
under No. 98 Cr. 727.)

In sum, the record makes clear that, ealesent any purported ersoby Mr. Krakow in
his representation of Petitione¢he result of the competenproceedings — a finding the
Petitioner was competent — would have been the sameStfedand 466 U.S. at 694; Mosby
470 F.3d at 519.

iv. Conclusion

Because Petitioner’s claim fails on both prongs of the Strickiestdthe Court denies the

claim that Mr. Krakow provided g&ffective assistance of counséth respect to the issue of

Petitioner's competency.

d. Attorney Ginsburg’'s Representation in Competency Proceedings
Petitioner argues that, after Mérakow withdrew as coul$ substitute counsel Mr.
Ginsburg provided ineffective assistance by failimgall particular witesses to testify about
Petitioner's mental condition, and to utilizertain available evidence on the matter.

Specifically, Petitioner argues that counsel fa{lEdto call Mr. Krakow to testify as to
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Petitioner's mental condition; and (2) to call. Drob to testify as to Petitioner’'s mental
condition, and to use Dr. Drob’s repoRetitioner’s claim is without merit.

i. Decision Not to Call Mr. Krakow to Testify

Petitioner argues that Mr. Gimsrg provided ineffective asdance of counsel by failing
to call Mr. Krakow to testify about higews of Petitioner’'s mental condition.

The Court finds that Mr. Ginsburg acted reasiya& deciding not to call Mr. Krakow to
testify, as such testimony wouhdve been cumulative. In this case, the Court was fully asfare
Mr. Krakow’s views on Petitioner's mentabndition through writn submissions and
discussions at numerous hearings on the ma@éren Mr. Ginsburg offered to provide an
affirmation from Mr. Krakowsummarizing his views on Petitier's competency, the Court
found that such an affirmation was madrranted. (Hr'g Tr. 15-16, Feb. 14, 2003.)

Mr. Ginsburg’s representation at this staf¢he proceedings was reasonable and, in
many respects, successful. For example, he ssittly persuaded the Court to (1) appoint Dr.
Drob to assist Petitioner in reviewing Dr. Patgahels report, and (2)pgoint Dr. Kucharski to
conduct an independent evaluat@frPetitioner. In the process, Mr. Ginsburg acted reasonably
in deciding not to present what would hdeen cumulative testimony from Mr. Krakow.

ii. Decision Not to Call Dr. Drobr to Use Dr. Drob’s Report

Petitioner argues that Mr. Ginsburg provideeffective assistance of counsel by (1)
failing to call Dr. Drob to testify, and (2) failing use Dr. Drob’s report as evidence intended to
show that Petitioner was not comget at the time of trial.

The Court finds that Mr. Ginsburg acted m@aebly in deciding not to call Dr. Drob to
testify, and in not seeking to admit Dr. Drob&port during the competency proceedings. The
record shows that the Court permitted the defense to retain Dr, Drofootthe purposes of
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having him (1) review Dr. Patenaude’s report, andaaist the defenseasubsequent hearing.
(Memo Endorsement, Aug. 17, 2002, D.E. 239 umttr98 Cr. 727.) Dr. Drob did not evaluate
Petitioner, and his report does not reach anyispeonclusion as to Petitioner's competency.
(Pet'r Ex. P, Drob Report, Jan. 9, 2002.) Emsburg used Dr. Drobassistance in arguing —
successfully — that an independent psycbmlal evaluation was geiired. Mr. Ginsburg

properly decided not to call Dr. Blb to testify, and not to use [®Drob’s report, in arguing the
issue of Petitioner's competenty.

iil. Lack of Prejudice to Petitioner

In any event, Petitioner was not prejuditsdMr. Ginsburg’s decisions with respect to
Dr. Drob’s testimony and report. The record nsg&lear that, even albigeany purported error
by Mr. Ginsburg, the result of the competency proceedings would have been the same. See

Strickland 466 U.S. at 694; Moshy70 F.3d at 519.

iv. Conclusion
Because Petitioner’s claim fails on both prongs of the Strickiestdthe Court denies
Petitioner’s claim that Mr. Ginsburgrepresentation was ineffective.
3. Conclusion
The Court finds that Petitioner’s claims timag trial counsel, botht trial and in the
course of post-trial proceedings, provided ineffecassistance are without merit. Accordingly,
the Court denies Petitioner’s claims of ineffective assistance of trial counsel.

C. Ineffective Assistance of Appellate Counsel

14 Mr. Ginsburg in fact request that the Court appoint CProb to conduct the independent
psychological evaluation. Upon hearing thev€nment’s objection, the Court denied Mr.
Ginsburg'’s request, and appointed Naomi Goldstein to conduct the evaluation. (Hr'g Tr. 15-
16, Feb. 14, 2003.) Dr. Kucharski subsequengiaeed Dr. GoldsteinBecause Dr. Drob did
not evaluate Petitioner, his testimony at tompetency proceedings was not warranted.
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Petitioner claims appellate counsel providesffiective assistance by failing to raise the
issue of Petitioner’'s competency on appd&étitioner’s claim is without merit.

1. Legal Standard

A claim of ineffective assistance of appellateisel is analyzed using the same test that

applies to a claim of ineffectivassistance of trial counsel. Sdayo v. Hendersarl3 F.3d

528, 533 (2d Cir. 1994). To prevalil, a petitionarst show that: “[1] [appellate] counsel’s
representation fell below an obfjee standard of reasonablenemsd [2] there is a reasonable

probability that, but for counsel’'s unprofessionaibes, the result of the proceeding would have

been different.”_Forbes v. United Stgt634 F.3d 101, 106 (2d Cir. 2009) (per curiam) (citing
Strickland 466 U.S. at 688, 694) (internal quotation marks omitted). A court reviewing

appellate counsel’s performance must therefore make “every effort ... to eliminate the distorting
effects of hindsight,” and musperate with a ‘strong presutign that counsel’s conduct falls

within the wide range of reasonable @sdional assistance.” Lindstadt v. Kea?89 F.3d 191,

199 (2d Cir. 2001) (quoting Strickland66 U.S. at 688-89).

2. Application of Legal Standard to Facts

The Court finds that appellate counsel’s decigiot to challenge the Court’'s competency
determination in Petitioner’s direct appealsnabjectively reasonabbnd did not prejudice
Petitioner. Petitioner’s claim afeffective assistance of appédiacounsel is therefore without
merit.

As discussed above, the issue of competara/carefully considered by this Court.
Based on the extensive recordttstrongly supported the Cowrfinding that Petitioner was
competent at all stages of the criminal procegsli there is no “reasonable probability” that an
appeal on this issue wouldveabeen successful before the appellate court.Mage, 13 F.3d at
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534; see als@houy 428 F.3d at 381 (finding no abuse of disoreon the part of the trial court
in determining that defendant was compebasged on two psychologists’ conclusion that
defendant was competent for both trial anateecing, as well as the trial court’s own
observation of defendant).

Petitioner’s appellate couglsprovided strong, and @ome matters, successful
representation on behalf of Petitioner. Coundgskertha number of substantial issues on appeal,
including (1) whether #1 Government’s use of co-defendaimlea allocutions without cross-
examination violated Petitioner’s rights undiee Confrontation @luse; (2) whether the
evidence supported Petitioner’s carion on the arson conspiracgunt; (3) whether this Court
erred in denying Petitioner’s pre-trial motion &everance; (4) whether this Court erred in
denying a motion to dismiss certain counts mitidictment on the ground of multiplicity; and
(5) whether the Court’s applitan of the United States Sentencing Guidelines was improper.
Appellate counsel successfullygaed that the admission of theeglallocutions was in error and

obtained a grant of remand on the issue of sentencingUrstsel States v. KiltinivichioysNo.

03-1577, 2005 WL 1316998 (2d Cir. June 1, 2005).
3. Conclusion
There is no evidence that appellate calisperformance fell below an objective
standard of reasonableness wibpect to the deci not to appeal this Court’s competency
determination, or that the raising of the conepel issue would have resulted in a different
outcome._Sekynn, 443 F.3d at 247. Accordingly, the Court denies Petitioner’s claim of
ineffective assistance of appellate counsel.

D. Due Process Rights Relating to the Competency Determination
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Petitioner argues that he wadsnied his substantive andpedural due process rights
under the Fifth Amendment becauke Court improperly determined that he was competent.

As discussed below, the Court denies Retér’'s claim because ) Petitioner failed to
challenge the Court’s competency determinatiomsrdirect appeal, and ) Petitioner has failed
to establish “cause” for the failure to raise thsue on appeal and “actual prejudice” resulting
from the alleged error.

1. Legal Standard

It is well established that federal prisonaray not employ Section 2255 as a substitute

for a direct appeal. Seénited States v. Fradyb6 U.S. 152, 165 (1982) (“[W]e have long and
consistently affirmed that a collateral chatie may not do service for an appeal.”’); see also

United States v. Addonizj@42 U.S. 178, 184-85 (1979). As the Supreme Court explained in

Erady, “[o]nce the defendant’s chance to appealliesen waived or exhausted . . . we are entitled
to presume [the defendant] starddsly and finally convicted, gecially when . . . he already

had a fair opportunity to present his federairoks to a federal forum.” 456 U.S. at 164. A
petitioner who did not raise hisaiins on direct appeal is theveé procedurally barred from
obtaining habeas relief unless he establishes “cdaséie failure to raise the issue on appeal
and shows “actual prejudice” resulting frahe alleged error. Reed v. Farl&l2 U.S. 339, 354

(1994) (quoting Wainwright v. Syked433 U.S. 72, 84 (1977)); see aldnited States v. Warren

335 F.3d 76, 79 (2d Cir. 2003). The purported $eddor non-compliance with the direct

appeal requirement “must be something externtid@etitioner, somethirthpat cannot be fairly
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attributable to him.”_Coleman v. Thomps&®d1 U.S. 722, 753 (1991). The element of

prejudice requires “not merely that teeors at [] trial created a possibility prejudice, but that
they worked to his actuaind substantial disadvantage, infiegtjthe] entire trial with error of

constitutional dimensions.” Femia v. United StatesF.3d 519, 524 (2d Cir. 1995) (quoting

Frady, 456 U.S. 152, 170 (1982)) (emphasis in origifal).

2. Application of Legal Standard to Facts

Petitioner has presented no ende that shows: (1) cause fos failure to raise the
competency issue on appeal; and (2) that Peétisuffered actual prejudice as a result.

First, the Court finds that Petitioner hasdd to establish cause for his failure to
challenge in his direct appeal the finding thatwas competent. Petitioner argues that the
ineffective assistance of counsefaddishes cause for this failur€Pet’r Br. at 77.) The Court
has rejected Petitioner’s claims oéffective assistance of counsel. $eets 11.B & I1.C, _supra
The Court can discern no other basis for a findihgause for Petitioner’s failure to challenge
the Court’s competency deterration in his direct appeal.

Second, the Court finds no grounds for a finddhgctual prejudice resulting from such

omission. As discussed above, the Court’s finding on the issue of Petitioner's competency is

15 Ineffective assistance of counsel in viasatiof the Sixth Amendment may be a sufficient
“external factor” to establish cause fofadure to raise an issue on appeal. Bestrepo v.
Kelly, 178 F.3d 634, 640-41 (2d Cir. 1999) (citing Colep®&01 U.S. at 753-54).

® The Supreme Court has also made clear thaerala showing of cause, relief may still be
available where a constitutional error “has phipaesulted in the coneiion of one who is
actually innocent.”_Bousley v. United Staté23 U.S. 614, 623 (1998); see aldoCleskey v.
Zant 499 U.S. 467, 494 (1991) (stating that halrelisf may also be available under
“extraordinary instances when a constitutional atioin probably has caused the conviction of
one innocent of the crime”). Petitioner has clatimed actual innocence. He therefore must
establish cause and prejudice for his failure igerthe competency issue in his direct appeal.
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well supported by the evidentiary record, and no &vsimce the time of the Court’s competency
determination cast doubt ¢mat determination.

Accordingly, the Court denies Petitioner’s atathat his due process rights were violated
with respect to the Court’s determirmatithat he was competent to stand tHal.

E. Brady andGiglio Claims

Petitioner’s final claim is that the Governntdailed to produce two items pursuant to its

Brady and Giglioobligations and 18 U.S.C. 8§ 3500. eSjically, Petitioner claims that the

Government failed to produce @) FBI-302 report of amterview with Enest Malamoud; and
(2) evidence that Petitionerdhdeen assaulted in Decemb8BT by an organized crime group.
The Court finds Petitioner’s claims to be without merit.

1. Leqgal Standard

The Government has a constitutional obligation to disclose to a criminal defendant, in a
timely fashion, favorable evidence that igshe Government’s posséss or of which the
Government is constructively aware, when segidence is material to guilt or punishment.

Brady v. Maryland373 U.S. 83 (1963). Similarly, the Govarent has an obligation to disclose

to a defendant evidence that may be used to impeach a prospective witness, when the reliability

" The Court also rejects Petitioner's argumeat te was deprived girocedural due process
based on the Court’s denial of an additioc@inpetency hearing following the April 25, 2003
hearing. (Petr Br. 72-77.) Throughout the medings, this Court hden mindful of the
Constitutional principle that “the failure to obsep®cedures adequate to protect a defendant’s
right not to be tried or convicteshile incompetent to stand trideprives him of his due process
right to a fair trial.” _Se&mith v. Fischer554 F. Supp. 2d 505, 519 (S.D.N.Y. 2006) (citing
Drope v. Missouri420 U.S. 162, 172 (1975)). The Couxkmumerous steps to ensure a full
and fair hearing on Petitioner's mental conditimajuding: (1) ordering multiple psychological
evaluations in light of defense counsel’s expeglsconcerns about Petitioner's mental condition;
(2) granting defense counsel’s regut retain an expert teview the findings from those
evaluations; and (3) conducting lmple hearings, with extensiiestimony and oral argument,

on the issue of Petitioner's competency. An additional competency hearing was not warranted.
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of that witness could be tlminative of the defendant’s guilt or innocence. Seted States v.

Madori, 419 F.3d 159, 170 (2005) (citing Giglio v. United Sta#&5 U.S. 150 (1972)).

The Government has a duty to disclose dht information which is “known to the

prosecution but unknown to the defense.” United States v. Gros8afR.2d 78, 85 (2d Cir.

1988). The Second Circuit has made clear thegvifience is not ‘suppressed’ if the defendant
either knew, or should have known, of the esskfa@s permitting him tdake advantage of any

exculpatory evidence.” Leka v. Portuon@s7 F.3d 89, 100 (2d Cir. 200@jternal citation and

guotation marks omitted); see aldaited States v. Ruggierd72 F.2d 599, 604-05 (2d Cir.

1973).

2. Application of Legal Standard to Facts

With respect to Petitioner’s claim regarg the Malamoud FBI-30&port, the record
establishes that the Government pgidduce a copy of the FBI-308port. Petitioner’s trial
counsel in fact used the reportiis cross-examination of Malamodd.(Trial Tr. 920.) The
Government thus complied with its oldiipns by producing the FBI-302 report.

With respect to Petitioner’s claim thaetlbovernment failed to produce evidence that
Petitioner was assaulted and kidnappedecddnber 1997 by an organized crime gang, the Court
finds that the Government had no duty to diselthis information to Petitioner because it was
(1) already known to Petitionend (2) unrelated to thguestion of his guilt or innocence. This

evidence did not constitute Brady Giglio material._Se&rossman843 F.2d at 85 (noting that

18 petitioner’s belief that the Government failegptoduce this report could be due, in part, to
the fact that the Court entered a protextivder during trial precluding Petitioner from
possessing in prison certain documents pralplasuant to Sectiadb00. Petitioner has
previously demonstrated confusion about hébility to possess such documents in prison.
(Hrg Tr. 8-11, Nov. 12, 2002.)
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the Government is obligated to disclose only evidence unknown to the defense). Petitioner, as
the victim of the assault and kidnapping, had full knowledge of the incident.'”” Additionally, the
Government had no obligation to disclose this information to Petitioner because the assault and
kidnapping were not relevant to the Government’s case against Petitioner; they were wholly
unrelated to the criminal scheme for which Petitioner was prosecuted. (Trial Tr. 1765-66.)

Accordingly, the Court denies Petitioner’s Brady and Giglio claims.

[I.  Conclusion

For the reasons set forth above, the Court DENIES Petitioner’s motion to vacate, set
aside, or correct his sentence pursuant to Section 2255.%° A certificate of appealability will not
issue because Petitioner has not made a substantial showing of the demal of a constitutional
right. See 28 U.S.C. § 2253(c)(2); Fed. R. App. P. 22(b). The Court certifies pursuant to 28
U.S.C. § 1915(a)(3) that any appeal from this Order would not be taken in good faith.

The Clerk of the Court is ordered to close this case. Any pending motions are moot.
SO ORDERED.

Dated: New York, NY
September {3, 2010

[ L, Y. WA,

KIMBA M. WOOD
United States District Judge

' Petitioner himself testified about the assault and kidnapping at trial. (Trial Tr. 1765-67.)

*® The Court also denies Petitioner’s request for the appointment of counsel. (D.E. 340 under
No. 98 Cr. 727.) Appointment of counsel in habeas cases is not required where, as is the case
here, no evidentiary inquiry is warranted. See Harrison v. Senkowski, 247 F.R.D. 402, 414
(E.D.N.Y. 2008) (citing Pennsylvania v. Finley, 481 U.S. 551, 555 (1987)).
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