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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

________________________________________________________________________ X
RSUI INDEMNITY CO., :
: 08 Civ. 7218 (PAE)
Plaintiff, :
: OPINION & ORDER
-v- :
RCG GROUP (USA), et al., :
Defendants. :
________________________________________________________________________ X

PAUL A. ENGELMAYER, District Judge:

On March 15, 2008, a tower cenonstructing a residentiaigh-rise development at 303
East 51st Street in Manhattan collapsedinkjlseven people and injuring dozens more (the
“Accident”). This case involves one of the myriadurance claims generated by the Accident.
Insurer RSUI Indemnity Company (“RSUI"geks a declaratory judgment that it owes no
coverage under a policy (theolicy”) issued to defendastRCG Group, Reliance Construction,
Inc. (collectively, “RCG”) and East 51st Stré&atvelopment Company and its affiliates (“E51”
and, with RCG, “defendants”) for their actiong@hation to that craneollapse. RCG and E51
filed a negative-image counterclaim, seeking a declaratory judgmeiit¢haolicy covers any
liability they may incur as a result of theéident. Discovery hamg concluded, the parties
cross-move for summary judgment on the questiomrather the residential work exclusion in
the Policy bars coverage. For the follagireasons, the Court cdundes that it does.

Accordingly, RSUI's motion is grantechd RCG’s and E51’s cross-motion is denied.
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Undisputed Facts

RCG is a Canadian company with expertrsbuilding offices, retail and commercial
buildings, and condominiums. JSF § 1. E54 Mew York corporation which owned the site,
303 East 51st Street (“303 East 51s#it)which the Accident occurredd. 2. RSUI is an
insurance company organized under the lawdest Hampshire, but with a principal place of
business in Atlanta, Georgidd. 5.

A. E51 and RCG Agree to Pursue the Project at 303 East 51st

On or about March 21, 2007, E51 entered en agreement with RCG, whereby RCG
would begin initial construatn work at 303 East 51slkd. § 6. The agreement required RCG
and its subcontractors to proewand maintain liability insurece, with a minimum limit of $1
million per occurrence and $2 million in the aggregaind to name E51 and its affiliates as
additional insuredsld. { 11. The agreement also requiREdG and its contractors to procure
excess coverage with limits of $25 million mecurrence, with a minimum limit of $5 million
for subcontractorsld. 1 12.

On January 28, 2008, RCG and East 51st digmether agreement, the construction
management agreement, pursuant to which RCG wimtiddt,alia, provide supplies and services,
and supervise, direct, andrdrol all aspects ahe construction, tluding the hiring,

supervision, and control ofl@ubcontractors on sitdd. § 21 The construction management

! The Court’s account of the underlying factsho case is drawn from the parties’ Joint
Stipulation of Undisputed Fac{§8JSF”) (Dkt. 196), which the Cotirequested the parties file in
lieu of a Local Rule 56.1 Statement. The Gadianks counsel for their professionalism,
diligence, and cooperation, as reflected in theirkimg together, after more than three years of
litigation, to develop such a trmrghgoing recitatioof the facts.

2 RCG appears to dispute whether this agreement was ever enfor@edble.g.JSF 1 15-16.
Neither party, however, argues that whether trestruction agreement is binding is dispositive
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agreement also provided for R@&obtain liability insurance fahe project, naming E51 as an
additional insuredld. § 22. RCG ultimately obtained, daly 4, 2007 for a one-year period, a
primary commercial general liability policy fromterstate Fire and Casualty Compaihy. 1
57-58. That policy included andditional insured” endorsemeri;oviding coverage for “[a]ny
person or organization for whom you are perfing operations when you and such person or
organization have agreed in writing in a conti@cagreement that sugierson or organization
be added as an additidmasured on your policy.”ld. § 60. E51 was thus included as an
additional insured on RCG'’s primary policy.

B. RSUI Negotiates with RCG to Povide Insurance, and the Policy’s
“Residential Work” Exclusion

In March 2006, RSUI received, through its insurance broker, an invitation to provide an
excess liability coverage quote to RCG’s brokek.§ 33. Throughout the spring of 2006, RSUI
and RCG, through their respective broker intermediaries, negotiatetriteeof the proposed
insurance.ld. 1 34—42. At the end of those negotiatigr@SUI issued a commercial excess
liability policy to RCG for the policy period of July 4, 2006 to July 4, 207 . 44. On or
about July 10, 2006, RSUI issued to R@&®Ginder for the 2006 to 2007 policid. 1 43. That
policy was subsequently renewed on Julg@)7, for the July 4, 2007 to July 4, 2008 policy
year. Id. T 56.

That policy provided a limit of liabilityn the amount of $19 million, excess of

underlying insurance of $1 million for eaohcurrence and $2 million aggregatd. { 44.

of this motion; the Court, therefordpes not address that issue.

3 Because neither party relies on any statemmentte during those negotiations—relying instead
on the language of the resultingntract—the Court need nothearse those negotiations at
length.
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Important here, the binder ingmrated in the policy included attachment entitled “Exclusion
— Residential Work.”ld. 1 43. That exclusion provides:

This insurance does not appo any liability arisingout of your operations or
“your work” on any “residential project.”

“Residential Project” shall mean apaemts, single and multi family dwellings,

townhouses, duplexes, condominiums, oppmratives (including any project

converted for individual or collective reint ownership), “mixed-use buildings”

or any other place of domicile, andadihinclude appurtenant structures and
common areas.

“Mixed-use buildings” shall mean striures and improvements thereto, which
contain both residential units and commercial space.

“Your work” and “suit” shall be as dimed in the “underlying insurance.”

However, this exclusion does not applyytmur operations or “your work” that is
on or in commercial space in “mixed-use buildings.”

We shall have no duty or obligation toopide or pay for the investigation or
defense of any loss, cost, expense, clairffsuit” excluded by this endorsement.

Id. 1 46 (the “Residential Work Exclusion” or XBlusion”). The Exclusion thus contains an

exception for “‘your work’ that is on or in aamercial space in a ‘mixed-use buildingld. (the
“Exception”). In turn, the “underlying pof¢—issued by Interstate—defined “your work” as
follows:

“Your work” means:

a. Work or operations performdxy you or on your behalf; and

b. Materials, parts, or equipment furhed in connection with such work or
operations.

“Your work” includes:

a. Warranties or representations madeaay time with respect to the fitness,
quality, durability, performance or use of “your work”; and

b. The providing or of failure to pvide warnings or instruction.

[4]



Id. 1 77.

C. The Construction Project

The construction management agreement bet®€xa and E51 states that E51 “desires
to have developed and designed and construetéBtoject” compriseodf four “Subprojects”:

(1) the “high-rise resiential condominium building” at 303 Bab1st combined with an adjacent
townhouse at 309 East 51st Street; (2) gacaat loft condominium building at 964 Second
Avenue; (3) a number of adjacent two-stooynmercial spaces at 968 Second Avenue, 972
Second Avenue, 974 Second Avenue, and @13 Avenue; and (4) a renovation of a
townhouse at 304 East 52nd Strelet. q 101.

From the period before construction begatheodate of the Acdent, E51 retained a
number of professional consuita to prepare plans, drawin@sd other specifications which
became incorporated into the arrangement between E51 and IRCIGLO4. Many of these
drawings and plans were submitted to governalegencies, including the New York City
Department of Buildings (“DOB”), for approkaWitnesses from both E51 and RCG have
testified—and those parties do not dispute—thatathilding was built in accordance with those
plans. Id. 11 106-09.

A central issue in this case is whettier primary building aissue—303 East 51st—was
solely residential, or contained commercial spgeevell, such that it is fairly described at
“mixed-use.”

303 East 51st has been generally desctiyeskveral documentsid role players as a
“mixed-use” building—e., containing both residential acdmmercial elements. Two letters
from the project’s architects, dated Maddh 2006 and June 18, 2007, both described it as a

“mixed-use” project.ld. 1 110. Similarly, an executive of ESfiated in an affidavit that “East
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51st Street did not intend and was not consitigehe building to be solely residentialld.
111. However, other contemporaneous documeatsdension with a finding that the building
was “mixed-use.” For example, anothé&rlEexecutive who executed a personal guaranty
agreement with RCG described the building in tetier agreement as a “residential” towéd.
1 112. Both E51 and RCG have filed documentdaw York state court, in cases arising out of
the construction, which describe thalbing as a “residential” towerld. { 113-14.

There are a number of specific areas ofahidding as to which the parties disagree on
the proper characterization, in particular, whether the area was intended for any commercial use.

First, the cellar Witnesses from E51 testified depositions that 303 East 51st was
designed and built to have commercial storage space in its dellfr115. An RCG witness,
however, testified that aarchitectural drawing from January 2008—not long before the
Accident—depicted the cellar as housing mechanicds and storage space for the use of the
building’s residents only+e., not commercially-available storagkl.  116. Additionally, a
March 13, 2008 architectural applicatiortihe DOB—made only two days before the
Accident—identified the proposed use of the buidf cellar as “residential accessory storage
space” and “mechanical rooms, electrical rootesnpactor room, break room, bathroom, supers
office, and supers workshopldl. § 158. Also on March 13, 2008, E51 submitted an “Offering
Plan” for 303 East 51st to the New Ydskate Attorney General’s Officed.  159. That plan
states that the offeror would sell licenses ta®@®age bins in the cefld'which License Owners
(other than Sponsor) must at all timed.b@t Owners, or owners of units in Proposed
Condominiums or Rental BuildingsId. 7 168.

Second, the third floorTwo E51 witnesses and one R@@ness testified that, once the

commercial buildings on Second éwue (directly to the west 803 East 51st) were completed,
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there were to be one or more “knock outspassageways constructed between that complex of
buildings and the third floor 03 East 51st’s southwest sidd. 11 117, 120-24. Indeed,
according to both R51 and RCG witnesses, the engst side of the third floor of 303 East 51st
was built without walls or windows, sodtthese “knock outs” could be adddd. T 121.
Additionally, an RCG witness aldestified that a portion of théird floor of 303 East 51st was
intended to house storage space for the comméeciahts of the new buildings to the west, on
Second Avenueld. 1 119. In contrast to this testimy from E51 and RCG witnesses, RSUI's
expert testified that no architectural drawswupmitted to or approved by DOB depicted access
ways between 303 East 51st and the adjacent commercial builttihs130. The March 13,
2008 application to DOB proposed the followungges for the third floor: “two class A
apartments, mechanical roomd. § 158. The March 13, 2008 Offering Plan indicated that E51
reserved the right to connect 303 East 51%dpacent buildings,” but did not specify from

which floor such connection would be madeidantify whether any suctonnection would be

to commercial space or used for a commercial purplosé] 164.

Third, the ground floor.A number of documents gerated during the construction
process, refer to a “storefront” on the ground floor of 303 Eas$t Ttese documents include
(1) a budget spreadsheet genatditg RCG; (2) a construction schedule; (3) a cost estimate,
drawing upon a budget report; and (4) aratiteal drawings dated January 25, 2008. 11
134-38. The March 13, 2008 Offering Plan dibed 303 East 51st as containing 181
residential units, and one commercial und. § 160.

The parties also dispute whether the groflmolr was to contain “community space.”

RCG and E51 witnesses have btastified that 303 East 51st svantended to have “community
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space” on the building’s first floodd.  141* RCG'’s witnesses testified that this area was
intended to be accessible not onlytbg building’s residents, but also by the general public, and
that it was to become a childrerenter upon the building’s completiotd. 1 142-43. The
March 13, 2008 DOB application described ¢fneund floor’s proposed as as “residential

lobby,” “malil room,” “electric closet,” and “commity facility,” while the Offering Plan of the
same date describes a community facildy the Ground Floor which may be used for any
lawful purpose.”Id. 11 158, 161.

D. The Accident

Due to the building’s height, constructioh303 East 51st requuea tower craneld. |
172. The crane was first used in January 2008&yvdonstruction surpassed the ninth floor; the
crane was, at that time, attached at theltaird ninth floors on the building’s south sidd. As
the building grew taller, the crane periodicallgs raised, or “jumped,” up the side of the
building. Id. 1 174. The tower crane was erectedsbyph Engineering Services, P.C., a
contractor hired by Joy, a subcontractor retained by RGQ] 175. The crane was operated
and “jumped” by Rapetti Rigging, afmr contractor retained by Joid. I 176.

Before March 15, 2008, the crane was attatcbebe building solely at the third and
ninth floors, and was stabilized there by a number of steel girders attached to the building, which
were in turn attached to a “coltaround the crane’s superstructutd. § 177-78. On March
15, 2008, the crane was scheduled to be “jumfredi the 18th floor to the 23rd floor, and was
to make a new attachment pointla 18th floor of the buildingld. § 176. No work was being
done that day on the crane’s third floor attachment point—the only sebeduled for that day

on the third floor was cleaningonstructing a temporary plped table, and making a dodd.

* An E51 witness also claimed that part of théding’ second floor was to be included in the
community spaceld. § 144.
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1 182. While the crane was being “jumped,” ilaqpsed, killing seven people, injuring dozens
more, and causing many millions of dollars in property damégeff 179.

E. Post-Accident Litigation

More than 50 tort or tort-related lawsuitsreébeen filed in New York State court as a
result of the Accident, with the majority hagi been consolidatedtsmone action under the
captionin re East 51st Street Crane Collapse Litigatiod. 1 184-85. E51 and RCG are
named as defendants or third-patefendants in each of the casés. | 186. The general thrust
of the underlying actions is that defendamsluding E51, RCG, Rapetti, and Stroh were
negligent in carrying ouheir duties to provide safe equipmesdequate safety devices, and a
safe work placeld.  187. A number of the agohs arise specifically out of the injuries of those
who survived, but were jared in, the AccidentSee generally id]f 189-204. Seven lawsuits
seek damages for wrongful death, asserting £&8ad RCG’s responsibifitoy virtue of their
ownership and/or management of the boddsite at the time of the Accidend. 11 205-07.
Another 34 lawsuits seek recompense for priypgamage suffered by those who lived and
worked near the construction sitiel. § 215.
Il. Procedural History

On or about April 9, 2008, RCG'’s counselidered a written notice letter to RSUI
detailing the crane collapse, and the résgltieaths, injuriegand property damaged. § 235.
On or about May 6, 2008, RSUI deliegra responsive letter disittang coverage for all claims
and suits arising out of the Accidend. I 237. In late August 200851 similarly notified

RSUI of the Accident and resultingaéins and suits resulting therefrondl.  239. On or about
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September 22, 2008, RSUI replied to E51, asdttbeRCG, disclaiming all coverage for the
Accident. Id. { 240°

On August 13, 2008, RSUI commenced thesldratory judgment action, seeking a
declaration of its rights andgponsibilities vis a vi€51 and RCG arising out of the Accident.
Dkt. 1° On November 7, 2011, after the partiesducted approximatetiiree years of
discovery, the Court held a conference to discuspé#nties’ expressed desito cross-move for
summary judgment on the issue of the Residential Work ExcluSleeDkt. 189. On January
20, 2012, pursuant to the Court’s suggestion, the parties filed a 308gmirdgint Stipulation
of Facts for the purposes of resolving these cross-mot®eeDkt. 195. On February 17, 2012,
RSUI filed its motion. Dkt. 209-10. On March 16, 2012, E51 and RCGthieir cross-motion,
accompanied by a memorandum of law whicthlmggposed RSUI's motion and supported their
own. Dkt. 213-14. On March 30, 2012, RSUI filed a memorandum of law functioning as both a
reply in further support of itewn motion, and an opposition to RCG and E51’s motion. DKkt.
216. On April 13, 2012, E51 and RCG filed a yeplemorandum of law in further support of
their cross-motion. Dkt. 219.
[I. The Parties’ Arguments

In support of its motion, RSUI argues that fhlain language of the Residential Work
Exclusion bars coverage because 303 East & #twas being constructed at the time of the
Accident, was a purely residential structure. HesveRSUI argues, even if the Court finds that

303 East 51st contained commer@aktommunity space, it is, at best, a “mixed-use” building

> This process has been repeated numerous timboth RCG and E51 have notified RSUI of
each new Accident-related lawsuit as it was filS&ee id{{ 238, 240.

® This case was initially assigmhéo the Hon. Colleen McMahoand then to the Hon. Deborah
A. Batts. The case was reassigt@this Court on October 14, 201$eeDkt. 187.
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equally covered by the Exclusion, and theé&ption to the Residéal Work Exclusion—
permitting coverage for actions arising ouinark done in commercial areas in mixed-use
buildings—does not apply in this case, because the tower crane was not used on any portion of
the building that may have beemen arguablgommercial.

E51 and RCG counter that the building washes purely residentlanor “mixed-use”
for purposes of the Policy, because the Polidindd “mixed-use” as having both residential
and commercial space, whereas 303 Bast had residential, commerciahd communitgpace.
However, E51 and RCG argue, even if the Egidn does apply in éhfirst instance, the
Exception to the Exclusion is applicable, becahseower crane’s attachmigto the building is
a central issue in the underlying tort cases,@mattachment point was on the building’s third
floor, in the portion which E51 arRCG claim was commercial spatce.
V. Summary Judgment Standard

Summary judgment may be gtad only where the submissigriaken together, “show []
that there is no genuine dispute@asny material fact and the mauas entitled to judgment as a

matter of law.” Fed. R. Civ. P. 56(a). A cofated with cross-motions for summary judgment,

" The parties have used consatge portions of their briefs to spar about issues that are

collateral to the decision on this motion. Fiteg defendants argueatithe observations of

RSUI's expert witness, Dr. Bramel, should be disregarded because he was not an eyewitness to
the building’s construction; Dr. Bramel testdi¢hat 303 East 51st was purely resident@ee

Defs.” Br. 27-29. This dispute iiselevant, however, becauser fbe reasons that follow, the

Court is unpersuaded by defendants’ argumemtie merits even disregarding Dr. Bramel’'s
testimony and even assuming as true defendeoitdiary assertions that the building had both
“commercial space” and “community space.” Second, RSUI argues forcefully that 303 East 51st
could have been legally constructed onlgamformance with the ahitectural drawings

submitted to DOB, and, because Dr. Bramel hsisfited that no drawings were submitted to

DOB reflecting either “commercial” or “commity’” space, the building wa therefore, purely
residential. SeePl.’s Br. 12-16. The Court, in ruling f&SUI, does not rely on that argument.

In the same vein, because RSUI has not saieggvoid coverage atme ground that RCG and

E51 were constructing ¢hbuilding in violatiornof applicable law, discussion of New York

building codes is, also, beside the point.
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“need not grant judgment as a mattefaot for one side or the otherl’orterdan Props. at
Ramapo I, LLC v. WatchtowerlBe & Tract Soc’y of N.Y., IncNo. 11-cv-3656, 2012 U.S.

Dist. LEXIS 95693, at *37 (S.D.N. July 9, 2012) (citingfizer, Inc. v. Stryker Corp348 F.

Supp. 2d 131, 140 (S.D.N.Y. 2004)) (internal quotatinarks omitted). Each movant bears the
burden of demonstrating the abserof a material fagtl question; in making this determination,
the Court must view allfcts “in the light most favorable” to the non-mova@elotex Corp. v.
Catrett 477 U.S. 317, 323 (1986)ee also Holcomb v. lona Colh21 F.3d 130, 132 (2d Cir.
2008). In undertaking this analysis, the Court “must evaluate each party’s motion on its own
merits, taking care in each instance to driweasonable inferences against the party whose
motion is under considerationMeublein, Inc. v. United State396 F.2d 1455, 1461 (2d Cir.
1993) (quotingschwabenbauer v. Bd. of E@67 F.2d 305, 313-14 (2d Cir. 1981) (internal
citations omitted)). “A party may not rely on meygeculation or conjecture as to the true nature
of the facts to overcome a motion for summary judgment,” because “conclusory allegations or
denials cannot by themselves create a genuine afsmaterial fact wére none would otherwise
exist.” Hicks v. Baines593 F.3d 159, 166 (2d Cir. 2010) (citatiomitted). Only disputes over
“facts that might affect the outcome of the suit under the governing law” will preclude a grant of
summary judgmentAnderson v. Liberty Lobby, Ine&l77 U.S. 242, 248 (1986). Additionally,
even where a motion for summary judgment isie@, the Court may “enter an order stating any
material fact . . . that is not geinely in dispute andéating the fact as established in the case.”
Fed. R. Civ. P. 56(gkee also Pensioenfonds Metaallathniek v. Strategic DSRG, LLUKo.
09-cv-5644, 2011 U.S. Dist. LEXIS 9624, at *18 (S.D.N.Y. Jan. 24, 2011).

V. Discussion
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The parties’ cross-motions can be reducemvtoprimary issues: (1) is the Exclusion
applicable in the first instancere., is the building solely resiadéal or a “mixed-use” building
as defined in the Policy; and (2) if so, does Exception to the Exclim nonetheless apply to
permit coverage for E51 and RCG? These paresaddressed, in order, after a review of
applicable New York insurance law.

A. Principles of New York Insurance Law

Under New York law, “an insurance contracinterpreted to give edict to the intent of
the parties as expressed in theacllanguage of the contract?arks Real Estate Purchasing
Grp. v. St. Paul Fir&& Marine Ins. Co, 472 F.3d 33, 42 (2d Cir. 2008ge alsoV/ill. of Sylvan
Beach v. Travelers Indem. €65 F.3d 114, 115 (2d Cir. 199%t. Paul Fire & Marine Ins. Co.
v. Novus Int'l, Inc.No. 09-cv-1108, 2011 U.S. Dist. LEXI®0317, at *23 (S.D.N.Y. Dec. 28,
2011). “[llnsurance policies are readight of ‘common speech’ and the reasonable
expectations of a businesspersoBarney Greengrass, Inc. v. Lumbermens Mut. Cas.425.
F. App’x 411, 414 (2d Cir. 2011) (summ. order) (quotdeit Painting Corp. v. TIG Ins. Co.
100 N.Y.2d 377, 383 (2003)3ee alsAce Wire & Cable Co. v. Aetna Cas. & Sur. (G}
N.Y.2d 390, 398 (1983). “When the provisions anambiguous and understandable, courts are
to enforce them as written Parks Real Estate Purchasing Grg72 F.3d at 42 (citing
Goldberger v. Paul Revere Life Ins. Cb65 F.3d 180, 182 (2d Cir. 199%ge also Essex Ins.
Co. v. Laruccia Constr., Inc71 A.D.3d 818, 819 (2d Dep’t 201@)nder New York law, courts
must give “unambiguous provisions of an insww&contract . . . their plain and ordinary
meaning”).

“The initial interpretation of a contract ‘@smatter of law for the court to decide .10

Ellicott Square Court Corp. v. Mt. Valley Indem. (834 F.3d 112, 119 n.8 (2d Cir. 2010)
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(quotingMorgan Stanley Grp. Inc. v. New England Ins.,@25 F.3d 270, 275 (2d Cir. 2000));
see also White v. Cont’l Cas. C6.N.Y.3d 264, 267 (2007). “Part of this threshold
interpretation is the question whether the terms of the imsunce contract are ambiguous.”
Parks Real Estate Purchasing Grg72 F.3d at 42 (citinglexander & Alexander Servs., Inc. v.
These Certain Underwriters at LIoyd’$36 F.3d 82, 86 (2d Cir. 1998)).

“It is well settled that [a] antract is unambiguous if thenguage it uses has a definite
and precise meaning, unattendgddanger of misconception ingipurport of the [agreement]
itself, and concerning which there is no @aable basis for a difference of opinior\WWhite 9
N.Y.3d at 267 (citingsreenfield v. Philles Recordd8 N.Y.2d 562, 569 (2002)) (brackets in
original, additional citation andhternal quotation marks omittedConversely, “[a]Jn ambiguity
exists where the terms of an insurance @mttcould suggest ‘more than one meaning when
viewed objectively by a reasonabiyelligent person who has examined the context of the entire
integrated agreement and who is cognizantefctiistoms, practices, usages and terminology as
generally understood in the pattlar trade or business.’Parks Real Estate Purchasing Grp.
472 F.3d at 42 (quotinigightfoot v. Union Carbide Corp110 F.3d 898, 906 (2d Cir. 1997))
(citation and additional internal quotation marks omitted§ also U.S. Licensing Assocs. v. Rob
Nelson Cq.No. 11-cv-4517, 2012 U.S. Dist. LEXIS 58712, at *8 (S.D.N.Y. Apr. 26, 2012).

“[1]f the language of [an] insurance contract is ambiguous . . . the parties may submit
extrinsic evidence as an aid in construction, aeddsolution of the ambi@y is for the trier of
fact.” State v. Home Indem. C&6 N.Y.2d 669, 671 (19853ee also Green Harbour
Homeowners’ Assn., Inc. v. Chicago Title Ins.,G@d.A.D.3d 1655, 1658 (3d Dep’t 2010). If
the extrinsic evidence fails to cure the amhiigthowever, “the ambiguity . . . [must] be

resolved against the insurer which drafted the contratbrhe Indem. Cp66 N.Y.2d at 671;
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see also White9 N.Y.3d at 267 (citindggnited States Fid. & Guar. Co. v. Annunzigdd N.Y.2d
229, 232 (1986))see also Woodhams v. Allstate Fire & Cas.,@d8 F. Supp. 2d 211, 218
(S.D.N.Y. 2010)Hunt v. Ciminelli-Cowper Co., Inc93 A.D.3d 1152, 1154 (4th Dep’t 2012);
Appleby v. Chicago Title Ins. C&0 A.D.3d 546, 549 (2d Dep’t 201 Tower Ins. Co. of N.Y. v.
Diaz, 58 A.D.3d 495, 496 (1st Dep’t 2009). Thpisnciple derives from the common law
doctrine ofcontra proferenternrwhich holds that, in the caseiaurance contracts, “drawn as
they ordinarily are by the insureMliller v. Cont’l Ins. Co, 40 N.Y.2d 675, 678 (1976), “it is the
insurance company which has the responsibolitgnaking its intention clearly known.”
Stainless, Inc. v. Emp’rs Fire Ins. €69 A.D.2d 27, 33 (1st Dep’t 1979).

Where, as here, an insurer “claims that aciweston in the policy applies to an otherwise
covered loss,” the “insurer bedr® burden of proof’ to demonsteathat the exclusion applies.
Morgan Stanley Grou®25 F.3d at 276 n.5ge also MBIA Inc. v. Fed. Ins. C652 F.3d 152,
158 (2d Cir. 2011)Bianchi v. Lorists’ Mut. Ins. Cp422 F. App’x 56, 58 (2d Cir. 2011) (summ.
order) (citingCritchlow v. First UNUM Life Ins. Co. of Ap378 F.3d 246, 256-57 (2d Cir.
2004)); Town of Massena v. Healthcare Underwriters Mut. Ins, @8.N.Y.2d 435, 444 (2002)
(in context of insurer’s duty to defend, “[mgn an exclusion clause is relied upon to deny
coverage, the burden rests uponittseirance company to demonstrétat the allegations of the
complaint can be interpreted only to exclude coverag@&hsol. Edison Co. df.Y. v. Allstate
Ins. Co, 98 N.Y.2d 208, 220 (2002) (“Once coveragestablished, the insurer bears the burden
of proving that an exclusion applies”). “[TJoegate coverage by virtue of an exclusion, an
insurer must establishahthe exclusion is stated in cleard unmistakable language, is subject
to no other reasonable inpeetation, and applies in the particular casén¢. Vill. of Cedarhurst

v. Hanover Ins. Co89 N.Y.2d 293, 298 (1996) (quoti@pnt’| Cas. Co. v. Rapid-American
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Corp, 80 N.Y.2d 640, 652 (1993)). “Policy exclusidase not to be extended by interpretation
or implication, but are to be accordedtrict and narrow construction.thc. Vill. of Cedarhurst
89 N.Y.2d at 298 (quotin§eaboard Sur. Co. v. Gillette C64 N.Y.2d 304, 311 (1984)3ee

also Fed. Ins. Co. v. Int'| Bus. Machs. Cqrp8 N.Y.3d 642, 649 (2012).

However, where an insurer has shown thateariusion applies;[a]n insured must
demonstrate that an exceptiorato exclusion applies where coage rests on the application of
such exception.”CGS Indus. v. Charter Oak Fire Ins. Cé77 F. Supp. 2d 454, 460 (E.D.N.Y.
2011) (quotingMonteleone v. Crow Constr. C@42 A.D.2d 135, 140 (1st Dep’t 19983ge
also Bedford Affiliates v. Manheimed6 F. Supp. 2d 67, 75 (E.D.N.Y. 1998jate v.
Schenectady Hardware & Elec. C823 A.D.2d 783, 784 (3d Dep’'t 199Gtate v. U.W. Marx,
Inc., 209 A.D.2d 784, 785 (3d Dep’t 1994pngwood Cent. Sch. Dist. v. Commerce & Indus.
Ins. Co, No. 23402/09, 2012 N.Y. Misc. LEXIS 2690, at *11 (Sup. Ct. Nassau Cty. May 22,
2012);Sigma Contr. Corp. v. Everest Nat'l Ins. C807 N.Y.S.2d 104, 2010 N.Y. Misc. LEXIS
405, at *27 (Sup. Ct. Kings Cty. Jan. 30, 20M@&rtinez v. Colasanto Constr., IRQ06
N.Y.S.2d 781, 2009 N.Y. Misc. LEXIS 3539, at *50 (Sup. Ct. Kings. Cty. Aug. 27, 2009};
Int’l, Ltd. v. Underwriters at Lloyd'®f London Subscribing to Policy of Ins. No.
HN99ABXC255781 N.Y.S.2d 626, 2004 N.Y. Misc. LEXKD, at *3(Sup. Ct. Qns. Cty. Jan.
29, 2004)Travelers Ins. Co. v. Nory Constr. C@08 N.Y.S.2d 252, 255 (Sup. Ct. Monroe Cty.
Apr. 18, 2000%

B. Is the Exclusion Applicable?

® The Court notes that earlier precedents of buthCourt and the Secof@ircuit have held to

the contrary.See, e.gNew York v. Blank27 F.3d 783, 789 (2d Cir. 1994) (“where an exclusion
allows for an exception, the insurer bearslitheden of showing that the exception to that
exclusion does not applyJ;own of Union v. Travelers Indem. C806 F. Supp. 782, 787
(S.D.N.Y. 1995) (same) (citinBlank). Those precedents appear to have been overtaken by
subsequent developments in New York insurance law.
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By way of review, the Exclusion providésat: “This insurance does not apply to any
liability arising outof your operations or ‘your work’ on armesidential project.” “Residential
project,” in turn, is defined as: “apartmgnsingle and multi family dwellings, townhouses,
duplexes, condominiums, or cooggves (including any projecbonverted for individual or
collective resident ownershiginixed-use buildings’ or any ber place of domicile, and shall
include appurtenant structures and common dréddixed-use buildings” is defined as
“structures and improvements thereto, whiohtain both residential units and commercial
space.”

RSUI argues that the Residential Work Eximuagn the Policy applies to deprive RCG
and E51 of coverage for liability arising aftthe Accident. RCG and E51 argue that the
Exclusion does not apply, because the buildingg(hot solely residential, and (2) is not
“mixed-use” as defined in the Exclusion, becai®®ntains community space in addition to
residential space and commercial space. Based dadisestipulated to bthe parties, the Court
holds that the Exclusion applies, because, oretfaxgs, the building is clearly “mixed-use” as
defined in the Exclusion.

The Court first addresses the portion of thel&sion applicable to solely residential
buildings. There is sufficient evidence withiretlecord to prevent a grant of summary judgment
to RSUI on that ground, because there ares factong those stipulated by the parties to
generating a triable issue as to whether the imgjldias intended to, and was being constructed
to, contain some sort of commercial spaceis Evidence includes, but is not limited to: (1)
budget spreadsheets referrindatuminum storefronts”; (2) aonstruction schedule describing
certain portions of the building as non-residentiall setting a timefranfer the construction of

storefronts; and (3) an architectigawings including details of@tefronts. Thus, to the extent
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that RSUI's summary judgment motion arguest 803 East 51st was indisputably and wholly
residential, the motion is denied.

RSUI's summary motion, however, is meritars insofar as it contends that 303 East
51st was a “mixed-use” building under the défon provided in the Policy. E51 and RCG
counter that although a buildimgntaining residential and comm@l uses is a “mixed-use”
building, a building that coatns both of those usasd alsocommunity space is not a “mixed-
use” building. That construction of tHfolicy term is quite unpersuasive.

“[T]he cardinal principle for the constructi@nd interpretation of insurance contracts—
as with all contracts—is that the intentiondlué parties should canl. Unless otherwise
indicated, words should be giveretmeanings ordinarily ascribéa them and absurd results
should be avoided.World Trade Ctr. Props., L.L.C. v. Hartford Fire Ins. C845 F.3d 154,
184 (2d Cir. 2003)verruled in part on other grounds Myachovia Bank, N.A. v. Schmig#6
U.S. 303 (20063. And, although exclusions are to &enstrued narrowly, and may not “be
extended by interpretation or implicatiomt. Vill. of Cedarhurst89 N.Y.2d at 298, neither
may the Court disregard the plain languagthefparties’ agreement to infer obstacles to
exclusion where none appear in the Poli€f. N.Y. Jur. 2d Insurance 8§ 853 (“[I]n the process
of resolving ambiguities in favor of the insurede ttourt is not privileged to disregard or distort

language of a policy which is plain and unequivocal in order to find for an insured and is not

®See also Gorman v. Consol. Edison Co#88 F.3d 586, 596 n.9 (2d Cir. 2007) (“canons of
construction forbid contractual interpretations that lead to absurd resBsii; Julius Baer &

Co. v. Waxfield Ltd.424 F.3d 278, 283 (2d Cir. 2008)ector Capital Corp. v. Ness Techs. |nc.
No. 11-cv-6259, 2012 U.S. Dist. LEXIS 36847, at *8-9 (S.D.N.Y. Mar. 16, 2012) (under New
York law, “a court should nanhterpret a contract inmanner that would be absurd,
commercially unreasonable, or contrary to theorable expectations tfie parties”) (internal
guotation marks omittedBank of N.Y. Trust, N.A. v. Franklin Advisers, Ji6d4 F. Supp. 2d

458, 463-64 (S.D.N.Y. 2009) (“[A]n interetation that gives a re@sable and effective meaning
to all of a contract is generally preferred to timet leaves a part unreasonable or of no effect”).
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authorized to make a new contract for the pgarte disregard the evidence as expressed, or to
refine away terms of a contract expressed sitticient clearness to convey the plain meaning
of the parties.”). Policy exclims, like grants of coverage gamanifestations of the parties’
private negotiations and businesdgment. Their form and breadtflect the balance of risks
and benefits the parties acheelvin those negotiations. Just as an insured’s purchase of
insurance coverage lays off certaisks, an insured’s assent to exgbns in that coverage is an
assumption of liability that #hinsured has bargained f@ee XL Specialty Ins. Co. v. Level
Global Investors, L.RNo. 12-cv-1598, 2012 U.S. DIidtEXIS 82164, at *64—65 (S.D.N.Y.
June 13, 2012) (citingnter alia, Gluck v. Exec. Risk Indem., In680 F. Supp. 2d 406, 418
(E.D.N.Y. 2010)).

Even assuming the truth of all of defendamctual assertiis—that the building
includes commercial and community space, intamdto residential space—the term “mixed-
use” as defined in the Policy plainly describ88 East 51st: it isjterally, a building which
“contain[s] both residentialnits and commercial spac®."The plain language of the Policy is
not plausibly read any other way. Nor have R&1@ E51 pointed to any evidence in the record
indicating that the parties (contratythe clear definition of “mixedise”) intended for this list to
be exclusivei.e., to mean that a building was xed-use” only if it consistedxclusivelyof
residential units and commercial space. Ratiheronly reasonable readiof this provision, “in

light of common speechBarney Greengrasgt45 F. App’x at 414, is #t the Exclusion applies

19|f a building had a residential use and alsmewnity space, but no commercial use, it then
would not appear to qualify dsiixed-use” space as defined. However, RCG and R51 have not
made any such claim. They instead haggiad, and adduced evidence, that the building
contained commercial space. Because the Court has denied one portion of RSUI's motion for
summary judgment based on defendants’ swestimony that the buildg was to contain
commercial space, there would dsubstantial argument trR€CG and E51 would be estopped
from arguing on this alternative ground thia building was not a “mixed-useSee, e.g.

Republic of Ecuador v. Chevron Carp38 F.3d 384, 397-98 (2d Cir. 2011).
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where a building has residential units and commercial units, regardless of whether or not spaces
in the building are also put to other uses.

Additionally, the Court finds inapposite onpersuasive four casetged by RCG and
E51 in support of their claim that the erisce of “community” space makes the Exclusion
inapplicable. Defendants primarily rely 8ovis Lend Leave LMB Inc. v. Royal Surplus Lines
Ins. Co, 27 A.D.3d 84 (1st Dep’'t 2005). There, the FDgpartment held that residential work
exclusion did not apply wheredlexclusion covered “apartmenggmgle family and multi-family
dwellings, condominiums and toWwouses,” but where the buildimgas mixed-use, in that it
contained housing units and alsaits intended for other ppwses, including a school. 27
A.D.3d at 93-94. Finding the exclusiorapplicable, the court explained:

“Mixed-use buildings” are not included ithe exclusion’s lis of the types of

buildings that constitute residentialoperty. Indeed, owl specific single-use

dwellings are included in the list, and it certainly is reasonable to interpret the
exclusion as inapplicable to mixed-use buildings.
Id. at 94.

Bovisis clearly distinguishable. Simply putnder the policy at issue, mixed-use
buildings fell outside the definition of residenimoperty: The policy, idefining the residential
work exclusion, did not indicat®at that exclusion applied wre the building had mixed uses.
By contrast, here, both residetonly uses and mixed-usase, separately, excludeBovis
does not shed light on the issue of whether a éghinse” exclusion defined to include buildings
with residential and commercial uses applies wlaelditional uses are present. Put differently,
the defendants’ reading of the mixed-use exclukene as containing axieaustive list of uses
draws no support froBovis which did not even involva mixed-use exclusion.

Similarly inapposite iIQBE Ins. Co. v. ADJO Contr. Cor@34 N.Y.S.2d 36, 2011 N.Y.

Misc. LEXIS 3973 (Sup. Ct. Nassau Cty. Apr. 5, 201The court there found a residential work
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exclusion inapplicable to conatition of an apartment complerdause that project was not “a
single-family dwelling, a townhouse, a condommiua co-operative, or a multi-track housing
development” as defined in the exclusidd. at *151. That case, howew is distinguishable
because the policy exclusion was for residentiad, mixed, uses, and reasonably did not apply
where a use in question fell outsithe types of types of resideah property enumerated in the
list.

Defendants’ reliance oftspen Ins. UK Ltd. v East Coast Pres. Co. |.984 N.Y.S.2d
32, 2011 N.Y. Misc. LEXIS 3875 (Sup. Ct. Kings Ctyné 9, 2011) is also wide of the mark.
There, the court denied arsurer’'s motion for summary judgmiebased on a residential work
exclusion, reasoning that it was i@sue of fact whether thmiilding under construction—a
nursing home—fit into one of the enumedtategories of “human dwellingsld. at *21. It
was, therefore, a factual question wietthe construction at issue fit irday of the enumerated
categories. That situation is mqoiesent here, where it is undisputed that 303 East 51st contained
both attributes necessarily for it to qualify as “mixed-use” under the Policy, and the legal issue is
whether the presence of an dautial uses disqualifitthe building from fiting that category.

Finally, the Court declines to follo8rend Contracting Corp. v. United Nat'l Ins. Co.
831 N.Y.S.2d 346, 2006 N.Y. Misc. LEXIS 2782 (Sup. Ct. Kings. Cty. June 23, 2006). There,
an insurer moved for summary judgment, lla@e a residential work exclusion, against a
contractor who had been constructing a buildihgooperative apartments. The exclusion in
that case provided that:

This insurance does not apply to injury daamage directly omdirectly arising

out of, caused by or resulting from “ygproducts” or “your work” in connection

with any single custom house or a houséctvilis part of multiple tract housing or

condominium or other multi-unit residential projects. Projects which are mixed-

use, any part residential any part commercial, are cadered to be a residential
project subject to this endorsement.

[21]



2006 N.Y. Misc. LEXIS 2782, at *8. The court held:

Here, where the exclusion provision faits specifically incide cooperatives in

the types of buildings thabastitute residential projectguestions of fact exist as

to whether the exclusion is applicable in this case Bsmes Lend Lease LMB,

Inc. v. Royal Surplus Lines Insurance Comp&® AD3d 84, 806 N.Y.S.2d 53

[1st Dept. 2005]).

Id. at *17.

To be sure, in one respeBrendassists RCG and E51, in that it treats a mixed-use
component of a residentiexclusion, defined as “any part résntial or any part commercial,” as
inapplicable where a third use (cooperatives3 pieesent. But, for two reasons, the Court
declines to followBrend First, the cited passageBmnendis dicta. Earliein the opinion, the
court had held that summary judgment was unabiailat all to the insurer, because it was an
issue of fact whether the ingn had unduly delayed in disclamg coverage and was estopped
from doing so.See idat *15-16. The court took up the natiargument first, holding that:

[T]here is some evidence that [tivesurer] received rtawe on July 29, 2003,

which would mean that United took morexthtwo months to notify plaintiff that

it was disclaiming coverage. Here, quass of fact exist as to when United

received notice of the ocmence and as to whetherdisclaimed coverage in a

timely fashion which precludes grantingnsmary judgment to any party in this

action.
Id. SecondBrends treatment of the issue relevant hesas limited to a single sentence. The
court did not identify, let alone analyze, the essifi whether the definitn listing the attributes
of a mixed-use structure excluded stumet containing additional attributeSee idat *17. And
in support of its conclusio®rendcited onlyBovis which, as noted above, is inapposite.

The Court therefore holds that, givenptain language, the Exclusion, insofar as it

covers “mixed-use buildings,” unambiguousppéies here. Coverage is, therefore, barred,

unless RCG and E51 can show that thedption to the Exclusion is applicable.
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C. Does the Exception to the Exclusion Apply?

Under the Exception to the Exclusion, RStlist cover claims arising out of the
insureds’ operations or work “on or in commiaf space in ‘mixed-use buildings.” Because
RSUI has shown that the Exclusion appliesth@re to be coveragRCG and E51 bear the
burden of demonstrating that the Eptien to the Exclusion appliesSee supré&ection V.A.
Defendants have not cad that burden.

The insurance claims in this case ariseafuhe March 15, 2008 collapse of the tower
crane. At the time, the crane was being ‘fp@al’ up the building’s superstructure, and a new
attachment point was being added at the 18th floor. As noted, the crane was positioned on the
south side of the building and was attachedeatiird and ninth floors dhe building. Itis
undisputed that the crane sagatund level; however, there is necord evidence that the crane
was attached to the building’s ground floot,déone to any arguably commercial space on the
ground floor. SeelJSF apassim(nowhere indicating that theasre was attached in any way to
the building’s ground floor). Nor is there eviderthat the building’s second floor, which some
witnesses have testified was intended to cartammunity space, was utilized in supporting the
crane or any work on itSee id(nowhere identifying any cranrelated work on the second
floor). Itis, finally, undisputedhat, at and above the fourftbor, 303 East 51st was purely
residential. JSF 1 171 (no community space above second fleerdjso id] 140;id. at passim
(describing no commercial space higher than the ftoor). Therefore, if the Exception to the
Exclusion is to apply and preserve coverfigeRCG and E51, it must be as a result of the
crane’s attachment point on 303sE&1st’s third floor. To asss this claim requires nuanced

attention to the facts relating taathattachment point, as follows.
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The crane’s tower was stabilized by collenrgpping around it, which were secured to
the building with metal I-beams. JSF  1T0n March 15, 2008, threeadtilizing I-beams were
bolted to the crane tower’s catlon one end, with the othardebolted to three points on the
third floor. Id. § 178. As noted above, various RCG &%d withesses tesid in depositions
that an area on the west sidetleé building was meant to bkrfocked out” for connection to the
commercial buildings immediatetp 303 East 51st’s west. RCG&d E51 therefore contend that
this space is properly treated as “commercial’ sp&se id{{ 121-25.

However, the Joint Statement of Facts stipggddhat this allegedly-commercial area is
limited to the space denoted as “T.O. Slab 47’-@tjch is depicted in architectural drawing A-
104. Id. § 125 (citing Record Document # 52 (Dkt. 2D&t p. 7)). Importantly, T.O. Slab 47’-
9” appears in the upper left hand side of that drawing, on the buildiogisvest side.SeeDKkt.
201-1 at p. 7. The crane, by costrtavas affixed t&803 East 51st’southside. JSF { 173.
Although the parties have agreed that three gird&bilizing the crane’s tower were connected
to three points on theuilding’s third floor,id. 178, there is no record evidence whatsoever
tending to show that the girders were aected to any part of T.O. Slab 47’-9'-e., the portion
of the third floor that was arghly commercial. Inded, the Joint Statement of Facts does not
refer to any document or testimony indicating thatcrane was attachémor supported by the
allegedly-commercial ption of the third floor.

RCG and E51 counter with two arguments. t-ifeey argue that, teecure the I-beams
to the third floor, RCG and its hired subcontrastaust have performed “work” or “operations”
“on or in” the “commercial southwestern sidetloé third floor.” Defs.” Reply 11. But that
claim finds no support in the Joint Statement aétg; there, RCG andbk stipulated that the

arguably-commercial space on the third floor is limiied.O. Slab 47°-9”. This particular area
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is not on the Souttwestern side” of the third floor at all—it is instead on riloethwestern side
of that floor, on the opposite side of thilding from the crane and its fixtureSeeDkt. 201-1
atp. 7. Nor have RCG and E51 adducedeangence whatsoever supporting the claim (whose
relevance, in any event, isaartain) that workers must hatravelled through T.O. Slab 47°-9”
while undertaking crane-related wash the opposite side of theilding. As to this argument,
RCG and E51 have, therefore, failed to carryrtharden to show the Excepn’s applicability.

Second, RCG and E51 theorize—without recsudport—that “one possible theory of
recovery under the allegationsthe underlying claims is thatdhdecision to leave the entire
western side of the third floor opelestabilized the crane’s attachmanthe third floor.” Defs.’
Reply 11. This is significant, they contend, because New York law requires an insurer to defend
where a “complaint contains any facts or gdigons which bring the claim even potentially
within the protection puwhased, the insurer is obligated to defend.”(citing Technicon Elecs.
Corp. v. Am. Home Assurance Cp4 N.Y.2d 66, 73 (1989)). RCG and E51 posit, in fact, that
“the crane’s attachment to any pafta floor containing commercial space would clearly
constitute work or operations ‘on or in comiat space,” as would the crane’s use on the
superstructure of the entire Building.” 8¢ Reply 11 (underline in original).

These arguments are not persuasive. Theyatrrbased on evidence presented to this
Court, but, instead, are based on speculatido ahat a third party may conceivably someday
claim, in the underlying litigation, tbe the cause of the Accident.

However, such conjecture is insufficientstatisfy defendants’ burden to prove coverage.
It is well-settled that, in evaluating scenarios ungleich coverage is claimed to exist, the Court
“will not hypothesize or imagine episodes or égdhat cannot be found among the allegations,

and cannot reasonably be deduced from the®tdmford Wallpaper Co. v. TIG 1n4.38 F.3d
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75, 81 (2d Cir. 1998). And it is also well-sedtimat “[tjo defeat summary judgment . . .
nonmoving parties ‘must do more than simply shbat there is some metaphysical doubt as to
the material facts,’ . . . and they ‘may ndyren conclusory allegations or unsubstantiated
speculation.” Jeffreys v. City of N.Y426 F.3d 549, 554 (2d Cir. 2005) (quotigtsushita

Elec. Indus. Co. v. Zenith Radio Cqrp75 U.S. 574, 587 (1986) aRdjitsu Ltd. v. Fed.

Express Corp.247 F.3d 423, 428 (2d Cir. 2001)). “Suchigsue is not created . . . by surmise
or conjecture on the part of the litigantdJhited States v. Potamkin Cadillac Cqr89 F.2d

379, 381 (2d Cir. 1982) (internal citations omitted).

This case has proceeded through more thae tyears of discovery, and, as defendants
note, more than 50 underlying lawsuits regardiregAbcident are pending. In seeking to show
that their claims as to theorie§liability in those cases ar®n-speculative, defendants have had
fertile ground to draw upon—in ¢tform of more than 50 complaints or amended complaints
(and, where applicable, refined gi&ions) in these cases. Defemida however, have failed to
point to any actual allegationsfine tort actions which would panttially trigger the Exception.
Instead, they offer only imagined, speculativersrios in support of &ir argument that the
Exception has been triggered.

Accordingly, RCG and E51 have failed to cattmgir burden of showing that coverage is
maintained by virtue of the Exception to thecksion. RSUI's motion is therefore granted, and

defendants’ motion deni€d.

1 Although it is sufficient to resobvthis motion that defendants risno triable issue of fact as

to whether the crane’s supports were anchtwete claimed commercial space on the third
floor, the Court is constrained tmte that RCG’s and E51’s profésl evidence that there was, in
fact, such space is exceedingly frafifter more than three years of discovery, the sole evidence
supporting defendants’ assertiomtlthe third floor was to ecain commercial space is the
deposition testimony of a number of defendaptsicipals. That testimony, of course, post-
dates the Accident, and was offered—withauny corroborating documentary evidence—at a
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CONCLUSION
For the foregoing reasons, RSUI’s motion for summary judgment is granted. RCG’s and
ES51’s cross-motion for summary judgment is denied. RSUI is directed to submit to the Court, no

later than August 6, 2012, a proposed form of judgment.

SO ORDERED.

fund A, Engthionsts

Paul A. Engelmayer
United States District Judge

Dated: July 31,2012
New York, New York

time when the defendants had a substantial incentive to establish coverage under the Policy. Had
this matter proceeded to trial, such testimony, lacking any documentary corroboration, would
have been open to substantial impeachment.
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