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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

JAMES BIGGS
Plaintiff,
ECF CASE
V. 08 Civ. 8123PGG)
THE CITY OF NEW YORK, NEW YORK CITY
POLICE DEPARTMENT, NEW YORK CITY MEMORANDUM OPINION &
POLICE OFFCER SOCRATES SOTO, NEW YORK| ORDER

CITY POLICE OFFICER LUIS RODRIGUEZand
NEW YORK CITY POLICE DETECTIVE NELSON
FELIZ,

Defendants

PAUL G. GARDEPHE, U.S.D.J.:

The Complaint in this action alleges claims undg®2 U.S.C. 8§ 198%r
violations ofJameBiggs’ Fourth Fifth, and Fourteenth Amendment rights; ands{aje law for
assault and batterpegligent hiring, supervision, and retention; intentiongilction of
emotional distresgnd malicious prosecutiorAs a result of earlier rulings by theDistrict
Judge Chir, the only remaininglaims arefor (1) excessive forcander the Fourth and
Fourteenth AmendmeamigainstPoliceOfficers Socrates Soto and Luis Rodrigu@) assault
and batterysagainst Soto and the City of New Yo(B) negligent hiringasagainst the Cyt of
New York and(4) intentional infliction of emotional distressagainst Soto and Rodriguez.
Defendantdrave moved for summary judgmers to all of Plaintiff’'s remaining claimg~or the

reasons statdoelow, Defendants’ motiowill be GRANTED.

! Judge Chin dismissed Biggsialiciousprosecution claims and all claims against the New
York City Police DepartmentNYPD”) in a Decembef2, 2008 Orderdismissed Biggs-ifth
Amendment claims a Februaryl 8, 2009 Order; and dismissdtcaims against Nelson Feliz
in anApril 1, 2009 Order.This case was reassigned to fsurt on May 12, 2010. (Docket No.
34)
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BACKGROUND

Defendarng Socratessoto and_uis RodriguezareNew York Citypolice officers
(Def. R. 56.1 Stat. 1 3, 13)At about 3:15 a.m. on September 21, 2007, Officer Rodriguez and
his partner weren pdrol in the area of East 22%Street in the Bronx. They were in uniform
and in a marked police vehiclét that time, theyobserved vehiclebeing driven in an erratic
manner.Biggs wasseated in the fromiassenger seat tifisvehicle (Id. 112-3, 6, 1) NYPD
Central Dispatch informed Rodrigudmat the vehiclénad been stolen at knifepoint on
September 20, 2007, and that occupants of the vehicle should be considered armed and
dangerous. Id. 11 4, 5)

Rodriguez followed the vehicle for a few bloakstil it came to a stgghe then
put on his veltle’s siren and flashing lightdRodriguez ordered the driver to turn off the engine,
to put the keys on the roof of the vehicle, to put his hands outside his car window, to open the
door from the outside, and to exit the vehicle and lie on the ground. The driver complied with all
of these instructions.ld. 116-10 RodriguezhenorderedBiggsto place his hands outside of
the window and texit the vehicleBiggsdid not comply with either demandld ({1 1112)

Officer Sotoof the NYPD’sBronx Auto Larceny Uniheard a radio transmission
stating that NYPD officers were following a stolen vehicle on East 224tht Skéer

responding tahe sceneQfficer Soto— also in uniform — observegiggssitting in the front seat

2 To the extent that this Court relies on facts drawn from Defendants’ Rule 56rhesigtit

does so because Plaintiff has either not disputed those facts or has not done sdiwiih toita
admissible evidenceSeeGiannullo v. City of New York322 F.3d 139, 140 (2d Cir. 2003) (“If
the opposing party . . . fails to controvert a fact so set forth in the moving party’s Rule 56.1
statement, that fact will be deemed admitted.” (citations omitted)). Plaintiff's Rule 56
Statement is entirely inadequate. Plaintiff does not admit or deny the factualesttstset forth

in Defendants’ Rule 56.1 Statement, but instead sets forth his own account, frequéotly wit
supporting citations to the recordSgePItf. R. 56.1 Stat.) In any event, the version of events set
forth in Plaintiff's Rule 56.1 Statement is consistent as to all material facts withdaefish
account.




with the passenger door open dnsl feetoutside of the car on the groundd. [ 1314, 42
Soto Aff. § 3) Soto and other officers repeatedly ordBigdsto exit the vehicle anghow his
hands, but Biggs did not comply. (Def. R. 56.1 Jt4t1516, 13

AsRodriguez appractedthe vehicle Biggsreacledinto his sleeve and peltl
out an object with a black handldd.( 20) To distractBiggs Rodriguez shattered the back
window of the car with his batorBiggsthen stood up, pulled out the object with a black handle
—revealed to be serrated knife approximately thirteen inches long — and exited the veldtle. (
11 2-26, 43) As Biggsexited the vehiclghe wavedheknife over his head in an erratic
manner? (Id. § 27) Officer Rodriguez then drew his firearm, backed up, and ordered Biggs to
drop the knife. Biggs did not comply. Officer Rodriguez and other offitbersrepeatedly
ordered Biggs to drop the knife, but Biggs continued to swing the knife over his head, staring at
Rodriguez and the other officerdd.(T 2832)

With the knife still over his hea@iggsthen focused his attention on Rodriguez
and Soto. I€l. 1 33) Officer Sotanstructed Biggs, at least thradditional times, to drop the
knife. Biggs did not comply.Id. 1 34) Sotoalso wared Biggs that he would shootBiggs did

not drop the knife. (Dollin Decl., Ex. A (Biggs Tr.) at 84:9-17) By that time, Biggs was n® mor

% In his Rule 56.1 Statement, Biggs denies waving the knife over his head erraticallyR (el

56.1 Stat. 11 27-28) Biggs cites no evidence contradicting Defendants’ account, hanever
thus these facts are deemed admit®dnnullg 322 F.3cat 140 In any evat, Biggs testified

at his deposition that he “had the knife above [his] head” (Dollin Decl., Ex. A (Bigpat®86;
seealsoPItf. R. 56.1 Stat § 27), andas discussed belowin pleading guilty to reckless
endangerment, Biggs admitted to “waving a knife in close proximity to policeeoffioto.”

(Dollin Decl., Ex. I) Biggs also testified at his deposition that he was *laigtihe time of the
incident, having smoked both cocaine and marijuana. (Dollin Decl., Ex. A (Biggs Tr.) at 63, 65,
66, 86; Def. R. 56.1 Stat. | 45)



thansevenor eight feetaway from Sotp“within lunging distancé? (Def. R. 56.1 Stat. {37
38)° Soto feared tht Biggs would stab hipand feared for his life as well as for the safety of
Rodriguez andheother officers (Id. 11 39-40) Accordingly, Soto fired two shots §{dl0), the
first round struck aehicle but the secondit Biggs right hip. (Dollin Decl., Ex. E { 18)

As a result of this incidenBiggswas charged with, angleaced guilty to,
reckless endangerment in the first degr&€he criminal information filed against Biggs charged
that “under circumstances evincing a depraved indifferemberman life, [he] recklessly
engagel[d] in conduct which created a grave risk of death to another persbnEx (l; Def. R.
56.1 Stat. § 51During his September 22, 2008 plea allocution, Biggs admitted that he had
“created a grave risk of death” iyyointing and waving a knife in close proximity to Police
Officer Soto.” (Dollin Decl. Ex. B at 3-4; Def. R. 56.1 Stat. { 52)

DISCUSSION

Summary judgment is warrantedghenthe moving party shows that “there is no
genuine issue as to any material factti dhat it “is entitled to a judgment as a matter of law.”
Fed. R. Civ. P. 56(c). “The movant’s burden will be satisfied if he can point to an absence of

evidence to support an essential element of the nonmovingpeldyn.” Goenaga v. March of

DimesBirth Defects Foungd51 F.3d 14, 18 (2d Cir. 1995).

* There is evidence in the record that Biggs lunged at Officers Soto and RodbgllezDecl.,
Ex. D (Rodriguez Aff.) § 26) and thatter Rodriguez initially retreated, Biggs “began to rapidly
approach [Soto] with the knife in his hands.” (Dollin Decl., Ex. E (Soto Aff.) {1 11) The
Defendants do not include any of these alleged facts in their Rule 56.1 Statemewerhamne
explicitly concede in their brief “that the issue of whether plaintiff ‘ludige the officers is in
dispute.” (Def. Br. 9) Accordingly, for purposes of this motion, this Court assumedzidiga
was not advancing or lunging towards Soto or any other officer when the shotsrackre fi

> Biggs contends that there is a factual dispute dbealistancéetween Biggsnd Soto (PItf.

Br. 3), but Biggs testified at his deposition thatss only seven to eight featvayfrom Soto
when the shots were fired. (Dollin Decl., Ex. A (Biggs Tr.) at 87:10-11)

4



“A dispute about a ‘genuine issue’ exists for summary judgment purposes where
the evidence is such that a reasonable jury could decide in the non-movant’s favanr.'v.Bey

County of Nassgb24 F.3d 160, 163 (2d Cir. 2008). In deciding a summary judgment motion,

the Court “resolve[s] all ambiguities, and credit[s] all factual inferenceé<thed rationally be

drawn, in favor of the party opposing summary judgmegiffa v. General Elec. Co252 F.3d

205, 216 (2d Cir. 2001)However, “a party may not ‘rely on mere speculation or conjecture as

to the true nature of the facts to overcome a motion for summary judgment.” Lipt@tueN

Co., 71 F.3d 464, 469 (2d Cir. 1995) (quoting Knight v. U.S. Fire Ins. &4 F.2d 9, 12 (2d

Cir. 1986)).

l. DEFENDANTS ARE ENTITLED TO SUMMARY
JUDGMENT ON PLAINTIFF 'S SECTION 1983 CLAIM

A. Applicable Law

“In addressing an excessive force claim brought under § 1983, analysis begins by
identifying the speci€ constitutional right allegedly infringed by the challenged application of

force.” Graham v. Conng©90 U.S. 386, 394 (1989) (citirdaker v. McCollan443 U.S. 137,

144 n.3 (1979)).“Where, as here, the excessive force claim arises in the context of an arrest or
investigatory stop of a free citizen, it is most properly characterzedeinvoking the

protections of the Fourth Amendment, which guarantees citizens the right ‘toube setheir
persons . . . against unreasonable . . . seizures’ of the pefSmham 490 U.Sat394. In

cases where a citizen claims “that law enforcement officials used excessive forceaurtgeof
making an arrest, investigatory stop, or other ‘seizure’ . . . [s]uch claimsogerigranalyzed

under the Fourth Amendment’s ‘objective reasonableness standardGrah&m 490 U.S. at



388;seealsoTennessee WGarner 471 U.S. 1, 7 (1985).“The ‘reasonableness’ of a particular

use of force must be judged from the perspective of a reasonable officer oartberather than
with the 20/20 vision of hindsight.Graham 490 U.S. at 396 (citing Terry v. Ohi892 U.S. 1,
20-22 (1968)). “The calculus of reasonableness must embody allowance for thatfadlice
officers are often forced to make sggcondudgments -in circumstances that are tense,
uncertain, and rapidly evolvingabout the amount of force that is necessary in a particular
situation.” Id. at 396-97.
Where an officer has employed deadly foftketest forobjective

reasonableness well established

In order for it to be objectively reasonable for an officer to use deadly force t

apprehend a suspect, he must have probable cause to believe that the suspect

poses a significant threat of death or serious physical injury to the afficer

others. Tennessee v. Garnef71 U.S. 1, 3, 11 (1985 he objective

reasonableness test will not be met if, on an objective basis, it is obvious that no

reasonably competent officer would have concluded in that moment that his use
of deadly force wasecessarySeeMalley v. Briggs 475 U.S. 335, 341 (1986).

Pub. Adm'’r of Queens County ex rel. Estate & Beneficiaries of Guzman v. QiswfYork

No. 06 Civ. 7099, 2009 WL 498976, at *5 (S.D.N.Y. Feb. 24, 2009).
“[P]roper application [of the reasol@ness test] requires careful attention to the

facts and circumstances of each particular case, including the severity ofrtb@tissue,

® Accordingly,to the extenBiggs’ excessive forcelaimis founded orthe Fourteenth
Amendment, it must be dismisse8leg e.qg, Hemphill v. Schott141 F.3d 412, 418 (2d Cir.
1998).

" “Under federal law, a police officer is authorized to use deadly forceeii§tispect threatens
the officer with a veapon’ or ‘poses a threat of serious physical harm, either to the officer or t
others.” Stevens v. Metro. Transp. Auth. Police Depa3 F. Supp. 2d 415, 420 (S.D.N.Y.
2003) (citingGarner 471 U.S. at 11-12). Under New York law, a police officeragiifg an

arrest may use deadly force if the officer “reasonably believes that . . . degsllggbforce is
necessary to defend the police officer or peace officanother person from what tb&icer
reasonably believes to be the use or imminent tideaully physical force.” N.Y. Penal Law §
35.30(1)(c) (McKinney 2007).




whether the suspect poses an immediate threat to the safety of the officeaeyyrastd whether
he is activelyesisting arrest or attempting to evade arrest by fliglat. {citing Garner 471 U.S.
at 89). “In. .. circumstances [where an officer uses deadly force], the ‘immediate threat’

criterion controls the outcome of this Court’s evaluatio&dlim v. Poulx, 93 F.3d 86, 91 (2d

Cir. 1996) (citingGarner 471 U.S. at 11-12).
“To survive summary judgmefin a deadly force casefhe [plaintiff must] raise
a material question of fact as to whether [the officer’'s] decision to useydeexd was
‘objectively reasonable,’ or in other words, whether he had ‘probable cause to believe that [the
plaintiff] pose[d] a significant threat of death or serious physical injufitimself] or others.™

Costello v. Town of Warwick273 F. App’x 118, 119 (2d Cir. 2008) (quoti@gwan ex rel.

Estate of Cooper v. BreeB52 F.3d 756, 762 (2d Cir. 20033gealsoO’Bert v. Vargo, 331 F.3d

29, 36 (2d Cir. 2003) (“It is not objectively reasonable for an officer to use deadlydorce t
apprehend a suspect unless the offieer probable cause to believe that the suspect poses a
significant threat of death or serious physical injury to the officer or others

“Disputes over reasonableness aralhgtdiact questions for juries. However, in
gualified immunity cases, we aretrconcerned with the correctness of the defendants’ conduct,
but rather thedbjective reasonablenesd their chosen course of action given the circumstances
confronting them at the scene. With this concern in mind, we have held that when the factual
record is not in serious dispute [,] [t]he ultimate Bgal determination whether .a reasonable
police officer should have known he acted unlawfully is a question of law betterldfefoourt

to decid€. Lennon v. Miller, 66 F.3d 416, 421 (2d Cir. 1995) (citing Warren v. Dwg66

F.2d 70, 76 (2d Cir. 1990cert denied 498 U.S. 967, 1 (1990Qliveira v. Mayer 23 F.3d 642,

649 (2d Cir. 1994)ert denied 513 U.S. 1076 (199%)[IJmmunity ordinarily should be



decided by the court . in those cases where the facts concerning the availability of the defense

are undisputed.”); Finnegan v. Fountaéi5 F.2d 817, 821 (2d Cir. 1990) (“Once disputed

factual issues are resolved, the application of qualified immunity gltimately a quesbn of
law for the court to decide.”))
B.  Analysis

Defendants argue that it was objectively reasonable for Ofioter to use deadly
forcegiven that (1) Biggsepeatedlygnored orders to drop the knife — which he was holding in
a potentially striking pagon above his head; and (2) Biggs was standing in close proximity to
Soto. (Def. Br. 6)Biggsargues that summary judgmestiould bedenied howeverpecause
there are genuine issues of material &sctothe distance between Biggs and Setbether
Biggslunged at Soto, and whether more thaa shotswere fired® (PItf. Br. 4) Because Biggs
has not demonstredthata material issue of faeixistsas to whether Officer Soto had probable

cause to believe that Biggs posed a “significant threat dhadeaerious physical injury to

® In his opposition briefBiggs makes an untimely application to ad PD Officer Samuel
Castroas a defendant in this action. (PItf. Br. 6) Biggs cont#matbecause Castro was at the
scene and his wpan was not checked for discharge, a genuine issue of materiekistsas to
whether Castro also fired his weapon. (PItf. BrByygsargues that because a police report
stateghat the “passenger side windows were blown’ ¢higre is evidence thabore than two
shots were fired. (PItf. Br. 4)

Biggs application to add Castro as a defendant is denied. As an initial matter, an “opposition
[brief] to a summary judgment motion is ‘not the proper place to amend a compl&ifeltz v.

City of New York No. 99 Civ. 3932, 2004 WL 1907309, at *4 (S.D.N.Y. Aug. 25, 2004) (citing
Covello v. Depository Trust Co212 F. Supp. 2d 109, 119 (E.D.N.Y. 2002)).any event, there

is no evidence that Castro discharged his weapon or that more than two shots e fivis
deposition, Biggsestfied that only two shots were fired (Dollin Decl., Ex. A (Biggs Tr.) at
110:17-23), and the police repaited by Biggs states thabnly two roundsverefired. (Brown
Decl., Ex. 3) As to he smashing of theearwindow, it is undisputed that Officer Rodriguez
shattered the rear window with his baton in order to distract Biggs, after Bigays peljnga

knife out of his sleeve. (Def. R. 56.1 S&#.2126) Finally, Plaintiff's Rule 56.5tatement

does not dispute that only two shots were fired.




[Officer Soto] or others,5eeVargao 331 F.3d at 36, Defendants are entitled to summary
judgment.

The relevant facteere ae undisputed andemonstrate th&oto’s actbns were
objectively reasonableUniformed offices initially approached Biggs after learning that the
vehicle in which he was travelling had been stolen at knifepoint. (Def. R. 56.1 Stat. {[Thg 5)
officers instructed Biggs to put his hands out of the car window and exit the yélicte
refusedto comply. (d. 11 11, 12) Instead, Biggs reached into his sleeve and pulled out a 13-
inch serrated steak knifeld( 11 20, 22, 24-25) Biggs then got out of the vehicle and began
waving the knife over his head in an erratic mannkgt. §(27) Office Rodriguez stepped back,
drew his firearmandorderedBiggs to drop the knife. Biggs — whose irrational behavior was
fueled by cocaine, marijuana, and beer ingested in the hours preceding this rclkenot
comply, but turned his attention to Rodriguez and Soto, who stoodeviy to eight feet away,
“within lunging distance (1d. 1 2832, 44-45) Officer Soto then repeatedly demanded that
Biggs drop the knife, warning thBiggswould otherwise be shdtBiggsheard the orders and
the warningout did not comply, and instead continued to wave the knife above his head in a
threatening manner thaausedsototo fear forhis life and the safety afearbyofficers. (Id. 11
35-40 Under these circumstances, which are undisputed for purposes of this motion, Soto had
probable cause to belietleatBiggs posed a significant threat of death or serious physical injury
to Soto and his fellow officers, and thus Soto’s decision to use deadly force wasselyjecti

reasonable. Sééargo 331 F.3d at 3aNimely v. City of New York 414 F.3d 381, 390 (2d Cir.

2005)(*“[A]n officer’ s decision to use deadly force is objectively reasonable only if the officer

° At his deposition, Biggs explained that he did not drop the knife because he was “high.”
(Dollin Decl., Ex. A (Biggs Tr.) at 86)



has probable cause to believe that the suspect poses a significant threat of skxahsor
physical hjury to the officer or others.{quotingCowan 352 F.3d at 762)).

This Court’s conclusion that Soto’s use of deadly force was objectively
reasonable is further supported by Biggs’ admissions in pleading guiltgkiess
endangermentDuring the pla proceedingBiggs admitted that he had “recklessly engagel[d] in
conduct which created a grave risk of death” by “pointing and waving a knife gmlosimity
to Police Officer Soto.” Def. R. 56.1 Stat. { 52; Dollin Decl. Ex. B a#i3-As a result ohis
plea, Biggs is collaterally estopped from denying that “under circumstantcesng a depraved
indifference to human life, [he] recklessly engage[d] in conduct which craajeave risk of
death to [Officer Soto].” Dollin Decl., Ex. I; Def. R. 56.1 Stat. { 51)

Under New Yorkaw,' the collateral estoppel doctrine appliétie issue in the
second action is identical to an issue which was raised, necessarily decideatenal m the
first action, and the plaintiff had a full and fair opportyrid litigate tle issue in the earlier

action.” Parker v. Blauvelt Volunteer Fire C63 N.Y.2d 343, 349 (1999). As noted above,

during his September 22, 2008 plea allocution, Biggs admitted that he had “createsl ressgrav
of death” by “pointing and waving a knife in close proximity to Police Officeo3ofDollin
Decl. Ex. B at 34, Def. R. 56.1 Stat. 1 52) Biggs is nouwllaterally estopped from denying
these factdbecause hbad a full and fair opportunity to litigate thatureof his conduct dring
the criminal proceedingand a finding concerning his conduct was necessary to support his
conviction for reckless endangerment in the first deg8seParker 93 N.Y.2d at 350seealso

Brothersv. Akshar 05-CV-1265(TJM), slip op. at 14 (ND.N.Y. July 10, 2007)aff'd, No. 07-

19411 conducting [the collateral estoppel] analysis, a federal court must applyléiseof
collateral estoppel of the state in which the prior judgment was renddrieth, in this case is
New York.” Sullivan v. Gagnier225 F.3d 161, 166 (2d Cir. 200@)ting Leather v. Eyck180
F.3d 420, 424 (2d Cir. 1999)).
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3204-cv, 2010 WL 2649814 (2d Cir. June 30, 2010); Diggs v. N.Y. Police, Dep'04CV1849

(CBA)(LB), 2005 WL 3533158, at *4 (E.D.N.Y. Dec. 22, 2009P(taintiff’s conduct was at
issue in both the criminal and presentgareding, it was actually litigated and decided in the
criminal trial, plaintiff had a full and fair opportunity to litigate the issue of higlaohat his
criminal trial, and his conduct was necessary to support the final judgment on ttsethatie
had in fact committed those crimes.”).

In admitting that he threated and endanger&btoby “pointing and waving a
knife in close proximity to [Soto],” Biggs provided a factual record that justBieto’s use of
deadly force.SeeStevens293 F. Supp. 2d at 4Z6iting Garner 471 U.Sat 1112); seealso

Diggs 2005 WL 3533158, at *&iting Estate of Kenneth Jackson v. City of Rochesi@s F.

Supp. 779, 783 (W.D.N.Y. 1989)f a suspect threatens an officer with a weapon, the officer
may use deadlforce in response.”).

With respect to Plaintiff's claimed issues of material fact, none preclude summary
judgment. As discussed above, there is no issue of fact as to the distance bejgeand
Soto at the time the shots were fired, nor is theyee&idence demonstrating that more than two
shots were fired. While Defendants have conceded that there is an issue ofdfadhether
Biggs lunged at Officer Sotd,this Court concludes that this factual dispsteot material.
Given the proximity btween Biggs and Sotnd the fact that Biggs was within lunging distance

of the officer Biggs’ waving of the knife above his head, his focus on Soto and Rodriguez, and

1 The basis for Defendants’ concession on this point is not clear. This Court has found nothing
in the record that places in dispute Officer Rodriguez’s sworn statement iatifPquickly

lunged toward me and Officer Soto, and as he did so, the blade of the knife was pointed in our
direction.” (Dollin Decl., Ex. D (Rodriguez Aff.) 1 26) Plaintiff provides no evidentia

support for his assertion that there is an issue of fact as to whether Biggstiowgeds the

officers, merely stating that Defdants have conceded this point. (PItf. R. 56.1 Stat. { 38)
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his irrational refusal to obey orders to drop the knife, Officer Soto was noatatilig wait until
Biggs attempted to slash him before exercising deadly force.

Plaintiff cites no legal authority in support of his excessive force claim, but
appears to argue that Officer Soto was required torétistat or attempt theseof nondethal
force. Whenpolice officers aréaced with an imminent threat of death or serious bodily harm,

however, they have no duty to retreat ang m@ploy deadly forceSeeMerzon v. County of

Suffolk, 767 F. Supp. 432, 448 (E.D.N.Y. 1993An officer is autlorized to use deadly physical
force when he or she reasonably believes such to be necessary to defend ther affictrer
from what he or she reasonably believes to be the use of imminent use of deadiyl phvys.
Under such circumstances, the officer is under no duty to retreat.”); N.Y. Rend L
35.15[2][a][ii] (“A person may not use deadly force upon another person under circumstances
specified in subdivision one unles@) the actor reasonably believes that such other person is
using or about to use deadly physical force[T]he actor is under no duty to retreat if he or she
is. .. (ii) a police officer . . . acting pursuant to section 35.30.”). Givemthenentthreat
posed by Plaintiff who was*pointing and waving a knife iolose proximity to. . . Sotd in a
manner that “created a grave risk of deatht’was objectively reasonable for Soto to employ
deadly force withoutetreating or firsattempting the use of ndathal means SeeBrothers v.
Akshar, 05-CV-1265 (TJM) slip op. at 14 (N.D.N.Y. July 10, 2007@ff'd, No. 07-3204-cv,
2010 WL 2649814 (2d Cir. June 30, 20109ting that where an officer faces an immediate
threat, theremay be “no opportunity to take a less drastic measure, such as firing a warning
shot”).

In sun, Soto’s failure taetreator use norlethal force-even if mistaker- was

not unconstitutionalSeeLennon v. Miller 66 F.3d 416, 421 (2d Cir. 1995) (“[@hre not

12



concerned with the correctness of the defendants’ conduct, but ratheljétive
reasonablenessf their chosen course of action given the circumstances confronting thieen at

scene. ") seealsoSalim v. Proulx93 F.3d 86, 92 (2d Cir. 1996) (“[The officer’s] actions

leading up to the shooting are irrelevant to the objective reasonableness of his abtitict
moment he decided to employ deadly forceBecauset was under the circumstances here,
objectively reasonable for Soto to employ deadly force, Defendants are eotglatimary
judgment orPlaintiff's Section 198%laims?

I. QUALIFIED IMMUNITY

Defendants alsargue that they are entitteddommary judgment on qualified
immunity grounds. “The doctrine of qualified immunity protects government officials ‘from
liability for civil damages insofar as their conduct doesvwialate clearly established statutory or

constitutional rights of which a reasonable person would have known.”™ Pearson v. Callahan

129 S. Ct. 808, 815 (2009) (quotibi@rlow v. Fitzgerald457 U.S. 800, 818 (1982)Xhe

Supreme Court has “repeatedly. stressed the importance of resolving immunity questions at

12 Biggs’ Section 1983 claim against Rodriguez fails for the same reasons elisahsse.
Plaintiff contends that Rodriguez used force in conjunction with the shooting when &shesin
the reawindow of the car in preparation for anticipated firing of weaponry at plaint(RItf.

Br. 3) A police officer is personally involved in the use of excessive force if Heeeitber: (1)
“directly participates,” defined as thimtentional particpation in the conduct constituting a
violation of the victim’s rights by one who knewtbi facts rendering it illegdlseeProvost v.
City of Newburgh 262 F.3d 146, 155 (2d Cir. 200dy, (2) fails “to intervene to protect the
constitutional rights of citizens from infringement by other law enforcenféoérs in their
presence.’Anderson v. Branerl7 F.3d 552, 557 (2d Cir. 1994).

Here,there is no evidence that Rodriguez directly participated in the shoo#e@®ré&/ost v.

City of Newburgh 262 F.3d 146, 155 (2d Cir. 2001). Accordingly, Biggs’ Section 1983 claim
against Rodriguez appears to be premised on a failure to intervene theory. GiGauttigs
conclusion that Soto’s use of force was objectively reasonable, Biggs cannot gnawaitlaim
that Rodriguez should have intervened to prevent the shooting.
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the earliespossible stage in litigation.Hunter v. Bryant502 U.S. 224, 227, 112 (1991) (per

curiam).

“[Q]Jualified immunity . . . is sufficient to shield executive employees from civil
liability under § 1983 if either (1) their conduct did not violate clearly establistlets of which
a reasonable person would have known, or (2) it was objectively reasonable [for theneM® bel

that their acts did not violate these clearly establisights.”Cornejo v. Bell 592 F.3d 121, 128

(2d Cir. 2010)seealsoAmore v. Novarrg2010 WL 3960574, at *5 (2d Cir. Oct. 12, 20{®

police officer who has an objectively reasonable belief that his actions aut iemftitled to

qualified immunty.” (quoting_Okin v. Village of Cornwal®n-Hudson Police Dep'20 577 F.3d

415, 433 (2d Cir. 2009)).
In Fourth Amendment excessive force cases,

“the qualified immunity inquiry is the same as the inquiry made on the merits.”
Scott v. Henrich39 F.3d 912, 914 (9th Cir. 1994) (citeddMBert v. Vargg 331

F.3d 29, 37 (2d Cir. 2003)). The Second Circuit has stated that in excessive force
cases the qualified immunity and Fourth Amendment analyses often “converge on
one question[:] Whether in the partiaukcircumstances faced by the officer, a
reasonable officer would believe that the force employed would be lawful.”

Cowan v. Breen352 F.3d 756, 764 n.7 (2d Cir. 2003) (citation omitted).
Accordingly, the answer to either the qualified immunity or the Fourth
Amendment question often resolves the othdr.

Guzman 2009 WL 498976, *5seealsoRoy, 42 F.3d at 695pting that because the Fourth
Amendment excessive force standard and the qualified immunity standard turntbenine
officer’'s conduct vas objectively reasonable, the outcome likely would have been the same even

if the officers had not raised an immunity defenSeardlaw v. Pickeftl F.3d 1297, 1303 (D.C.

Cir. 1993) (“We believe [the objective reasonableness] standard provides tloe éestiiating
both the scope of the officer’s qualified immunity as well as the plaintitiisncof excessive

force under the [F]ourth [A]mendment.”).
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“Summary judgment should not be granted on the basis of a qualified immunity
defense premised on an asie® of objective reasonableness unless the defendant ‘shiwafs]
no reasonable jury, when viewing the evidence in the light most favoralplaitatiff], could
conclude that the defendant’s actions were objectively unreasonable irf lotgeirdy

established law.™Vargo 331 F.3chat37 (quoting Ford v. Moore237 F.3d 156, 162 (2d Cir.

2001)). Courts deny summary judgment where there are disputed issues of mateaslttac

whether adefendant’s actions were reasonable. Robison v.82a F.2d 913, 924 (2d Cir.

1987) (affirming denial of summary judgment when parties provided conflictcauats of the

events that led to the claimede of excessive forcegeealsoHemphill v. Schott141 F.3d 412,
418 (2d Cir. 1998}“Because summary judgmdrdsed either on the merits or on qualified
immunity requires that no dispute about material factual issues remain, the dmtricerred by

entering summary judgment in favor of [the police officefgiting Lennon v. Miller 66 F.3d

416, 421 (2d Cir. 1995); Oliveira v. May&3 F.3d 642, 649 (2d Cir. 1994))); Thomas v. Rpach

165 F.3d 137, 144 (2d Cir. 1999) (“Because the district court could not determine whether the
officers reasonably believed that their force was not excessive when severalfetts were

still in dispute, summary judgment on the basis of qualified immunity wakigest” (citing
Hemphill, 141 F.3d at 416-18)

Here,for the reasons stated above, Biggs’ Fourth Amendment rights were not
violatedwhenhe was shot by SotdBecaise Soto’'sictions were objectively reasonable under
the Fourth Amendment excessive fostendardit follows that Defendantare also entitled to
summary judgment ogualified immunitygrounds. SeeCowan 352 F.3d at 764 n.Roy, 42
F.3d 695 (observinthat because the Fourth Amendment excessive force standard and the

qualified immunity standard turn on whether the officer’s conduct was objecteatpnable,
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the outcome probably would have been the same even if the officers had not raised aryimmunit

defense); Wardlayl F.3d atL303 (“We believe [the objective reasonableness] standard

provides the test for evaluating both the scope of the officer’s qualified imnaswgll as the
plaintiff's claim of excessive force under the [Flourth [A]Jmendment.”)

II. DEFENDANTS ARE ENTITLED TO SUMMARY
JUDGMENT ON PLAINTIFF'S STATE LAW CLAIMS

A. Assaultand Battery

Under New York lawa “civil ‘assault’ is the intentional placing of another in

apprehension of imminent harmful or offensive contadMerzon v. County of Suffolk767 F.

Supp. 432, 448 (E.D.N.Y. 19919i{ing Lambertson v. United States28 F.2d 441, 444 (2d Cir.

1976)). “T he elements of a civil ‘battery’ are (1) bodily contact, which is (2) harmful or
offensive in nature, and (3) madvith intent.” Merzon 767 F. Suppat 448 (citingMasters v.

Becker 22 A.D.2d 118 (2d Dept 1964 0ortnoy v. Bucalp82 Misc. 2d 590 (Sup. Ct. 1975)

“In order to establish the defense of justification . . . it must be shown that the
person attackewas under a danger or apparent danger of death or of great bodily harm. . . .”

Merzon 767 F. Supp. at 448 (citirBarbagallo v. Americana CorB2 A.D.2d 622 (1st Dep

1969)). The use of setfefense is “subject to the fundamental limitation tharotecting
oneself no more force is permissible than will reasonably effect such pwatédt. (quoting
Decker 36 Misc. 2dat 220Q.
Here, this Court’s dismissal of Biggs’ excessive force claim is fatal @asisesult

and battery claim:

The same standais used to evaluate claims of assault and battery under New

York law and of excessive force under the Fourth Amendment. Posr v. Doherty

944 F.2d 91, 94-95 (2d Cir. 1991Under federal or state law, a plaintiff must

show that “the amount of force used was objectively unreasonable” based upon a
consideration of “the perspective of the officer at the time of the arrest.”
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Anthony v. City of New YorkNo. 00 Civ. 4688 (DLC), 2001 WL 741743, at *13 (S.D.N.Y.

July 2, 2001) (quoting Lowth v. Town of Cheekimyg 82 F.3d 563, 573 (2d Cir. 19963k

alsoPierreAntoine v. City of New York04 Civ. 6987 (GEL), 2006 WL 1292076, at *8

(S.D.N.Y. May 9, 2006) (“Because there is a genuine issue of material tacivasther [the
officer] used excessive force agstiffthe plaintiff], there is likewise a genuine issue of material
fact as to whether [the officer] committed assault against [the plaintiff], anddhen for
summary judgment is thus denied with respect to the assault c{aitimy Anthony, 2001 WL

741743, at *13))Hogan v. Franco396 F. Supp. 1313, 1315 n.2 (N.D.N.Y. 1995) (“The test for

whether a plaintiff can maintain a supplemental cause of action for assaudttearyl is the
exact same test as the one used to analyze a Fourth AmendmentexXoessiclaim.”);

Johnson v. HarrgriNo. 91CV-1460, 1995 WL 319943, at *34 n.3 (N.D.N.Y. May 23, 1995)

(citing Lippert v. State139 N.Y.S.2d 751 (Ct. Cl. 1955gh’g grantedon othergrounds 1995

WL 411175, at *1 (N.D.N.Y. July 6, 199%)W]ith respect to plaintiff's supplemental assault
and battery claim, the court notes that the test for whether a plaintiff carmmainth a cause of
action against law enforcement officials is whether the force usett@asonablé the exact
same test as the one used to analyze a Fourth Amendment excessive force claim.”).

Defendants are entitled to summary judgment on Biggs’ assault and battery
claims for the same reason that Biggs’ excessive force claim was dismissexr Sdfio’s use
of deadly force was obgtively reasonable under the circumstances.

B. Intentional Infliction of Emotional Distress

“Under New York law, a claim for intentional infliction of emotional distress
requires a showing of (1) extreme and outrageous conduct; (2) intent to cause, or
reckless disregard of a substantial probability of causing, severe emotional
distress; (3) a causal connection between the conduct and the injury; and (4)
severe emotional distre$s.
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Anthony v. City of New YorkNo. 00 Civ. 4688 (DLC), 2001 WL 741743, at *13

(S.D.N.Y. July 2, 2001) (quoting Stuto v. Fleishm&64 F.3d 820, 827 (2d Cir. 1999)).

Plaintiff “must plead and prove conduct which is so extreme and outrageous that
it ‘transcends the bounds of decency as to be regarded as atrocious and intolareividized

society™ Pawlicki v. City of Ithaca993 F. Supp. 140, 145-46 (N.D.N.Y. 1998) (citing Shapiro

v. County of Nassg202 A.D.2d 358 (1st Dept 1994)), amdist also present medical evidence

in support of his claimSingh 2005 WL 236511, at * (citing Bujnicki v. American Paving

and Excavating, IncNo. 99 CV 646S, 2004 WL 1071674, at *14 (W.D.N.Y. Mar 30, 2004))

Pepe v. Malansky67 F. Supp. 2d 186, 187 n.1 (S.D.N.Y. 198alentasv. Johnes257

A.D.2d 352, 353 (1st Dep’t 1999)T]o prevail on this state law claim, [the plaintiff] would
also have to establish through medical evidence that he suffered severe emotiasal Jis
Courts routinelygrant summary judgment against plaintiffs where they have failed to present
medical evidence demonsirag severeamotioral injury. SeePierreAntoine 2006 WL

1292076, at *8; Christenson v. Gutm&49 A.D.2d 805 (1998) (citing Glendora v. Wal8R7

A.D.2d 377, 377-378; Erani v. Flat93 A.D.2d 777 (2nd Dep1993)) (“[P]laintiffs’ failureto

submit medical evidence or the need to seek medical attention resulted in conmtusory

speculative allegations that were properly dismissed on summary judgment[.]”)
Here,Biggs has offered nomnedical evidence of severe emotional injury

Accordingly,Defendants are entitled to summary judgment concemgglaim for intentional

infliction of emotional distressSeeWalentas257 A.D.2d at 353ierreAntoine 2006 WL

1292076, at *8Pepe 67 F. Supp. 2d at 187 n.1 (dismissinggntional infliction of emotional

distressclaim whereplaintiffs failed to present medical evidence).
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C. Neqgligent Hiring, Supervision, and Retention

“In instances wheran employer cannot be held vicariously liable for its
employeés torts, the employer can still be helablie under theories of negligent hiring,

negligent retention, and negligent supervision.” Kenneth R. v. Roman Catholic Diocese of

Brooklyn, 229 A.D.2d 159, 161 (2d Dept 1997). “A claim for negligent supervision or retention
arises when an employer pla@semployee in a position to cause foreseeable harm, harm
which the injured party most probably would have been spared had the employer taken

reasonable care in supervising or retaining the employéerie v. Tewel] 820 N.Y.S.2d 682,

687 (N.Y. Sup. Ct. 20086).

Under New York law, a claim for negligent hiring, supervision or retention, “in
addition to the standard elements of negligence,” requires “a plaintiff [to] showhafl)e tort-
feasor and the defendant were in an emplaaployer relabnshp; (2) that the employer
‘knew or should have known of the employee’s propensity for the conduct which caused the
injury’ prior to the injury’s occurrence; and, (3) that the tort was committed omtpkger's

premises or with the employsrchattels.”Ehrens v. Lutheran ChurcB85 F.3d 232, 235 (2d

Cir. 2004) (quotindkenneth R.229 A.D.2d at 16{internal citations omitted))*A cause of
action for negligent hiring or retention requires allegations that the ennploy&iled to
investigate a pigpective employee notwithstanding knowledge of ‘facts that would lead a

reasonably prudent person to investigate that prospective employee.” Raochardity of

New York No. 04 Civ. 05314(THK), 2006 WL 3771115, at *13 (S.D.N.Y. Dec. 21, 2006)

(quoting_Adorno v. Correctional Services Coiil2 F. Supp. 2d 505, 518 (S.D.N.Y. 2004ge

alsoWilson v. Diocese of N.Y. of the Episcopal Churblo. 96 Civ. 2400(JGK), 1998 WL

82921 at *3-4 (S.D.N.Y. Feb. 26, 1998).uimary judgmenis grantedvhere theras no
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evidence that themployer negligently hired an employeeeee.q, Bouchard v. N.Y.

ArchdioceseNo. 04 Civ. 9978(PGG), 2010 WL 1173001, at *4-5 (S.D.N.Y. Mar 24, 2010)
(granting summary judgment against the plaintiff's negligent hiring claimusedhere was no
evidence that the defendant was on notice of a Catholic priest’s alleged profgeasitymit

sexual abugeWilson v. Diocese of New York of Episcopal Churdto. 96 Civ. 2400, 1998

WL 82921, at *3-5 (S.D.N.Y. Feb. 26, 1998) (same).
Here,the City is entitled to summary judgmentBiggs negligent hiring claim
because he has offerad evidence that the Citynew or should have known of any propensity

on Soto or Rodriguez’s part to injure arrestees or otl&gsTatum v. City of New Y¥rk, No.

06 Cv. 4290(BSJ)(GWG), 2009 WL 124881, at *10 (Jan. 20, 2009) (dismibsimdaintiff's
negligent hiring claim whereefailed to “malke], let alone substantiat[e], any.allegations”
that theCity of New Yorkknew or should have knovet acorrections officer'ropensity to
commit injury).

Biggs’ negligent hiring claim must also besmissed because Soto and Rodriguez

were acting within the scope of their employme&éeColodney v. Continuum Health Partners,

Inc., No. 03 Civ. 7276, 2004 WL 829158, at *9 (S.D.N.Y. Apr. 15, 2004)HEwan employee
is acting within the scope of her employment, her employer may be held liable for th

employee’s negligence only under a theoryaspondeasuperior and no claim may proceed

against the empi@r for ngligent hiring or retention.”). Here, there is no dispute that Soto and
Rodriguez were acting within the scapietheir dutiesas police officers Accordingly, “noclaim

may proceed against th@ity] for negligent hiring or retention.”Seeid.; Gurevich v. City of

New York, No. 06 Civ. 1646(GEL), 2008 WL 113775, at *6 (S.D.N.Y. Jan. 10, 2083jlaim

for negligent hiring or supervision can only proceed against an employer for aryeenptiing
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outside the scope of her employment.” (quoting Rowley v. City of New York, No. 00 Civ. 1793,

2005 WL 2429514, at *12 (S.D.N.Y. Sept. 30, 2005)).

CONCLUSION

For the reasons stated above, Defendants” motion for summary judgment is
GRANTED as to Plaintiff’s Fourth and Fourteenth Amendment excessive force claims against
Soto (First, Second, and Fourth Federal Claims); as to Plaintiff’s Fourth Amendment excessive
force claim against Rodriguez (Third Federal Claim); as to Plaintiff’s assault and battery claim
against Soto and the City of New York (First, Third, and Fifth State Law Claims); as to
Plaintiff’s negligent hiring claim against the City of New York (Seventh State Law Claim); and
as to Plaintiff’s intentional infliction of emotional distress claims against Soto and Rodriguez
(Eighth and Ninth State Law Claims).

The Clerk of the Court is directed to terminate the motion (Docket No. 15) and to
close this case.
Dated: New York, New York

November 15, 2010
SO ORDERED.

Paul G. Gardephe ©
United States District Judge
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