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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

UNION BANK, N.A.,

Plaintiff, 08 Civ. 08362 (PGG)
- against - MEMORANDUM DECISION
AND ORDER
CBS CORPORATION,
Defendant.

PAUL G. GARDEPHE, U.S.D.J.:

This action arises from a dispute ceming an investmermiccount that CBS
Corporation maintained at Union Bank, N\Athe “Bank”). The account was invested in the
The Reserve Primary Fund (“Reserve Fund”),cmey market fund that “broke the buck” as a
result of losses sustained from holdings diiban Bros. debt securities. On September 15,
2008, CBS directed the Bank to liquidats holdings in the Resar\¥und and to wire transfer
the proceeds to its account at JPMorgan €lfd3hase”). After receiving a communication
from the Reserve Fund that day indicating tbBS’s investment had been redeemed and that
the proceeds would be forwarded to the Bank -bltdre actual receipt of those proceeds —
the Bank wire transferred the full amount of CBReserve Fund investment to CBS’s Chase
account. The Bank alleges that the Reserve Fundadiih fact wire transfer those proceeds to
the Bank on September 15, 2008, and distributimra the Fund were subsequently frozen
due to losses associated with the collagfdeeshman Bros. The Bank demanded that CBS

repay it for the proceeds not receifeain the Reserve Fund, but CBS refused.

1 On December 18, 2008 Union Bank of California, N.A. changed its name to Union Bank,
N.A., and on February 2, 2009, the Court charthectase caption accordingly. (Order dated
Feb. 2, 2009 (Docket No. 26))
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Before the Court is the Bank’s mati for partial summary judgment on its
breach of contract and U.C.C. claims (Courdasad Il of the Complaint), and CBS’s motion to
dismiss the Bank’s claims for conversiompmey had and received, and unjust enrichment
(Counts Ill, IV, and V of the Complaint). Ftre reasons set forth below, the Bank’s motion
for partial summary judgment is DENIED withqutejudice, and CBS’s motion to dismiss the
Bank’s money had and received angust enrichment claims BENIED without prejudice to
renewal in the form of a summary judgmemition. CBS’s motion to dismiss the Bank’s
conversion claim is GRANTED.

l. Procedural History

The Bank’s Complaint alleges five causésction: (1) breeh of contract; (2)
a violation of N.Y. U.C.C. 8-A-402 and Cal. Com. Codel8402; (3) conversion; (4) money
had and received; and (5) unjesrichment. On November 3, 2008, CBS filed a motion to
dismiss the conversion, money had and recemed unjust enrichment counts. On January
30, 2009, the Bank moved for partial summary judgnos the first and second counts relating
to breach of contract and the U.C.C./Califar@iode violations. Tédparties have not yet
conducted discovery.
. Facts

On April 29, 2008, CBS “opened the Union Bank account for the purpose of
assisting CBS in its management of short tdrigh liquidity investments for its day-to-day
cash needs.” (Affidavit of Ken Woltersdorftdd January 21, 2009 (“Woltersdorf Aff.”), 11 6,
11) The parties’ banking relationship was goeel by the following agreements: the Select
Institutional Money Funds Account Agreentieand an addendum to that agreement

(collectively “SIMFAA”); and theMaster Funds Transfer Agreement, and an addendum to that



agreement. (collectively “MFTA")(Bank. R. 56.1 Statement, {1 22 3ynder these
agreements, CBS has the “sole responsibility for the investment, review, and management of
all Property held in [the] Account” but the Bah&s the authority to étmake or settle all
purchases, sales, exchanges, investmenteeameestments of the Property held in [the]
Account . . . upon receipt of, and pursuant to, [GBfastructions and according to the terms
and conditions of this agreement. . . .” (@mjkx. A at 8 2.1) The Reserve Fund was one of
a number of funds offered by the Bank to dBfinvestment through the account, and after
opening its account, CBS “insicted Union Bank that itaihds should be directed to
investment in [the Reserve Fund].” (Wolterddaif., § 12) “Over the history of the account,
CBS . .. cumulatively invested andtindrew more than $330 million.”ld., 1 13)

The events giving rise to thistaan began on September 11, 2008, when Ken
Woltersdorf, a CBS employee, sent an emaiBank employee Cathy YoebBtating: “I just
want to alert you that we expect to makellaredemption from the [Reserve Fund] on 9/15/08
due to significant disbursements expected ahdhate.” (Woltersdd Aff., Ex. A5) On
September 15, 2008, Woltersdorf called the BanktalddBank employee Ed Yee that “CBS
was instructing Union Bank to make a full redeimp of its interest inthe [Reserve Fund]
shares Union Bank held on its behalf andiindraw the proceeds of that redemption, as
[Woltersdorf] had indicated on September 11d.,(T 16) Woltersdorf also instructed Yee “to
wire the proceeds of thirinsaction to CBS.”1d.)

At 10:09 a.m. PT on September 15, 2008, Yoell sent an email to Woltersdorf

stating: “The sale of $72,268,078.21 [R]esdPvieary Liquidity 1l has been completed

2 Unless otherwise noted, the facts statatiénBank’s Rule 56.1 Statement are admitted in
CBS’s Rule 56.1 Statement.



Order#663444; included with the principaliie the interest of $77,404.08 as well.”
(Woltersdorf Aff., Ex. A6) At 10:45 a.m. RThe Bank initiated a wire transfer of
$72,345,482.29 to CBS'’s account at Chase.nkBR. 56.1 Statement, { 24; CBS R. 56.1
Statement, § 24) The wire transfer was irembby Chase at 11:12 a.m. PT on September 15,
2008. (d., 1 26) CBS alleges that it theredsthe $72,345,482.29 that the Bank had wired to
pay a portion of more than “$200 million aperating expenses and other disbursements on
September 15.” (Woltersdorf Aff., 1 22) “TReserve Fund [, howevedid not deposit the
proceeds of CBS'’s redemption order with Union Bank on September 15, 2q8auik R.
56.1 Statement,  29)

“On September 16, [tjhe Reserve [Fund] announbatias of 4:00 p.m. [ET]
... on September 16, the net asset value (‘NAV’) for the Primary Fund would be $.097 per
share, rather than the historically maineaNAV of $1.00 per share.” (Woltersdorf Aff., 23
(citing Ex. A7)). On September 22, 2008, theB#ies and Exchange Commission issued an
order suspending all righof redemption from the Reserve Fund. (Woltersdorf Aff., Ex. A9)
After the Reserve Fund allegedly failed to fardl the proceeds of CBSnvestment to the
Bank, the Bank demanded that CBS repay the Bank for its “advance” of fudd411 (26, 27)
CBS refused. (Bank R. 56.1 Statement,  36)

Since that time, the Reserve Fund has made patrtial distributions from customer

accounts. For example, on October 31, 2008R#werve Fund distributed approximately 50%

3 CBS alleges that, because it has taken no discovery, it has insufficient information to confirm
or deny whether the Reserve Fund failedii@ the funds to the Bank. (CBS R. 56.1
Statement, § 29)

* CBS denies that these funds were an ade@nd further deni¢kat any overdraft took
place, but does not dispute that it has faileskpay the Bank the funds it wire transferred to
CBS’s Chase account on September 15, 2008. (CBS R. 56.1 Statement, Y 36)



of the account balance of its customers’ stagents in the Reserve Fund, and on December 3,
2008, the Reserve Fund distributed approximdiéhp of the then remaining account balance

of its customers’ investments in the Regefund. (Affidavit of Marianne Bamonte dated

Dec. 12, 2008, Ex. 6) The Bank asserts that as of the date of its motion, the Reserve Fund has
distributed $57,040,069.90 to the Bank, $15,305,412.39 has not yet been paid°o@@®ank

R. 56.1 Statement, 1 33, 34)

[1I. Union Bank’s Motion for Partial Summary
Judgment Will Be Denied Without Prejudice

Union Bank argues that it is entitlénlsummary judgment on its breach of
contract and UCC claims because the parigezements unambiguously require CBS to repay
any funds the Bank advances to CBS as an overdraft on CBS’s account. The Bank relies on
language from the MFTA providing:
If you do not have sufficient funds available in your account(s) with us, we may,
but are not required to complete fund sfems you request. In such cases, you
agree to repay us immediately the amanafrany overdraft and for any related
fees. (Cmplt., Ex. B)

The Bank also cites the following language from the SIMFAA:
Bank is authorized to chardgiee Client . . . for théunds necessary for Bank to
complete any purchase or expense, to make any directed disbursement or to take
any other action regarding the Account. . . . Client will pay back any fees or costs
incurred . . . if funds in the &ount are insufficient. . . Id., Ex. A, § 8.2)

“The proper interpretation of an unaigbous contract ia question of law

for the court, and a dispute on suchissue may properly be resolved by summary

judgment.” Omni Quartz, Ltd. v. CVS Corp287 F.3d 61, 64 (2d Cir. 2002gealso

Adirondack Transit Lines, Ine. United Transp. Union, Local 158205 F.3d 82, 86 (2d

® CBS maintains that it does not have sufitiinformation to corifim or deny whether the
Bank received these amounts from the Resénnd. (CBS R. 56.1 Statement, 1 33, 34)



Cir. 2002). In addition, “[i]t is well estdished that a court may not admit extrinsic
evidence in order to detaine the meaning of amambiguous contract.Omni Quartz,

Ltd., 287 F.3d at 64. Thus, “if an agreement is complete, clear and unambiguous on its
face, it must be enforced according to the plain meaning of its teiagdlmud v.

Spellings 505 F.3d 139, 146 (2d Cir. 2007) (quotkgprnity Global Master Fund, Ltd.

v. Morgan Guar. Trust. Co. of New YQr&75 F.3d 168, 177 (2d Cir. 20043gealso

Palmieri v. Allstate Ins. Cp445 F.3d 179, 187 (2d Cir. 2006) (“In determining a motion

for summary judgment involving the constructmincontractual language, a court should
accord that language its plain meaningrgy due consideration to the surrounding
circumstances and apparent purpose wthe parties sought to accomplish.”).

CBS argues, however, that it “is entitled to discovery to show that, among
other things,”

(a) the payment CBS received was “an advance,” as Union Bank
contends,

(b) the parties never intended for tlentract to require repayment in this
circumstance,

(c) the course of dealing beten the parties confirms CBS’s
interpretation of the contracts,

(d) the industry practice in this sitiuat is for the financial intermediary
(Union Bank) to assume the risk of loss,

(e) Union Bank itself understood thabitre the risk ofoss in this
situation, and

(f) while Union Bank has submitted affidavit stating that its “Custody
Services Department” was not authorizedtake positions for the benefit
of the Bank’s portfolio,” the bank itselfasfully able to take beneficial
ownership of The Primary Fund shace®r which it held legal title, and
the bank in fact did so with respect [tbe shares relevant to this dispute.

(CBS Summary Judgment Br. 2{&mphasis in original).



The problem with CBS’s argumefiitpwever, is that this proposed
discovery all addresses parol evidence — ma#gtrinsic to the governing agreements —
and if the language of the governing agreemenclear and unambiguous, these matters

are all irrelevant.SeeOmni Quartz, Ltd.287 F.3d at 64CBS does little to explain why

the language relied on by the Bank — whippears to address a situation in which the
Bank completes a fund transfer directed byient even though the client’s account does
not contain sufficient funds — does not require CBS to répajBank the money it
advanced to CBS in anticipam of receiving the redemption proceeds from the Reserve
Fund.

Nonetheless, CBS correctly points out that the Second Circuit has stated
that “[o]nly in the rarest ofases may summary judgmentgranted against a plaintiff

who has not been afforded the ogpaity to conduct discovery.Hellstrom v. United

States Dep't of Veterans Affajr01 F.3d 94, 97 (2d Cir. 2000) (citations omitted). This

is not one of those cases.

Because of the absence of any discovery, CBS has not had the opportunity
to test basic alleged facts underlying this dispute and the Bank’s litigation position. For
example, the predicate for this lawsuit iattthe Reserve Fund did not transmit to the
Bank the proceeds of the redemption of CBS’s Reserve Fund investment on September
15, 2008. CBS has not had the opportunity ke @iscovery on this fundamental point,
however, and contends thahas insufficient information to admit or deny the Bank’s
allegation concerning it. (CBB. 56.1 Statement, I 29) Slanly, it is not clear from the
record what CBS’s account balance wathatBank during the relevant time period.

Assuming_arguendthat the overdraft and insuffamt funds provigins cited above



apply, it is necessary for the parties to lels$a what the balance was in CBS’s account
on, for example, September 15-17, 2008. It algyoears relevant tearn whether CBS’s

account was formally debited by the Bankavrafter September 15, 2008, and whether
the account showed a negative balance.

Similarly, the Bank’s contractual réienship with the Reserve Fund was a
necessary predicate for the Bank to invest CB®gsies in that fund, but CBS has not had the
opportunity to take discovery dhis issue. CBS has alsatd that it lacks sufficient
information to admit or deny certain potexily significant interactions between Bank
employeesd.q, Yee’s passing on of CBS’s trade mstions to Yoell, and Yoell's
interactions with Medina ) and Bank ermopée interactions with the Reserve Fuead(
Medina’s interaction with the Reserve Fuwuahcerning CBS’s trade order). (CBS R. 56.1
Statement, {1 18-20)

Moreover, the cases the Bank relsin arguing that summary judgment

should be granted notwithstandithe absence of discoveryfCaslterigg Master Invs. Ltd. v.

Charys Holding Co., IncNo. 07 Civ. 9742, 2008 WL 449690,*2t (S.D.N.Y. Feb. 19, 2008)

andWells Fargo Bank Nw., N.A. v. Taca Int'l Airlines, S,R47 F. Supp. 2d 352, 360

(S.D.N.Y. 2002) — are clearlyistinguishable. I'€aslterigg pre-discovery summary judgment
was granted because the defendant admittedsiinvdefault on contractual payments and did
not submit a Rule 56(f) affidavit in opposition to the moti@ee2008 WL 449690, at *2.
Similarly, inWells Fargg summary judgment was appropriate because the defendant did not
file a Rule 56(f) affidavit and accordingly had waived any claim that further discovery was

needed.See247 F. Supp. 2d at 360. There is no such record here.



In sum, “[a] party opposing a motion for summary judgment ‘must have had the
opportunity to discover information thatassential to [its] opposition to the motion Sutera

v. Schering Corp.73 F.3d 13, 18 (2d Cir. 1995) (revergipre-discovery grant of summary

judgment) quotingTrebor Sportswear Co. v. Limited Stores, Ji865 F.2d 506, 511 (2d Cir.

1989)) (quotations and citations omitted). Wisetor not the discovery CBS takes will
undermine the Bank’s arguments concerning gi@ieability of the ¢ted language from the
agreements is not clear, but CBS is entitieduch an opportunity. The Bank’s motion for
partial summary judgment will beeenied without prejudice.

V. CBS'’s Motion to Dismiss Will Be Granted in Part and Denied In Part

A. The Conversion Claim Will Be Dismissed

The Bank’s third cause of action is for conversiofiTo maintain a tort claim in
addition to a claim of breach of contract, a pifimust (i) demonstrate a legal duty separate
from the duty to perform underdtcontract; (i) demonstratefraudulent misrepresentation
collateral or extraneous to the contract; oy $eek special damages that are caused by the

misrepresentation and not recoverable as contract damdges.’/Actrade Fin. Tech. Ltd02

Civ. 16212 (ALG), 2007 WL 433358, at *4.(8N.Y. Bankr. Feb. 5, 2007) (citing

Bridgestone/Firestone, Inc. Recovery Credit Servs., In@8 F.3d 13, 20 (2d Cir. 1996)).

As to the first element, it is well-established that “[a] cause of action for

conversion cannot be predicatedaomere breach of contractPesseha v. TD Waterhouse

Investor Servs., Inc305 A.D.2d 268, 269, 761 N.Y.S.2d 22, 23 (1st Dep’t 2068));also

Priolo Commc'ns, Inc. v. MCI Telecomm. Cor@48 A.D.2d 453, 669 N.Y.S.2d 376, 377 (2d

® “According to New York law, ‘[c]onversion ithe unauthorized assumption and exercise of
the right of ownership over goods belonging to haoto the exclusion of the owner's rights.”
Thyroff v. Nationwide Mut. Ins. Co460 F.3d 400, 403-04 (2d Cir. 2006) (quotifigilant

Ins. Co. of Am. v. Hous. Auth87 N.Y.2d 36, 44 (1995)).




Dep’t 1998) (sameXKey Bank of New York v. GrossP27 A.D.2d 841, 843, 642 N.Y.S.2d

403, 404 (3d Dep’t 1996) (same). However, 1ggal duty independent of contractual

relations may be imposed by law as d@t to the parties’ relationshipBellis v. The Tokio

Marine & Fire Ins. Co., Ltd.No. 93 Civ. 6549 (DAB), 200@/L 193149, at * 11 (S.D.N.Y.

Feb. 7, 2002) (citin@ommer v. Fed. Signal Cor@83 N.Y.S.2d 957, 961 (1992)). “This

legal duty must spring from circumstances exémrs to, and not coritstting elements of, the
contract, although it may be connected vetid dependent upon the contradd”? “A duty
extraneous to the contract often exists witleeecontract accompasisome relation between
the parties out of which arises a duty ofraffative care, as in cases involving bailor and
bailee; public carrier and passenger; innkeepeérgaiest; lawyer and client; or principal and
agent.” Id.

The Bank fails to state a claim fasrorersion, however, because it does not
allege that CBS owes it a legal duty, soundintpm, independent of contractual relations.
Nowhere in the Complaint does the Bank assertttigaparties have a spatrelationship that
gives rise to an independeahity and, as noted above, thenBa&annot base its conversion
claim solely on its breach of contract claim.

Because the Bank fails to state droldor conversion, its demand for punitive
damages must likewise be dismissed. Punitive damages are not generally available for breach

of contract or quasi-contract claimSee, e.g.Rocanova v. Equitable Life Assurance Soc’y of

the United States83 N.Y.2d 603, 613 (1994) (“Punitive damages are not recoverable for an

ordinary breach of contract” abg#e'egregious tortious conduct”dah“was part of a pattern of

similar conduct directedt the public generally”schwartz v. Victoy Container Corp.294 F.

Supp. 866, 868 (S.D.N.Y. 1969) (“Asgeneral rule, in the absme of statutory authority,

10



exemplary damages are not recoverable in actarsreach of contract, irrespective of motive

on the part of defendant which prompted the breach.”) (citation omikfe8ye v. World

Boxing Ass’n No. 05 Civ. 9581 (DC) , 2007 WL 84455#,*5 (S.D.N.Y. Mar. 21, 2007)
(“New York does not allow punitive damages for unjust enrichment claims.”) (¢&itittpn v.
Klabal, 726 F. Supp. 67, 73 (S.D.N.Y. 1989).

B. The Fourth and Fifth Causes of Action for Money Had
and Received and Unjust EnrichmentVill Not Be Dismissed at This Time

Unjust enrichment and money hataeceived are quasi-contract claims.

Quasi contracts are not contraetsall, although they give rige obligations more akin to

those stemming from contract than from tortS&iden Assocs., Inc. v. ANC Holdings, Inc.

754 F. Supp. 37, 38 (S.D.N.Y. 1991) (quotiark-Fitzpatrick, Inc. v. Long Island R.R. Co.

See generally0 N.Y.2d 382, 388 (1987)). With regaalquasi-contract claims, “[t]he
contract is a mere fiction, a form imposednaer to adapt the caso a given remedy.1d.

(quotingClark-Fitzpatrick, InG.70 N.Y.2d at 388). “The law eates [the remedy of quasi-

contract], regardless of the inteon of the parties, to assure a just and equitable reddlt.”

(quotingClark-Fitzpatrick, Ing.70 N.Y.2d at 388).
CBS argues that the Bank’s quasi-cantrclaims should be dismissed because

the subject matter of this dispute is goverbgdhe SIMFAA and the MFTA, and numerous

" “Under New York law, for a plaintiff to pwvail on a claim of unjust enrichment, he must
establish (1) that the defendant was enrichédh@ the enrichment was at the plaintiff's
expense; and (3) that the circumstancesacé that in equity and good conscience the
defendant should return the mor@yproperty to tk plaintiff.” Golden Pac. Bancorp v. FDIC
273 F.3d 509, 519 (2d Cir. 2001). “To maintainaation for money had and received, New
York law requires the following element¥1) defendant received money belonging to
plaintiff; (2) defendant benefitefrom the receipt of moneynd (3) under principles of equity
and good conscience, defendant should not be permitted to keep the m&agdhs &
Whitmore Enterps. Corp. v. Schwar887 F. Supp. 2d 368, 377 (S.D.N.Y. 2005) (quoting
Aaron Ferer & Sons Ltd. v. Chase Manhattan B&i3d F.2d 112, 125 (2d Cir. 1984)).

11



courts have held that when an express conglacompasses the subject matter of a parties’
dispute, quasi-contract claimsust be dismissed. (CBS Man to Dismiss Br. 1, 5-8; CBS
Reply Br. 1-7) Because tlparties’ agreements concarfmoney funds account” and this
dispute arises from actions involving tlaatount, CBS argues thaiese contracts are
controlling and bar any quasi-coatt claims. Even wheras here, there is a dispute
concerning interpretation of therpas’ agreements, CBS maintains that quasi-contract claims
must be dismissed at the inception of a litigatidd.) (

The Bank counters thatpdaintiff may plead quasientract claims in the
alternative when there is a boinde dispute as to whether tharties’ agreements cover the
subject matter in dispute, or where it is @waclwhether those agreements cover a dispute.
(Bank Motion to Dismiss Br. 1, 9-14) More sgaally, the Bank argues that if it is unclear
whether the SIMFAA and the MFTA govern thetges’ dispute, it should be allowed to
proceed with its quasi-contract claims.

Thus, the parties’ arguments focus on whether the SIMFAA and MFTA cover
the “subject matter” of this dispute. CB8opts a broad interpretati of the term “subject
matter,” while the Bank maintains that theegments must specifically address what
happened here in order for the agreements to bar its quasi-contract claims. The Bank has the
better argument at thigage of the case.

The parties’ emphasis on the phrasgbject matter” can be traced to the

landmark New York Court of Appeals decisi@lark-Fitzpatrick, Inc. v. Long Island R.R. Co.

See generally0 N.Y.2d 382 (1987). IGlark-Fitzpatrick plaintiff sued the Long Island Ralil
Road and the Metropolitan Transit Authority breach of contract, quasi-contract, gross

negligence, and negligenc8eeid. at 385-86. Plaintiff had beewarded a contract to build a

12



new railroad on the Port Jefferson line androkd that it had suffered cost overruns because
of defendants’ flawed enginerg design, failure to acquire cairt property rights, and failure

to move various utility linesSeeid. at 385. In affirming the dismissal of plaintiff's quasi-
contract claim, the New York Court of Appeabeplained that “[t|he existence of a valid and
enforceable written contract governing a parac@ubject matter ordinarily precludes recovery
in quasi contract for events angiout of the same subject matteld. at 388. But contrary to

CBS’s arguments, the court’s analysis diderd there. The Court explained that

[i]t is impermissible . . . to seek damaga an action sounag in quasi contract
where the suing party has fully perfoed on a valid written agreement, the
existence of which is undisputeahd the scope of whicclearly covers the
dispute between the parties

Here, it is undisputed th#tte relationship between the parties was defined by a
written contract, fully detailing alipplicable terms and conditions, and
specifically providing for project design changes with adjustments in
compensation contemplated in light of those chantgesat 389 (citations
omitted) (emphasis added).

Therefore, th&lark-Fitzpatrickcourt held that the trial court properly dismissed the quasi-

contract claim because it found that the cacttat issue specifitp addressed whether
plaintiff should receive increased compensabenause of project design changes flowing

from defendants’ poor engineeg design and other failures.

DecisiondnterpretingClark-Fitzpatrickhave made clear that the predicate for

dismissing quasi-contract claims is that tbatcact at issue “clelgrcovers the dispute

between the parties.ld. For example, idoseph Sternberg, Inc. v. Walber 36th St. Assocs.

the plaintiff real estate broketaimed that the defendants hahspired to sell a building for a
reduced price in order to depriveapitiff of his broker's commissionSeel87 A.D.2d 225,
226-27, 594 N.Y.S.2d 144, 145 (1st Dep’t 1993). Théigmhad entered into a contract that

provided that plaintiff wuld earn a commission if he arrandedell the building for at least

13



$11.5 million. Seeid. at 226. Plaintiff furthealleged that he found such a buyer, but that the
owner and buyer conspired to deprive plaintifhed commission by agreeing to a lower price,
with a commission being paid to the owsemanaging agent and general partrieeeid. at
227-28. The defendants arguedtttthe contract barregkcovery of a commission” on

Plaintiff's quasi-contract clainmd. at 227.

In holding that the trial court erred dismissing Plaintiff’'s quasi-contract

claim, the Court distinguishe@lark-Fitzpatrick noting that in that e “there was a written

contract fully detailing all applicable termsdaconditions of the agreement of the parties”
whereas irSternberdthe contract . . . is silent as to plaintiff's entitlement to a commission in
the event a sale of the building occurred for a lesser pridedt 227. The court refused to

dismiss the quasi-contract claim explaining:

Obviously, if the brokerage agreementsatie had explicitly stated that, in the
event the sale did not proceed at the agpeme, plaintiff woutl not be entitled to
any commission, it would be indisputable thathing short of aale at that price
would entitle plaintiff to a commissionlThe contract, however, does not so state
and is silent as to the plaintiff's entittement to a commission in the event a sale
occurred for a lesser pricéd. at 228.

Similarly, in Rabin v. MONY Life Ins. Cq.plaintiff sued the defendant for,

inter alia, breach of contract and unjust enrichmenggahg that it had violated the terms of
certain whole-life policies by paying the castiue proceeds of these policies into a “MONY
Market” checking account rather thdimectly to policy holdersSeeNo. 06 Civ. 775 (LTS),
2007 WL 737474, at *1 (S.D.N.Y. Mar. 8, 2007). The Court denied defendant’s motion to
dismiss the unjust enrichment claim because thagean issue “as to whether the terms of the

parties’ agreement covered such mattethapropriety of MONY’s establishment of a

payment vehicle that allegedly benefitte@MY by . . . enabling MONY to receive fees or

14



other remuneration . . . . from [that] money funéd’ at *5 (record quotation omitted). Thus,
theRabincourt declined to dismiss plaintiff's unjusnrichment claim on a motion to dismiss,
because it was not clear whetlige insurance polies at issue prohited MONY from using

the MONY market checking account device to distribute cash value proceeds.

Here, and unlike in the cases relied on by C®&Ss not appropriate for this

Court to rule — at the inceptiai this case and as a matter of law — that the parties’ agreements

8 CBS relies on numerous cases, which aréndisishable, in which courts dismissed quasi-
contract claims after determining that thetacts before them unambiguously addressed the
precise issue in disput&eeBeth Israel Med. Ctr. v. HorizoBlue Cross & Blue Shield of

New Jersey, Inc448 F.3d 573, 587 (2d Cir. 2006) (affirming the dismissal of an unjust
enrichment claim on summary judgment — aftemadepth analysis afertain written and
implied-in-fact contracts — because an enforteeabitten contract “governed the particular
subject matter of this case.g. the applicable hospital reimbursement rateg)v. Beth Israel
Med. Ctr, No. 02 Civ. 2034 (DLC), 2003 WL 288081, at *5 (S.D.N.Y. Jun. 26, 2003)
(granting summary judgment against ungsrichment claim and finding th&ternbergvas
inapplicable because the action was not a caseernthere was “a bona fide dispute as to the
existence of a contract or where the contdaets not cover the dispuin issue’) (quoting
Sternberg187 A.D.2d at 228Nat’'| Westminster Bank PLC v. Grant Prideco, |1R61 F.

Supp. 2d 265, 275 (S.D.N.Y. 2003) (dismissing ungumsichment claim because “[t]he
allegations of the unjust enrichment count retatiely to the contractsind “the suing party

has fully performed on a valid written agreement, the existence of which is undisputed, and the
scope of which clearly covers thespgute between the gees™) (quotingClark-Fitzpatrick,

Inc., 70 N.Y.2d at 389)AdiPar Ltd. v. PLD Int'l Corp.No. 01 Civ. 765 (MBM), 2002 WL
31740622, at *12 (S.D.N.Y. Dec. 6, 2002) (dismissing unjust enrichment claim and
distinguishingSternberghecause “the contract at issue . . . spells out the terms of the supply
relationship between [the parties]Brontier-Kemper Constructoric. v. Am. Rock Salt Co.
224 F. Supp. 2d 520, 540 (W.D.N.Y. 2002) (disrmgsjuantum meruit claim because “the
parties expressly agreed thatetelant had the right to unilagdly change the scope of the
work” and “how much money plaiiff should be paid for doing the work, and whether or not
its time for performance should have been exadhdre “issues [that were] provided for in the
contract”);Goldman v. Metro. Life Ins. Cp5 N.Y.3d 561, 572 (2005) (“Given that the
disputed terms and conditions falttirely within the insurance contract, there is no valid claim
for unjust enrichment.”)Eesseha305 A.D.2d at 268-69 (dismissing a claim for money had
and received — when plaintiff claimed defendamfairly liquidated itssecurities without notice
and without an opportunity twure — after the court foundhat the parties unambiguously
agreed to grant defendant . . . the right to liqu@deecurities in plaintiff customer’s account”);
Phoenix Garden Restaurant, Inc. v. C5 A.D.2d 164, 166, 667 N.Y.S.2d 20, 23 (1st Dep't
1997) (dismissing a claim for money had and nesgtbecause “the second rider to the second
lease specifically provides that, in the evenplaintiff tenant's default under the lease,
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govern the instant dispute. Although both sides argue that they should prevail under the
SIMFAA and MFTA (Bank Summary Judgmesit. 12-16; CBS Summary Judgment Br. 11-
12, 16) — the Court could later conclude thasthagreements do not address the events that

took place here.

Indeed, CBS has already raised sevarmgliments indicating that resolution of
the parties’ dispute requiresigg outside the four corners of their agreements. For example,
CBS argues that “it is entitled to discoverghcerning numerous matters that constitute parol
evidence — such as the parties’ courseealing and industry prace. (CBS Summary
Judgment Br. 2-3) As noted above, if the plainguage of the agreements mandated judgment
for CBS, reference to parol evidencewd be unnecessary. Moreover, CBS ardghat
Article 8 of the New York U.C.C., and not therfies’ agreements, controls this disputt.,(

14 n.2;see alsdd., 16 (“Thus, the New York statuteahgoverns the relationship between

Union Bank and CBS provides that CBS’s secugitiitlement has been extinguished, and that
CBS no longer holds any risk of loss. Aaiyempt by Union Bank to stretch inapplicable
provisions in the contract to achieve a diffenarsult is necessarily unreasonable.”)). CBS has
also submitted lengthy experpiats in support of its assentidhat the U.C.C. “governs the
relationship between Union Bank and CBSId.,(16; CBS Affidavits & Expert Reports, EXs.

C, D) Because it has already become clearahigast one of the parties will argue that
resolution of this dispute requggoing outside the four cornerstbé parties’ agreements, the
Court cannot determine as a matter of law andeairtteption of this litigation that this dispute

will be resolved through apphtion of the SIMFAA and MFTA. Accordingly, CBS’s motion

defendant landlord may retatime entire balance die $250,000 additional security deposit or
‘key money™).
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to dismiss the fourth and fifth causes of action will be denied without prejudice to renewal on a

summary judgment motion.

CONCLUSION

For the reasons set forth above, the Bank’s motion for partial summary
judgment is DENIED without prejudice; CBS’s motion to dismiss the Bank’s third cause of
action for conversion, as well as the Bank’s demand for punitive damages, is GRANTED; and
CBS’s motion to dismiss the fourth and fifth causes of action for money had and received and
unjust enrichment is DENIED without prejudice to renewal in the form of a summary
judgment motion,

The Clerk of the Court is directed to terminate the motions. (Docket Nos. 5, 16)

Dated: New York, New York
June 9, 2009

SO ORDERED.

DOR Fudyt
Paul'G. Gardephe
United States District Judge
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