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UNITED STATES DISTRICT COURT |} ELECTRONICALLY FILED

SOUTHERN DISTRICT OF NEW YORK DOC #: 7
DATE FLED 27/ 7T

RAZOR & TIE DIRECT, LLC and KIDZ BOP
LLC, ECF CASE

Plaintiffs, 08 CV 8600 (GEL)

V.

LIME WIRE LLC, LIME GROUP LLC,
MARK GORTON; GREG BILDSON, and
M.J.G. LIME WIRE FAMILY LIMITED
PARTNERSHIP

STIPULATION AND PROTECTIVE
ORDER

Defendants,

Good cause appearing, and in conformance with the parties’ agreement:
IT IS HEREBY ORDERED that this Protective Order pursuant to Rule 26(c) of the
Razor & Tie Directf ederabRales of Civil Procedure be, and is hereby, entered. Doc. 14

1. This Protective Order shall be applicable to and govern all depositions, docurnents
produced in response to requests for production of documents, answers to interrogatones,
responses to requests for admission, and all other discovery taken pursuant to the Federal Rules
of Civil Procedure, and other information hereafter furnished, directly or ind:rectly, by or on
behalf of any party or nonparty in connection with this action which that party or nonparty
designates as “Confidential” and which that party or non-party in good faith beli:ves comprise or
refiect proprictary information used by it in, or pertaining to, its business, which is not generally
known and which the party would normally not reveal to third parties or would cause third
parties 10 maintain in confidence, including, without limitation, trade secrets, financial data,

contracts and agreements, current and future business plans, and marketing documents. A party
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may also designate discovery materials provided in this litigation as “Confidential-Attomeys’
Eyes Only” when that party has a good faith belief that such materials are paricularly sensitive -
and therefore require a heightened level of protection.’

2. Any documents produced in this action that were previously produced in a litigation,
nvestigation or other proceeding shall be treated as “Confidential” if such documents were
labeled in that litigation, investigation or other proceeding as “Confidential”, “FOIA
Confidential Treatment Requested”, “Restricted”, “Subject to Protective Order” or bear any
other designation indicating that their confidentiality should be preserved.

3. Material governed by this Protective Order shall be used by any recipients solely for
the purpose of conducting this litigation, and not for any other purpose whatsoever, and such
information shall not be disclosed to anyone except as provided herein.

4. Any information or materials produced by any party or nonparty as part of discovery
in this action may be designated by such party or nonparty pursuant to Paragrapts 5 through 7 of
this Protective Ordcr.

5. The designation of information or material for purposes of this Protective Order shall
be made in the following manner by the party or nonparty seeking protection:

a. in the case of documents, exhibits, briefs, memorands, interrogatory
responses, responses to requests for admission, or other materials (apart from depositions or
other pretrial or trial testimony): by affixing a plainly visible confidentiality designation legend
to: (i) each page containing any confidential information or material; or (ii) physically on the
outside of any media for storing electronic documents, at the time such documents are produced

or such information is disclosed, or as soon thereafter as the party or nonparty secking protection

' This Protective Order does not apply to hearings before the Magistrate Judge or hearings or trial before the District
Court. The parties, any party in interest, and/or the witnesses, can move the Court to seal any cout proceeding for
reasons cousistent with this Protective Order.



becomes aware of the confidential nature of the information or material disclcsed and sought to
be protected hereunder. The tenm “document,” as used in this Order, shall have the broadest
meaning permissible under the Federal Rules of Civil Procedure and shall include, without
limitation, all “writings,” “recordings” and “photographs” as defined in Rule 1001 of the Federal
Rules of Evidence, and any information stored in or through any computer system or other
electronic or optical data storage device.

b. In the case of depositions or other pretrial or trial tesiimony: (i) by a
statement on the record, by counsel, during such deposition or other pretrial or trial proceeding
that the entire transcript or a portion thereof shall be designated hereunder; or (ii) by written
notice of such designation sent by counsel to all parties within ten (10) days after the mailing
(via next business day delivery) to counsel by the court reporter of the transcript of the
deposition. At or before a deposition, the deponent or his counsel, or any other counsel of record,
acting in good faith, may invoke the provisions of this Protective Order in a timely manner,
giving adequate warning to counsel for the party or nonparty that testimony about to be given is
deemed protected under this Order. The parties shall treat all deposition and other pretrial and
trial testimony as protected to the fullest extent under this Order until the expiration of ten (10)
days after the mailing (via next business day delivery) to counsel of the transcript of the
deposition. Unless designated as confidential pursuant to this Order, any confidentiality is
waived after the expiration of the 10-day period unless otherwise stipulated or ordered. The
parties may modify this procedure for any particular deposition or proceeding through agreement
on the record at such deposition or proceeding or otherwise by written stipulation, without

approval of the Court. If any document or information designated under this Order is used during



the course of a deposition, that portion of the deposition record reflecting such confidential
information shall also be treated with the same confidential protection as that document.

C. A party or nonparty furnishing documents and things to another party shall
have the option to require that all or batches of documents and things be treatzd as confidential
during inspection and to make its designations of particular documents and things at the time
copies of documents and things are produced or furnished.

6. Information or Material designated as “Confidential” under this Order, or copies or
extracts therefrom and compilations thereof| may be disclosed, described, characterized, or
otherwise communicated or made available in whole or in part only to the follovring persons:

a.  Outside counsel of record in this litigation and staff and supporting
personnel of such attorneys, such as paralegals, secretaries, stenographic and clerical employees
and contractors, and outside copying, imaging and presentation services, who ar: working on this
litigation under the direction of such attorneys and to whom it is necessary that the materials be
disclosed for purposes of this litigation;

b.  In-house counsel for the parties herein who are necessary for the furtherance
of this litigation and staff and supporting personnel of such attorneys;

c.  The parties to this litigation;

d.  Subject to Paragraphs 9 and 11 herein, persons who are expressly retained or
sought to be retained by a party as consultants or testifying experts, such as accountants,
statisticians, economists, industry or technical experts; provided that the disclosure of such
material to any persons under this subparagraph shall only be to the extent necessary to perform

their work in connection with this litigation;



¢. Subject to Paragraph 11 herein, any other persons who are designated to
recetve material designated “Confidential” by order of this Court after notice to the parties, or by
written stipulation of the parties:

f. Subject to Paragraphs 10 and 11 herein, any person of whom testimony is
taken in this action.

g The Court and Court personnel; and

h.  Subject to Paragraph 11, court reporters, interpreters and videographers
employed in connection with this action.

7. Information or Material designated as “Confidential-Attomeys’ Eyes Only” under
this Order, or copies or extracts therefrom and compilations thereof, may be disclosed, described,
characterized, or otherwise communicated or made available in whole or in part only to the
following persons:

a.  Outside counsel of record in this litigation and staff and supporting
personnel of such attorneys, such as paralegals, secretaries, stenographic and clerical employees
and contractors, and outside copying, imaging and presentation services, who are working on this
litigation under the direction of such attorneys and to whom it is necessary that the materials be
disclosed for purposcs of this litigation;

b.  In-house counsel for the parties herein who are necessary for the furtherance
of this litigation and staff and supporting personnel of such attorneys;

¢.  Subject to Paragraphs 9 and 11 herein, persons who are expressly retained or
sought to be retained by a party as consultants or testifying experts, such as accountants,

statisticians, economists, industry or technical experts; provided that the disclosure of



“Confidential-Attorneys’ Eyes Only” material to any persons under this subpzragraph shall only
be to the extent necessary to perform their work on this litigation;

d.  Subject to Paragraph 11 herein, any other persons who are designated to
receive material designated “Confidential-Attorneys’ Eyes Only” by order cf this Court after
notice to the parties, or by written stipulation of the parties;

€. Subject to Paragraphs 10 and 11 herein, any person of whom testimony is
taken in this action.

f.  The Court and Court personnel; and

g Subject to Paragraph 11, court reporters, interpreters and videographers
employed in connection with this action.

8. The parties retain the right to apply to the Court for an order restricting certain
individuals from access to certain information. To accomplish this, counsel for & party wishing to
restrict access to information shall produce the information (i.e. document) to al. counsel for
which there is no objection, with a request that the information not be disseminated to other
individuals involved in this litigation pending further order of the Court. The moving party shall,
thereafter, within 7 days, file the information under seal with the Magistrate Judjze or the District
Judge and identify the person (by name and titie) who the moving party objects to seeing the
information and why the moving party belicves the information should not be received by this
person(s). If the Court is inclined to grant the order, it will notify the aggrieved party and invite
briefing before issuing an order.

9. For the purposes of this Order, a consultant shall be restricted to 2 person who is
retained or employed as a bona fide consultant or expert for purposes of this litigation, whether

full or part time, by or at the direction of counsel for a party. The name, business address,



curriculum vitae (“CV™) and affiliation of each such consultant or testifying expert must be
disclosed to the producing party at least five (5) court days prior to such person’s review of
material designated under this Order. The CV shall contain a list of all present employers/clients
as well as all past employers/clients for the 36 months preceding the date of employment in this
case. During that five-day period, counsel for the designating party shall have the opportunity to
oppose the proposed disclosure. Any party opposing disclosure shall within such five (5) day
period provide the other party with a written objection, setting forth in reasonable detail the
specific grounds for such opposition. If no written objection is received by 5 00 p.m., Eastern
time, on the fifth court day following the date of disclosure of the identity of the proposed
consultant or testifying expert, then the party seeking to disclose may do so anc failure to object
shall constitute waiver of the specific objection. However, after the five-day period has expired
without objection, a party may still move the Magistrate Judge or the District Judge to allow it to
object to an expert if it can show: a) there is new, material information relating to the expert,
which was not available to the moving party within the five-day objection period; and b) had the
moving party been aware of the information at the time, the moving party would have objected
to the expert. In the event that an objection is received, the objecting party shall, within two (2)
court days send to the other party by facsimile or next business day delivery its portion of a joint
discovery dispute letter. Within three (3) court days of receipt of such portion cf the joint letter,
the party seeking to disclose shall send its portion of the joint letter to the objecting party by
facsimile or next business day delivery. Within one (1) court day of receipt of both portions of
the joint letter, the objecting party shall submit the joint letter to the Court and a hearing shall be

scheduled at the Court’s earliest convenience. In the event such resolution by the Court is



necessary, the material at issue shall not be disclosed to the consultant or testifying expert
pending resolution of the issue by the Court.

10. Each person set forth in Paragraphs 6 and 7 to be examined as a witness, may be so
examined at trial or during a deposition concerning any information or material designated under
this Order which that person had lawfully received or authored prior to and apart from this
action. During examination, any such witness may be shown information or material designated
under this Order by a party which appears on its face or from other documents or testimony to
have been received or authored by that witness from, or communicated to tha: witness by, that
same party provided that the examining party makes a reasonable effort to ottain the witness’
compliance with Paragraph 8.

11. Each person set forth in Paragraphs 6 and 7 who is not (i) outside or inside counsel to
a party to this litigation; or (i) the Court or Court personnel to whom material designated under
this Order is to be disclosed, shall, prior to receiving such material, be furnished with a copy of
this Protective Order, a copy of the Court’s Notification of Protective Order, which the witness
shall read and sign (Attached as Exhibit A). Counsel for the party seeking to clisclose material
designated under this Order to any such person pursuant to this paragraph shall be responsible
for retaining the executed originals of all such Notifications. Copies of any such Notification
shall be provided to counsel for the other parties or affected nonparties upon request.

12. All information and material designated under this Order shall be kept in secure
facilities in a manner intended to preserve confidentiality. Access to those facilities shall be
permitted only to those persons set forth in Paragraphs 6 and 7 above as persons properly having

access thereto. The recipient of any material designated under this Order shall use its best efforts,



but at no time less than reasonable efforts under the circumstances, to maintain the

confidentiality of such information.

13. Nothing contained in this Order shall affect the right of any party to make any
objection, claim any privilege, or otherwise contest any request for product.on ‘of documents,
interrogatory, request for admission, subpoena, or question at a deposition or to seek further
rehief or protective order from the Court as permitted by the Federal Rules of Civil Procedure.
Nothing in this Order shall constitute an admission or waiver of any claim or defense by any
party.

14. In the event that any material designated under this Order is used, described,
characterized, excerpted or referenced in, or attached to, any court proceeding or submission in
connection with this litigation: (i) it shall not lose its confidential status thronugh such use; (ii)
the parties shall take all steps reasonably required to protect its confidentiality during such
proceedings; and (iii) the party shall file such material under seal, except that upon the default of
the filing party to so designate, any party may do so. Envelopes used to seal such material shall
carry the notation: “SUBJECT TO PROTECTIVE ORDER - FILED UNDER SEAL” and shall
comply with all requirements of the Court for filing material under seal. Envelopes so marked
shall be delivered sealed to the Clerk of the Court and the contents thereof shall not be made
available for public inspection. Counsel for the designating party shall have the opportunity to
oppose any request for public inspection.

15. Any documents and information produced by nonparties, pursuant to subpoena or
otherwise, may be designated pursuant to the terms of this Order by any party or nonparty.

16. A party shall not be obligated to challenge the propriety of the confidentiality

designation of any material under this Order at the time the designation is made, and failure to do



so shall not preclude a subsequent challenge thereto. In the event that any parly to this litigation
disagrees at any state of these proceedings with a particular confidentiality designation, such
party shall provide to the designating party or non-party a letter stating it; objection to the
designation and basis of that objection. The designating person or entity shall respond by letter
within three (3) court days to such letter. If not resolved, the objecting party shall, within three
(3) court days of the designating person or entity’s letter response (or the lapse of the time period
for such response) send to the designating person or entity by facsimile or next business day
delivery its portion of a joint discovery dispute letter. Within three (3) court days of receipt of
such portion of the joint letter, the designating person or entity shall send its portion of the joint
letter to the objecting party by fax or next business day delivery. Within one (1) court day of
receipt of both portions of the joint letter, the objecting party shall submit the joint letter to the
Court and a hearing shall be scheduled at the Court’s earliest convenience. The burden of
proving that information has been properly designated under this Order is on the person or entity
making such designation.

17. Nothing in this Order shall preclude any party to the lawsuit or its counsel: (a) from
showing a document designated under this Order to an individual who eiher prepared or
reviewed the documnent prior to the filing of this action; or (b) from disclosing or using, in any
manner or for any purpose, any information or documents from the party’s owa files which the
party itself has designated under this Order.

18. Nothing in this Order shall prevent disclosure beyond the terms of this Order if the
party designating material consents in writing to such disclosure, or if a court orders such
disclosure. A party requested to disclose material designated under this Order to a nonparty

pursuant to a validly served subpoena, civil investigative demand, discovery proiedure permitted

10



under the Federal Rules of Civil Procedure, or other formal discovery request shall object to its
production to the extent permitted by applicable law and notify the requestis g nonparty of the
existence of this Order and that the material requested by the nonparty has been designated under
this Order, and shall further give notice of such request, by facsimile and next business day
delivery, upon the party which designated the material as soon as is reasonably possible, but in
all instances reasonably prior to the date on which such confidential material is to be produced to
the nonparty.

19. If a party inadvertently fails to designate material and/or information, when
producing or otherwise disclosing such material and/or information, it shall 10t be deemed a
waiver in whole or in part of a party’s claim of confidentiality, either as to the specific
information disclosed or as to any other information relating thereto or on the same or related
subject matter. As soon as the receiving party is informed by the producing party that it is
designating previously produced material as “Confidential” or “Confidential-- Attorneys’ Eyes
Only”, the information must be treated as if it had been timely designated under this Protective
Order, and the receiving party must endeavor in good faith to obtain all copies of the document
which it distributed or disclosed to persons not authorized to access such information by
Paragraphs 6 or 7 above, as well as any copies made by such persons.

20. All counsel for the parties who have access to information or material designated
under this Order acknowledge they are bound by this Order and submit to the juisdiction of this
Court for purposes of enforcing this Order.

21. Entering into, agreeing to, and/or producing or receiving information or material

designated under this Order, or otherwise complying with the terms of this Order shall not:
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a. operate as an admission by any party that any particu'ar information or
matenial designated under this Order contains or reflects trade secrets, proprietary or
commercially sensitive information, or any other type of confidential information;

b.  operate as an admission by any party that the restrictions and procedures set
forth herein constitute or do not constitute adequate protection for any partcular information
designated under this Order;

¢.  prejudice in any way the rights of any party to object to the production of
documents they consider not subject to discovery;

d. prejudice in any way the rights of any party to object to tae authenticity or
admissibility into evidence of any document, testimony or other evidence subject to this Order;

€.  prejudice in any way the rights of any party to seek a determination by the
Court whether any information or material should be subject to the terms of this Qrder;

f.  prejudice in any way the rights of any party to petition the Court for a further
protective order relating to any purportedly confidential information; or

g. prevent the parties to this Order from agreeing in writing or on the record
during a deposition or hearing in this action to alter or waive the provisions or protections
provided for herein with respect to any particular information or material with written or on the
record consent of the party disclosing such information.

22. This Order shall not be construed to apply to any information that: (a) is available to
the public other than through a breach of this Order or other duty of confdentiality; (b) a
receiving party can demonstrate was already known to the receiving party at the time of

disclosure and was not subject to conditions of confidentiality; or (c) a receiving party can

i2



demonstrate was developed by that receiving party independently of any disclosure by a
designating party or nonparty.

23. In the event that information in the possession or control of a person or entity
involves the confidentiality rights of a non-party or its disclosure would violatc: a protective order
issued in another action, the party with possession or control of the informa‘ion will promptly
attempt to obtain the consent of the non-party to disclose the information under this Order. If the
consent of the non-party is refused or otherwise cannot be obtained, the perty will promptly
thereafter notify the party seeking discovery by the written response due date or such discovery
of: (a) the existence and description (to the extent disclosable) of the information without
producing such information and; (b) the identity of the non-party (provided, however, that such
disclosurc of the identity of the non-party does not violate any confidentiality obligations). The
party seeking discovery may then make further application to the non-party or seek an order
compelling discovery.

24. Within sixty (60) days after the final termination of litigation between the parties, all
material designated under this Order and all copies thereof (including summaries and excerpts)
shall be either returned to the party that produced it or destroyed and a certification of destruction
supplied to the producing party; provided, hawever, that for each party, counscl who is entitled
access to such designated material under Paragraphs 6 or 7 may retain ore complete and
unredacted set of its work product that contains designated material as well s pleadings and
papers filcd with the Court or served on the other party solely for reference in the event of, and
only in the event of, further proceedings or litigation between the parties to this action, a dispute
over such counsel's performance or a dispute over the use or dissemination of material

designated under this Order. Such retained copy of pleadings and papers shall be maintained in a
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file accessible only by properly authorized counsel under the provisions of, and bound by, this
Order. This Order shall survive the final termination of this litigation with respect to any such
retained confidential material.

25. If information or documents subject to a claim of attomey-client privilege, attomey
work product or any other legal privilege protecting information from discovery is inadvertently
praduced to a party or parties, such production shall in no way prejudice or otlierwise constitute
a waiver of, or estoppel as to, any claim of privilege, work product or other ground for
withholding production to which the producing party or other person would otherwise be
entitled. In the event information or documents subject to a claim of attomey-client privilege,
attorney work product or any other legal privilege protecting information fiom discovery is
inadvertently produced, upon request of the producing party, the documents, together with all
copies thereof and any notes made therefrom shall promptly (and no later than ten days after
receipt of such request) be retumed forthwith to the party claiming privilege: and/or attorney

work product protection without the need to show the production was inadvertent. Nothing in
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this paragraph shall prejudice the right of any party to seek discovery of communications,
documents and things as to which a claim of privilege has been made.

5
Dated: April Ly, 2009

Respectfu]l}j ;ubmxts‘d, ) /;7
(.~
Charles S. Baker (pro hac vice)
SDNY (PH 5936)

Joseph D. Cohen (pro hac vice)
SDNY (PH 5936)

PORTER & HEDGES, LLP
1000 Main Street, 36™ Flocr
Houston, Texas 77002

(713) 226-6000 (Telephone)
(713) 228-1331 (Facsimile)
cbaker@porterhedges.com
jeohen@porterhedges.com

By:

Attorneys for Defendaonts Lime Wire LLC, Lime
Group LLC, Mark Gorton and M.J.G. Lime Wire
Family Limited Partnership

TROUTMAN SANDERS LLP
Sharon H. Stemn
The Chrysler Building
405 Lexington Avenue

New York, New York 10174
(212) 704-6000 (Telephone)

Attorneys for Plaintiffs
IT 1S SO ORDERED:

DATED: gz? J 2887 % wltS Z/Z ﬁ/(
&

Hén. Gerard E. Lynch
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