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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

______________________________________________________ X
JUDY W. SOLEY, :

Plaintiff, : 08 Civ. 9262 (KMW) (FM)

: OPINION & ORDER

-against :
PETER J. WASSERMAN, :
Defendant. :
______________________________________________________ X

KIMBA M. WOOD, U.S.D.J.:

On October 24, 2013, this Court issued an Opinion and Order denying Plaiatjfitsst
for an accounting of Patriot Partners, a Delaware limited partnership in whiokifPhad a
partnership interest and Defendant was General Partner. Plagviiffnoves for reconsideration
and reargument of the Court’s decision pursuant teeBuleof Civil Pracedure60(b)* and
Local Rule 6.3. For the reasons set forth bePh\aintiff's motion is DENIED.

l. StandardGoverning Motions for Reconsideration and Reargument

“[R] econsideration of a previous order is an extraordinary remedy to beyeahpl
sparingly in the interests of finality and conservation of scarce judic@lmess’ In re Health
Mgmt. Sys., Inc. Sec. Litjgl13 F. Supp. 2d 613, 614 (S.D.N.Y. 2000) (Berman, J.) (internal
guotation marks omitted). To prevail on a motion for reconsideration and reargutiment, “
moving party must demonstrate controlling law or factual matters put beforeuheon the
underlying motion that the movant believes the court overlooked and that might repsenabl
expected to alter the cowstlecision” Montanile v. Nat'l| Broad. C9216 F. Supp. 2d 341, 342

(S.D.N.Y. 2002) (Marrero, J.). “A motion for reconsideration may not be used to advance new

! Plaintiff’'s memorandum of law in support of her motion states that the motisade pursuant to
Federal Rule of Civil Procedure 60(e); however, that rule is not ap@itabhotions for reconsideration
and reargument. The Court therefore construes Plaintiff's motion aspesigant to Federal Rule of
Civil Procedure 60(b).
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facts, issues or arguments not previously presented to the Court, nor may it be usducs a ve
for relitigating issues already decided by the Cbutavidson v. Scullyl72 F. Supp. 2d 458,
461 (S.D.N.Y. 2001) (Leisure, J.). The standargtisct in order to dissuade repetitive
arguments on issues that have already beanidered fully byite court.” Travelersins. Co. v.
Buffalo Reinsurance Co739 F. Supp. 209, 211 (S.D.N.Y. 1990) (Cannella, J.) (quGtaigb
& Co. v. E.l. DuPont de Nemours & C624 F. Supp. 747, 748 (S.D.N.Y. 198Syweet, J))

1. Discussion

Plaintiff makes four arguments fogconsideration; none of these argumemees the
strict standard for reconsideration.

Plaintiff first argueghat“[tjhe October 24 Order overlooked controlling data regarding
the inadequacy of discovery and erroneobigllg that this partial remedy was adequate.”
(Memorandum of Law in Support of Plaintiff's Motion for Reconsideration and Reanguoh
October 24, 2013 Opinion and Ordat 4[Dkt. No. 123][hereinafter Pl's Memo of Lay}
Plaintiff mischaracterizes éhCourt’s decision. The Court held that jimg’s verdict not the

production of documents in discovery, was Plaintiff's adequate legal rein8diey v.

2 Specifically, Plaintiff points out that several years of financigiinents relating to Patriot Partners
were not produced and asserts that “[m]any of the underlying omissitmis action arise from
[Defendant’s] obstruction of discovery.” (PI's Memo of Law at 3). In a foofrRitentiff quotes a
previous decision of this Court in which the Court noted that Defendanttsathat a variety of
documents have not been produced during discderguse no one has retained cogieSoley v.
Wasserman08 CIV. 9262, 2013 WL 526732, at *6 (S.D.N.Y. Feb. 13, 2013) (Wood, J.) (emphasis
added). Defendant contends that, “other than some ‘confirms’ of PatriotrBadmity tradesevery
record concerning Patriot Partnénat could be locatedas produced” and that “[a]ny ‘incompleteness
of discovery or documentation . . . is entirely attributable to [Plairjtdfien failure to bring suit within a
reasonable time.” (Defendant’'s Memorandum of Law in Opposition to Motionefoorigideration, at 4
[Dkt. No. 125) (emphasisdded)).

® The jury was charged with deciding whether Defendant had breacheduigisify duties to Plaintiff
with respect to the partnership, the same issue that underlies Ptantdiiin for an accounting. The jury
found that Defendant had breachéslduties: (1) “by not maintaining adequate or accurate records of
[Plaintiff's] interest, preventing [Plaintiff] from accessing inftation regarding her interests, or
providing [Plaintiff] with false, misleading, or incomplete informatidioat her integsts;” (2) “in

relation to the October 1998 Transfer of $150,000” from Plaintiff to Patrithéta; and (3) by ignoring
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Wasserman08 CIV. 9262, 2013 WL 5780814, at *2 (S.D.N.Y. Oct. 24, 2013) (Wood, The(“
jury’sverdict constituted an adequate remedy at lawti)her submissions to the Court on the
underlying motion, Plaintiff did not discuise allegednadequacy ofliscovery. Moreover, any
perceived shortcomings in Defendant’s responses to discovery requests shobleemave
addressed at the discovery stage before Magistrate Judge Maas. A mataofsideration
and reargument is not the appropriaddicle to litigate discovery disputes.

Plaintiff places her second set of argunsammtder the title*The October 24 Order
Overlooked Controlling Decisions."P('s Memo of Law at 4). However, nstead of citing to
controlling decisions the Court may have overlooked, Plaimigffely reiterateherprior
arguments.Plaintiff claimsthat,“[a]s [Plaintiff's] fiduciary, [Defendanthad the burden of
accounting to her for his conduct with partnership assets, {ojnce [Plaintiff] establishec
breach of fiduciary duty by [Efendan}, she became entitled to an accounting,’at5, and
“New York law is clear that the principal in a fiduciary relationship haganlate right to an
accounting,’id. at 7. The Court considered and rejected themgentions in its underlying
decision. Soley 2013 WL 5780814at *1-2. A motion for reconsideration and reargument is
not an opportunity for a party to relitigate issues the Court already denitlesl underlying
decision. Davidson 172 F. Supp. 2dt461.

Third, Plaintiff argues that “[tjhe October 24 Order would preclude a party brirging
claim for breach of fiduciary duty from ever receiving an accouritay“[u]nder the reasoning

of the October 24 Order . . . any party seeking such an accounting would have proven its

or failing to comply with [Plaintiff's] request(s) to [Defendant]remleem her interest in Patriot Partners.”
Transcript of Jury Tal at 57879 [Dkt. No. 113]. With respect to the first breach, the jury found that
Plaintiff had not proven any damagdd. at 580. With respect to the second breach, the jury found that
Defendant had established his defense of lacliesit 579. With respect to the third breach, the jury
determined that Plaintiff had proven $79,848 in actual damddeat 580. The jury also awarded
Plaintiff $50,000 in punitive damageH.



damages already as an element of establishing its claim for breach of fidlwt\argy proving
damages, the party would have shown it had an adequate remedy at law and . . . would therefor
not be entitled to equitable relief(PI's Memo ofLaw, at 6. The Plaintiff again
mischaracterizes the Court’s decisidrhe Court did not hold that simply proving damages is an
adequate remedy of law. The Coloeld that the jury’s verdict, whicdwardeddamages, was an
adequate remedy at law.

Lasty Plaintiff argues that the Court’'s October 24 Opinion and Order reversedaior |
in this caseand violateshe law of the case doctrinéThe law of the case doctritemmands
that ‘when a court has ruled on an issue, that decision should generally be adhered to by that
court in suksequent stages in the same case’ unless ‘cogent and dompetisons militate
otherwise.” Johnson v. Holderb64 F.3d 95, 99 (2d Cir. 2009) (quotidgited States v.
Quintieri, 306 F.3d 1217, 1225 (2d Cir. 2002plaintiff notes that the Court’'s summary
judgment decisiostatedthat “Under New York law, a plaintiff seekgnan accounting must
establishboth a fiduciary relationship between the plaintiff and defendant and a breach of that
fiduciary duty by theleferdant.” Soley v. Wasserma@8 CIV. 9262, 2013 WL 526732, at *8
(S.D.N.Y. Feb. 13, 2013) (Wood, J.) (internal quotation marks omitt&intiff therefore
argueghat“[tlhe adequacyf [Plaintiff's] legal remedy was not an issue in this case, and the
court, as well as the parties, took the position in the course of this acti¢iplénatiff] would be
entitled to an accounting if she prevailed on her claim for breach of fiduciary déd’s Memo
of Law, at 8). The law of the case doctrine is inapplicable héllee Court’s statement in its
summary judgment decision did not explicitly or implicitly decrd®ether Plaintiff had a right

to an accountingSeeDeWeerth v. BaldingeB8 F.3d 1266, 1271 (2d Cir. 1994) (discussing

* The Court went on to deny Plaintiff summary judgment as to her aing@aim because she had not
established that Defendant had breached his fiduciary @aey 2013 WL 526732, at *8
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“the wellestablishegbrinciple that the dctrine of the law of the case ‘applies to issues that have
been decided either expressly or by necessary implicati@udtingDoe v. New York City
Dept of Soc. Servus709 F.2d 782, 788 (2d Cir. 1983))). Moreover, the adequdelaitiff's
legal remedyvasan issue in this case. As the Court noted in its October 24 decision, Plaintiff
specifically alleged in her cause of action for an accounting that she had no adeggiat
remedy. (Amended Complaint § 95).

1. Conclusion

For theforegoing reasonshe Court DENIES Plaintiff's motion for reconsideration and

reargument.
SO ORDERED.
Dated:New York, New York

Decembeg, 2013

Is/

Kimba M. Wood
United States District Judge

®> The Court also declines Defendant’s request for legal fees incarogposing Plaintiff's motion for
reconsideration and reargumentDefendant failed to provide any legal authority to support his request.
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