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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

______________________________________________________ X
JUDY W. SOLEY,

Plaintiff,

-against : 08CV-9262(KMW) (FM)
: OPINION & ORDER

PETER J. WASSERMAN, :

Defendant. :
______________________________________________________ X

KIMBA M. WOOD, U.S.D.J.:

On October 29, 2008, Plaintiff Judy W. Soley filed this action against her brother,
Defendant Peter J. Wasserman, asserting a variety of claims arising out Vidasseanduct as
Soley's financial advisor over the p#stee decadesDefendant now moves to vacate the Clerk
of Court’s award of taxable costs to Plaintiff following Plaintiff's judgmentravaa two of
those claims.For the following reasons, the Court DENIES Defendant’s motion for vacatur.
l. BACKGROUND

a. Procedural History

On May 10, 2010, Plaintiff filed an amended complairthis casestating five claims
against Defendan{1) breach of an implieth-fact contract; (2) breaatf fiduciary duty; (3)
common law fraud; (4) accounting; and (5eakgo liability. Thereafterhe Court granted
Defendant’s motion to dismiss with respect to all but two claims: breach ofdrgduty and
accounting.Soley v. Wassermai23 F. Supp. 2d 221, 225 (S.D.N.Y. 2011) (Wood, J.). Both of
these claims, although somewhat narrowed, remained after the Court denied Pafendant’s
motion for summary judgmentSoley v. WassermaNo. 08 Civ. 9262, 2013 WL 526732, at *3—

8 (S.D.N.Y. Feb. 13, 2013) (Wood, J.). Following a jury trial, the jury awarded Plaintiff $79,848
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in damages on the breach of fiduciary duty claim, and $50,000 in punitive danSadeg v.
Wasserman2013 WL 5780814, at *1 (S.D.N.Y. Oct. 24, 2013) (Wood, J.).

OnDecemler 6, 2013, the Court ordered Defendant to account to PlaiStiey v.
Wasserman2013 WL 6388401 (S.D.N.Y. Dec. 6, 2013) (Wood, J.). Pursuant to that
accounting, on May 19, 2014, the Court ordered Defendant to transfer to Plaintiff 1,333 shares of
Apricus BioSciences, artB5,862 of the Neurobiological Technologs&sde proceedsSee(May
19, 2014 Order [Dkt. No. 160]).

b. Recent Proceedings

On July 16, 2014, Plaintiff filed a Bill of Costs and moved the Clerk of Gt@kerk”)
for an award othose costs pursuant to Federal Rule of Civil Procedure 54(d). On July 31, 2014,
the Clerk awarded Plaintiff $13,056.15 in taxable costs. (Bill of Costs [Dkt. Noa180] On
August 1, 2014, Defendant asked the Court for vaadttire Clerk’s awargdargung that
Plaintiff was not the “prevailing party.{Toefel 8/1 Ltr. [Dkt. No. 181t 1-2). Alternatively,
Defendant sought a reduction of costs, claiming that the Clerk awar@aintiff costs that are
not taxable under Rule 54(d), 28 U.S.C. § 1920, or Local Rule . JPlaintiff has not
responded to Defendant’s objections.

On August 19, 2014, Defendant noticed the Court that he was appealing the Clerk’'s
award of costs to the Second Circuit. (Notice of Cross-Appeal [Dkt. No.at88] Defendat’'s
appeal was taken befaleis Court hadhe opportunity to decide the instant dispute.

. LEGAL STANDARD

FederaRule of Civil Procedur®&4(d) provides that “[u]nless a federal statute, these

rules, or a court order provides otherwise, costs—other thamney’'s fees—should be allowed

to the prevailing party. These costs are often referred to as “taxable coBlsttict courts



review de novo a litigant’'s appeal of a Clerk’s award of coSeeOwen v. Georgid?acific

Corp., No. Civ. 303CV378, 2005 WL 3542407, at *1 (D. Conn. Nov. 28, 2005) (ditimg

Paoli R.R. Yard PCB Litig221 F.3d 449, 453 (3rd Cir. 2000)). The decision to award costs to
the prevailing party under Rule 54(d) “rests within the sound discretion of thetdistsit.”
LoSacco v. City of Middletowii1 F.3d 88, 92 (2d Cir. 1995).

“The burden is on the prevailing party to establish to the court's satisfactidhethat
taxation of costs is justified.John G. v. Bd. of Educ. of Mt. Vernon Pub. S881 F. Supp. 122,
123 (S.D.N.Y. 1995}Parker, J.) However, [a]fter the prevailing party demonstrates the
amount of its costs and that they fall within an allowable category of taxaltée ttad party
enjoys a presumption that its costs will be awardéthtterson v. McCarronNo. 99 Civ.

11078, 2005 WL 735954, at *1 (S.D.N.Y. Mar. 30, 2005) (Case{gifajions omitted)see also
Whitfield v. Scully241 F.3d 264, 270 (2d Cir. 2001)Tthe losing party has the burden to show
that costs should not be imposed ).. .
1. ANALYSIS

a. Defendant’'s Appeal Does Not Divest the Court of Jurisdiction

Defendant appealed to the Second Circuit the Clerk’s award of costs only eightgen da
after Defendant askedis Court to review that decision, and beftirie Court had the
opportunity to issue a decision on Defendant’s motion for vac&ee(Notice of CrossAppeal
1). Therefore, as an initial matter, the Court must ascertain whetle¢ainsjurisdiction to
decide Defendant’s motion. The Court finds Defendant’s appeal improper, arbktsishat it
maintains jurisdiction over Defendant’s motion.

Normally, “[t]he filing of a notice of appeal. . confers jurisdiction on the court of

appeals and divests the district court of its control over those aspects ofetlmvoaged in the



appeal.” Griggs v. Provident Consumer Discount G469 U.S. 56, 58 (1982)his, howeverjs

a judicially crafted rule guided by concerns of efficiency,” whose application “is not

automatic’ United States v. Roger$01 F.3d 247, 251 (2d Cir. 1996). Improper appeals, which
are inherently inefficient, are not covered by the rlde at 252 (We fail to see any efficiency

in allowing a party to halt district court proceedings arbitrarily by filingaanly unauthorized
notice of appeal which confers on this court the power to do nothing but dismiss the ap[eal.
Defendant’s appeal is impropdéhngrefore, th&€€Court maintains jurisdiction over the motion.

Defendant’s appeal ismproper because the authority to review a clerk of court’s decision
lies, in the first instance, exclusively with the district coli¢deral Rule of Civil Procedure ,77
which defines the powers of deck of court, states that those powers are dfgject to the court's
power to suspend, alter, or rescind the clerk's action for good calisestructure of the
Federal Rulesf Civil Procedurenakes clear that tHeourt” referred to in Rule 7i5 thedistrict
court. Rule 77 falls within Title X of thé&ederalRules,whichis titled “District Courts and
Clerks Conducting Business; Issuing Orders.” Given that statutory context, ther€aas
Rule 77’s mention ofthe court” ageferring tothedistrict court.

This interpretatiorof Rule 77makes sense given a district court’s proximity to the facts
of a case. “[T]he district judge is closer to the evidenGasperini v. Ctr. for Humanities, Inc.
149 F.3d 137, 141 (2d Cir. 1998), asdhereforewell-suitedto make facintensive
determirations. SeeSalve Regina Coll. v. RusselB9 U.S. 225, 233 (1991) (describing “the
unchallenged superiority ofdastrict court's factfinding ability”)see alsavicDonald ex rel
Prendergast v. Pension Plan of the NYSA-ILA Pension Trust, B&0d~.3d 91, 96 (2d Cir.
2006)(noting ‘the district court's inherent institutional advantdgesen it comes to feaward

determinations) Becausehereview of aclerk of courts decisionis inherently factualthat



review should be performed the first instance by thdistrict court, which can create the
complete factual record necessary for effective appellate review

The Court holds that Defendant’s appeal to the Second Circuit was improper. As such,
the Court retains jurisdiction over Defendant’s motion.

b. The Clerk Correctly Found Plaintiff to be the Prevailing Party

The Clerk determinethat Plaintiff isthe“prevailing party” for the purposes of Rule
54(d). See(Bill of Costy. Defendant objects to this determinatiSeg(Def's Objs. 2—4).The
Court agrees with the Clerk’s decision and finds Plaintiff to be the prevailihg pa

Courts in this districtaketwo differentapproaches to prevailing party determinations.
Many courts deem glaintiff to be theprevailingparty andaward full costsvhenshe was
successfubnat leastone of her claims, regardless of how those claims relate to each S#eer.
Avnet, Inc. v. Am. Motorists Ins. Cbdlo. 87 Civ. 0758, 1990 WL 201651, at *1 (S.D.N.Y. Dec.
5, 1990)(Restani, J.) (f a plaintiff recovers a judgment, generally he is the prevailing party,
even if he has failed to succeed on all his claimBygn v. ArabiarAm.Qil Co, 18 F.R.D. 206,
207(S.D.N.Y.1955) (Bondy, C.J{‘[S]ince plaintiff recovered a judgment he is thevarkng
party, even though he failed to sustain all his claims”) ;. see alsBaim v. Notto 316 F. Supp.
2d 113, 116 & n.4N.D.N.Y. 2003) (“Though plaintiff . . . obtain[ed] a favorable verdict against
only one defendant on only one claim, hetil$ entitled to prevailing party status.9f. Dingle
v. City of New Yorki0 CIV. 4 SAS, 2012 WL 1339490, at *8 (S.D.N.Y. Apr. 17, 2012)
(Scheindlin, J.) (awarding costs to a plaintiff as the prevailing party wiyaecdvered $1 in
nominal damages);aBounty v. Rivera5 CIV. 2617, 1999 WL 1129063, at *8 (S.D.N.Y. Dec.

8, 1999) (Cote, J([A] n award of nominal damages allows armi# to recover costs as the



‘prevailing party. . . ). Plaintiff prevailed on two of her claims and is therefore the prevailing
party under this standard

Some courts, however, determine the prevailing @artyaward costsy assessing
whethera plaintiff's claims relate tthe same underlying conductWhere a plaintiff has
brought an action based on sevéhalories of recoveryfor the same basic set of factgtually
all courtsdeem the plaintiff the prevailing party entitledfdl costs even ishe “prevails on
only one theory.”E.E.O.C. v. Colgaté*almolive Co.617 F. Supp. 843, 844 (S.D.N.Y. 1985)
(Sweet, J.) (citations omittedBut wherea plaintiff's claims are morfactuallydistinct, certain
courts “have recognized that it is inappropriate to award full costs when ffdai@tve prevailed
on only a small portion of those claims,” and will apportion costs accordihgjlysee also
Lodges 743 & 1746, Int'l Ass'n of Machinists & Aerospace Workers,ABLv. United Aircraft
Corp., 534 F.2d 422, 447-48 (2d Cir. 197&¥serting that “it is axiomatic that a plaintiff need
not sustain his entirgdlaim to be regarded as theevailing party,” but noting that “[ife district
court may well have been within the bounds of its discretion if it had apportioned costsrbetwe
the parties”)TIG Ins. Co. v. Newmont Min. Corgl3 F. Supp. 2d 273, 282 (S.D.N.Y. 2005)
(Scheindlin, J.)aff'd, 226 F. App'x 49 (2d Cir. 2007)Court[s]must first analyze ‘the true
scope of the dispute litigated’ and then compare ‘what each party achieved witlsicofat”
(quotingBotwinick v. Duck Corp.700 N.Y.S.2d 143, 145 (App. Div. 1999)).

Even under this more searchistgindard, Plaintiff is still the prevailing partilaintiff's
suit is not one that offers several unrelated, individual claimeh happen to bagainst the
same DefendantRather Plaintiff's claim isbased entirely on the Defendant’s allegedly
improper treatment dfer finances. Although Plaintiff offered several theories of recovery—

including breach of contract, fraud, and breach of fiduciary duty—each theory wdsobabe



same basic set of facts. The Court, therefore, views Plantlffins as offemg multiple

theories of reliefor the same underlying conduct. Plaintiff prevailed on two of the five theories

offered. Thatis sufficient for the Court tawardPlaintiff prevailing partystatusand full costs.
Once a party is deemed prevailing, the award of costs is the “norm, not anaxtepti

Commer v. McEnte@007 WL 2327065, at *1 (S.D.N.Y. Aug. 13, 20Q%yeet, J.) Defendant

has offered no argument as to why Plaintiff should be denied costs despite beiryaiangr

party. Accordinglythe Courtdenies Defendant’siotion for vacatur of the Clerk’s decision

finding Plaintiff the prevailing party and awarding her taxable costs.

! Defendantlsoargues that Plaintiff's Bill of Costdemand should be dismissexluntimely because
Defendant was not served with the minimum amount of notice redjoyr&®ule 54(d)(1).See(Def’'s Objs. 3. The
relevant portion of Rule 54(d)(1yvhichconcerngosts other than attorney’s feetates: “[C]osts. . . should be
allowed to the prevailing party.. . The clerk may tax costs on 14 dagstice” Plaintiff filed her Bill of Costs on
July 16, 2014andasked the Clerk ttax the costs on July 30, 201%Zhe Clerk did not do so until July 31, 2014.
Defendant alleges th&aintiff's July 16filing containedonly notice of Plaintiff's motion, and that Defendant did
not receivePlaintiff's actual submissions until July 17, 201efendantherefore argues that he wgisen only
thirteen days’ notice-one day short of what is required under Rule 54(d)(1).

The Court finds Defendant’s arguments unpersuaghgan initial matterit is unclear whethethe
purpose of théourteenday notice periods to warn the opposing party of the movant’s motiantéxable costs, or
whether it simply provides a timeline by which the Clerk of Court etard costsAt least one court has rettte
provisionto do only the latterSeeSullivan v. Warminster TwpCIV.A. 07-4447, 2013 WL 193453at *4 (E.D.
Pa. May9, 2013)(assertinghatthe fourteerday notice provision ifRule 54(d)(1) “simply provides a timeline for
when the Clerk may tax co8jssee alscClerk's Office Procedural Handbqdl.S. Dist. Court for the E.D. P47-
48 (Sept.2012)(“T he section of Federal Rule of Civil Procedure 54(d)(1) requiring feideys' notice simply
means that at least fourteen days must elapse between the filing of tiebilts and the taxing of costs; as a
practical matter, it is usually necessary in the Eastermi®isf Pennsylvania for much more than fourteen days to
process a taxation of costs request.”). But seeTancredi v. Metro. Life Ins. Co378 F.3d 220, 227 (2d Cir.
2004)(noting that one of the purposes behind a similar fourtlsgmnotice proision in Rule 54(d)(2)(B), which
concerns attorney’s feds,“to provide notice of the fee motion to the roovant béore the time to appeal
expire$). If the fourteenday notice period in Rule 54(d)(1) provides a timebnéy for the Clerk of Court,
Defendant has nauthority toquestion the timeliness of Plaintiff's filing

Regardlessf how the fourteetlay notice period in Rule 54(d)(1) is interpretidlure to provide such
notice is not, as Defendant allegésfatal procedural efect; (Def's Objs. ). SeeCohen v. Bank of N.Y. Mellon
Corp, 11-CV-0456, 2014 WL 1652229, at *4 (S.D.N.Y. Apr. 24, 2014) (Abramg;'[J} X is widely recognized. .
that the time limitations in Rule 54(d)(1) are not jurisdictional, and thatbave discretion to entertain untimely
motions” (internal quotation marks omittg¢see also In re City of New Yoi&V-03-6049, 2011 WL 714522t
*8 (E.D.N.Y. Dec. 2, 2011)eport and recommendation adopt@én. 19, 2012(The purpose of Rule 54 is to
give an adersary notice of the intention to move for fees in advance of the expiratibe time to appeal(citing
10 Moore's Federal Practice § 54.151 (3d)edDefendant was provideabtice sufficient teservethe purpose of
Rule 54(d)(1) UnderDefendant’sown conception of the timings involveB®efendant admits that he was given
fourteen dayshotice of Plaintiff's Bill of Costs motionEven if he did not have thaotion itselfuntil a day later,
Defendant was appropriately put on notice @fiftiff's motion, and that is sufficient notider purposes oRule
54(d)(1).



c. The Clerk Correctly Awarded Specific Taxable Coststo Plaintiff

Defendant also argues that even if Plaintiff is the prevailing party her&lerk
improperly awardedosts to whichPlaintiff is not legally entitled.Seg(Def's Objs. 4-8). The
Court has reviewed the Clerk’s decision and finds it to be both thorough and reasonable.

The annotations made by the Clerk on Plaintiff's Bill os@osubmissionlustrate the
careful manner in which the Cledsedherexperience and expertise to revibath Plaintiff's
submissions and Defendant’s objections. Defensialminitted to the Clerk a long list of cost
objections. The Clerk appears to haveviewed these objections aagreed withmany ofthem.
Compare, e.g.(Def's Objs. 5-6) (objecting to Plaintiff's claim of costs far hearing transcrijpt
and(Def’s Objs. 5 (objecting to Plaintiff's claim of costs for reame trial transcripts)ywith
(Bill of Costs Schedule Gannotated by Clepk [Dkt. No. 180](denying hearing transcript cost
submitted by Plaintiff)and (Bill of Costs, Schedule C (annotated by Cle(dgnying all “Real
Time Unedited Transcript” costs submitted by Plaintihethenreduced Plaintiff's cost award
accordingly. Seg(Bill of Costg. Therefore with two small exceptions noted below, the Court
affirms the Clerk’s award of specific taxable costs to Plaintiff.

Two of Defendant’s objections require some additiati@ntion however. First,
Defendant alleges that tBd0witness fedPlaintiff claimswas paid tavitness Barry Kamras
was not, in fact, paid. Second, Defendant objectdl wf Plaintiff s claims for “docket fees’
These costs habeen redced by the Clerendnow total $20.As tothe first objectionthe only
evidence Plaintiff submitted fahis charge waan email sent from Plaintiff's counsel

acknowledging the cost, as wellaportion of what appears to be a redacted bank statement

2 Defendant refers to these fees as “attorneys fees” and argues that thdybshenied Plaintiff because
the Court alreadgenied Plaintiff's request for attorney’s fe€se(Def's Objs. §; (July 28, 2014 OrddiDkt. No.
179). However, all of Plaintiff’'s submissions refer to these fees as dosetaind Defendants have presented no
evidence ato why they should be vieweatherwiseby the Court.

8



which shows an unspecified debit from the checking accounlaoitiff's counsel’daw firm.
See(Bill of Costs, Schedule C). As to the second objectioePlaintiff does not appear to have
providedanyevidence at all thathe paid thelaimeddocke fees

Accordingly, the Court affirms thentirety of theClerk’s award of costs to Plaintiff
contingent on Plaintiff submitting sufficient protbfat she paid botliné $40 witness fe& Barry
Kamras andPlaintiff’'s claimeddocket fes. This proofmust be submitted to the Court by
October 24, 2014If Plaintiff fails to provide the Court with this proof, the Court will affirm the
Clerk’s award of costs as to everything but these fees.
V. CONCLUSION

For the foregoing reasons the Court DENIESendarns motion for vacatur. This

Opinion resolves Docket Number 181.

SO ORDERED.

DATED: New York, New York
SeptembeR5, 2014

s//
KIMBA M. WOOD
United States District Judge




