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UNITED STATES DISTRICTCOURT
FOR THE SOUTHERN DISTRICT OF NEW YORK

BLOOMBERG L.P,

Plaintiff,
Civ. No. 08V 9595 (AP)
BOARD OF GOVERNORS OF

THE FEDERAL RESERVE
SYSTEM,

N s N N N L T N N

Defendant.

L

MEMORANDUM OF POINTS AND
AUTHORITIES IN SUPPORT OF DEFENDANT’'S
MOTION FOR SUMMARY JUDGMENT
Defendant, the Board of Governors of the Federal Reserve System (“Board”),
respectfully moves for summary judgment pursuant to Ruld 8G&d-ederal Rules of Civil
Procedure in this Freedom of Information Act case, 5 U.S.C. § 552, on the grounds that no
records have been improperly withheld from the plairifbomberg, L.P, and the defendant is
entitled to judgment as a matter of law. In support of its motion, the Board subataisitiens
from: Alison M. Thro, Senior Counsel in the Board’s Legal Divisi@rian F. Madigan, Director
of the Board'’s Division of Monetary AffairfMA” ); Susan E. McLaughliDeputy Head of

Market Operations, Market Monitoring and Analysis at the Federal ResemkeoBalew York

(“FRBNY"); Lorie K. Logan, Vice President in the Market Operations and Markets Analysis



Function at the FRBNY; and Helen E. btiolo, Senior Vice President theCredit, Investment
& Payment Rsk Function at the FRBNYalong with a Statement of Material Facts Not in
Dispute.

As shown in this memorandum and attachments, the Board is entitled to summary
judgment on plaintiffsAmended Complaint because the documplamtiff seeksareexempt
from disclosure under FOIA. Other responsive documents that may be labtisedRBNY are
not agency records within the meaning of FOIA. Fenttihheld documents, which total 231

pages, defendant has included an index pursuddughnv. Rosen 484 F.2d 820 (D.C. Cir.

1973)(the *Vaughnindex”) and supporting declarations with this motion identifying the legal
basis for withholding. Becausessedocumerd areexempt under FOIA itheir entirety,
plaintiff's request foldeclaratory judgment, requiring the Board to produce the exengrtisec

should be denied.

BACKGROUND

This action involves two FOIA requests filed i®porters for the plaintiff. The first, filed
May 21, 2008 by Bloomberg reporter Mark Pittman (the “Loan Request”), sought eleve
categories of recordslaging to“[a]ll securities posted betwedpril 4, 2008 and May 20, 2008
as collateral to the Primary Dealer Credit Facility, the discount window, the Term Securities
Lending Facility and the Term Auction Facilifthe‘Relevant Securiti€s” Declaration of
Alison M. Thro, executed February 26, 2009 (“Thro Decl.”), 5 and Exh. 1. The second, filed
April 7, 2008 by Bloomberg reporter Craig Torres (the “Bear Request”), sajhtdocuments

reflecting orconcerning the portfolio of securitidsstedon a securitypy-security basis, with



CUSIP numbers if available) supporting tbhan extended by the Federal Reserve in connection
with the proposed acquisition of Bear Stearns Cos. by JP Morgan Chase & Co.” Thro Decl.,
9 22 and Exh. 6.

The Discount Window (“DW”) is the basic lending program through which the twelve
Federal Reserve Banks lend funds on a dieont-basis to eligible depository institutions in their
respective districtsDeclaration of Brian F. Madigan, executed February 279 Z0@adigan
Decl.”), 6. AlIDW loans are secured by collateral acceptable to the lending Reserve Bank.
Extensive information abo@W lending can be found on the DW website at

www.frbdiscountwindow.org

The DW is a permanent program of the Federal Reserve Banks. In response to the
current financial crisis, the Board has authorized the Federal ReservetBamkate a number
of additional, temporargpecial credit and liquidity facilitie6§SCLFs”) to relieve severe
liquidity strains in the market, reduce risks to financial stability, and strengthen the effectiveness
of monetary policy in addressing risks to the outlook for growth and inflation. Sevénalsef
temporary, emergency facilities are tbeus of the plaintiff's FOIA requests. They af¥) the
Term Auction Facility (“TAF”), a form oDW lending that provides longer than overnight
funding to eligible depository institutions through an auction mechanism, Madigan 1D&c(2)
the PrimaryDealer Credit Facility (“PDCF”), a facility under which the FRBNY makes
overnight funds available to its primary dealers, Madigan Decl., { 9; (3) the Beunti&s
Lending Facility (“TSLF”), a lending facility permitting primary dealers to obtain-a@gloan
of Treasury securities from FRBNY by pledging certain other kinds of securitaaighh Decl.,

1 10 and (4) a loan to facilitate the acquisition of the Bear Stearns Cos. by Jgan\Zhase &


http://www.frbdiscountwindow.org/�

Co. (“JPMC”) (the “Bear Stearns Loan”)While extengse information about these facilities can
be found on the Board’s public webstteeither the Board nor the Federal Reserve Banks have
made public the transactidavel information sought by the plaintiffs, for the reasons discussed
more fully infra

As detailed in the attached Thro Decl., in response to the Loan Request, Board staff
searched its divisions most likely to have responsive information, and made aperopria
inquiries. Board staff determined that it had approximately two pages of docuesspussive
to item 11 of the Loan Request, and provided these records (with non-responsive portions
redacted) to the plaintiff in December 2008. Thro Decl., 1 15, 17. Board staff dettimat
it had approximately 231 full pages of records contaiimged information responsive in part
to item 7 of the Loan Request, which sought, with respect to the Relevant Secliatierds
sufficient to show the terms of the loans and the rates that the borrowers mustipayDetl.,
115, 11-13 and Exhs. 1 and 5. Board staff reviewed these records and determined that they were
exempt under FOIA Exemptions 4 and 5, and contained no reasonably segregaXempn-
information. Thro Decl., 1 13.

As discussed more fully beloBpard staff determined thegsponsiveransactiorevel
informationregarding collateral pledged ftwans under the DW, TAF, TSLF, amiDCFwas in
thepossession and control of the FRBNYhat Reserve Bankong with the other eleven
Federal Reserve Banksas statutory authority to condu2¥v and TAF operations, artRBNY
hasstatutory authority and Board authorizattoradminister thd®DCF and the TSLFThro

Decl. 1120-21; Declaration of Susan E. McLaughlin, execiiagich 1, 2009 (“McLaughlin

! Seehttp://www.federalreserve.gov/monetarypolicy/bst. lanal
http://www.federalreserve.gov/monetarypolicy/bst supportspecific.htm

4
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Decl.”), 1115, 10, 15 Declaration of Lorie K. Logan, executed Ma&;i2009 (“Logan Decl.”),
11 5, 15.As set forthat pp. 12-13 and 34-4Gelow, after careful review, Board staff properly
determined thatesponsive FRBNY documentgere not “agency recordsubject to FOlIAand
wouldin any casde exempt from disclosure.

By letter dated December 9, 2008, the Secretary of the Board informed ttigf @aits
decision to grant in part and deny in part the Loan Request, and directed the poauutiffidy
available information regarding the DWAF and theSCLFs. Thro Decl., Exh. 5.

In response to the Bear Requésiard staff reviewed eomprehensivelectronic
document repository containing the bulkBifard records relating tiPMCs acquisition otthe
Bear Stearn€os., and the Board’s authorization of the Bear Stearns Loan. Thro Decl., 1 23-
25. Staffdetermined thathe repositoryontaired notransactiorspecific documents regarding
securities posted as collateral for the Bear Stearns Loan responsive to the Bear Request.
addition, staff interviewedtaff members in the Board’s divisions most likely to have responsive
records and confirmed that they did not hamgrecords responsive to the Bear Request. Thro
Decl., 1 5.

Staff confered with staff of the FRBNY and determined that documents responsive to
the Bear Request weobtained by, and are in the possession of, the FRBNY, velxigimded
the Bear Stearnisoan and administerséiLoan on an ongoing basis. Thro Decl., { 27,
Declaation of Helen E. Mucciolo, executed March 3, 2009 (“Mucciolo Decl.”), 19 St&ff
determined that no Board staff members had obtained copies of these FRBNY oecmes

them in performing any Board function. Thro Decl., § 28ter careful review and discussion



with Board and FRBNY staff, Board staff determined that responsive docurnhémsFiRBNY
were not “agency records” subject to FOIA. Thro Decl., {1 27-28.

By letter dated Septembg&0, 2008, the Secretary of the Board miedthe plaintiff that
staff had searched Board records and made suitable inquiries, but found no reporasves$o
the Bear Request. Thro Decl., § 29 and Exh. 7. By letter dated October 14, 2008, the plaintif
appealedhe Secretary’s denial of thgear Request, and by letter dated November 7, 2008, the
Board denied plaintiff's administrative appeal. Thro Decl., { 3a@r8ilExhs8 and 9.

On November 7, 2008, plaintiff filed its Complaint seeking declaratory judgment that i
was entitled to recds sought in the Loan Request. On November 25, 2008, plaintiff filed its
Amended and Supplemental Complaint for Declaratory Judgment and Injunctive Relief
(“Amended Complaint”) adding a request for judgment that it is entitled tsdesought in the
Bea Request.

ARGUMENT

A. SUMMARY OF ARGUMENT

As theVaughnindex and attached declarations show, the Board conducted an adequate
search in response to the Loan Request and the Bear Request. The Board pro\pdgds of
non-exempt recordswith nonfesponsive material redacted,the plaintiff pursuant to the Loan
Request, and properly withheld 224l pages of documents under FOIA Exemptions 4 and 5.
The Board uncovered no Board records responsive to the Bear Request. FRBNY document
responsive to the Loan Request and the Bear Regreesbt Board records” subject to FOIA.
Because the Board did not “(1) ‘improperly’ (2) ‘withh[o]ld’ (3) ‘agencyaets,” there is no

remedy available for the plaintiff under FOIA and the Court shentdr summary judgment in

6



favor of the Board.Grand Central Partnershyp Cuomg 166 F.3d 473, 478 (2d Cir. 1999)

(quoting U.SDep't of Justicev. Tax Analysts492 U.S. 136, 142 (1989)

B. SUMMARY JUDGMENT STANDARD IN FOIA CASES
Summary judgment is generally granted when there is no genuine issue odirfeateri
and the moving party is entitled to judgment as a matter of law. Fed. R. Civ. P Ce8(t&x

Corp v. Catrett 477 U.S. 317, 330 (1986). “Summary judgment is the preferred procedural

vehicle for resolving FOIA disputés Amnesty International USA. CIA, 2008 U.S. Dist

LEXIS 47882 at *24 (S.D.N.Y., June 19, 2008) (Preska, J.) (citing BxdnsS. Office of

Personnel Mgmt.276 F. Supp. 2d 34, 37 (D.D.C. 2003)). The agency has the burden of proof

on all material issues related to the merits of any claimed FOIA exemptions. 5 U.S.C.

§8552(a)(4)(B). The Court exercisgdenovoreview over FOIA mattersld; Halpernv. FBI, 181

F.3d 279, 287-88 (2d Cir. 1999). On a motion for summary judgment in a FOIAtbase,
defending agency has the burden of showing that its search was adequate andititiah@laly

documents fall within an exemption to the FOIACarneyv. U.S.Dept of Justice 19 F.3d 807,

812 (2d Cir.)cert denied 513 U.S. 823 (1994Amnesty Internationakupra 2008 U.S. Dist.

LEXIS 47882 at *24.
In making this showindithe agency may rely on declarations ‘indicating that the agency
has conducted a thorough search and giving reasonably detailed explanatiaasidor i

disclosure.” Amnesty Internationakupra 2008 U.S. Dist. LEXIS 47882 at **24-25 (quoting

Maynardv. CIA, 986 F.2d 547, 560 {1Cir. 1993)). A “’satisfactory agency affidavit should, at

a minimum, describe in reasonable detail the scope and method by which the search was

conducted’ and should ‘describe at least generally the structure of the agency’sdiie wisth



makes further search difficult.’ld. at *25 (quotingMaynard supra 986 F.2d at 559-60)).A

government agencyBOIA affidavits are ‘accorded a presumption of good fditicarney,

supra 19 F.3d at 812 (quotingafecard Services, Ine. SEC 926 F.2d 1197, 1200 (D.C. Cir.

1991). If theagency’s submissioree adequate, discovery relating to the agency’s search and
the claimed exemptions generallyunnecessaryWoodv. FBI, 432 F.3d 7885 (2d Cir. 2005).
Once the agency satisfies its burden, the burden shifts to the plaifitifialce a

showing of bad faith sufficient to impugn the affidavitA\thnestyinternational supra 2008

U.S.Dist. LEXIS 47882 at *25 (quotingriestmanv. U.S.Degt of Justice 878 F. Supp. 667,

672 (S.D.N.Y. 1995) or to argue that the claimed exemptions should not apply. Ferguson
EBI, 83 F.3d 41, 43 (2d Cir. 1996)arney supra 19 F.3d at 812. The opposing party “must
submit ‘tangible evidence that an exemptiasroled by the agency should not applylnner

City Press/Community on the Move Board of Governorsl998 U.S. Dist. LEXIS 15333 at *14

(S.D.N.Y, Sept. 30, 1998aff'd, 182 F.3d 900 (2d Cir. 1999) (quoti@arney supra 19 F.3d
at 812). The plaintiff “cannot rely upon ‘mere speculation’ that responsive docunasetsot
been produced.’ld. at *9 (quotingCarney supra 19 F.3d at 812) If the plaintiff fails tomake
the required showing, summary judgment should be awarded in favor of the agemsofer
supra 83 F.3d at 43Carneysupra 19 F.3d at 812.
C. THE BOARD CONDUCTED AN ADEQUATE SEARCH

1) The Applicable Legal Standard

In responding to a FOIA request, an agency is under a duty to conduct a reasonable

search for responsive record3glesbyv. U.S. Dep't of the Army920 F.2d 57, 68 (D.Cir.

1990). If an agency demonstrates that it has conducted a reasonable search, “it has fulfilled its



obligations under FOIA and is entitled to summary judgment on this is§&eeciav. U.S.

Dep't of Justice 181 F. Supp. 2d 356, 366 (S.D.N.Y. 2002).

“A search will be considered adequate if it was ‘reasonably calculated to uncover all

relevant documents.”’Amnestylnternationalsupra 2008 U.S. Dist. LEXIS 47882 at *26

(quotingTruitt v. U.S.Dep't of State897 F.2d 540, 542 (D.C. Cir. 1990)). An agency “is not

expected to take extraordinary measures to find the requested records, but only tbaconduc

search reasonably designed to idgrand locate responsive document§sarcig supra 181 F.

Supp. 2cat 368. An agency has no obligation to sedoctdocuments that are outside of its

possession, custody or control. Jones-Edwart&SA 196 Fed. Appx. 36, 38 (2d Cir. 2006)

(unpublished). e adequacy of the search is “dependent upon the circumstances of the case.”
Truitt, supra 897 F.2cat 542. “Speculation that other documents exist, without more, ‘does not
undermne the finding that the agency conducted a reasonable search.” ,Gaprgl81 F.

Supp. 2d at 366 (quotirgafecard Servssupra926 F.2d at 1201).

2) The Board Conducted an Adequate Search in Response to the Loan
Request

Here as set forth in th attached Declaration 8lison M. Thro, the Board attorney
responsible for supervising the search,Bbard conducted an adequate se&ochecords
responsive to the Loan RequeSeeGarcig supra 181 F. Supp. 2dt 368 (“[a]n affidavit from
an agency employee responsible for supervising a FOIA search is all that is nedtsedrhro,
who has been responsible for supervising the processing of FOIA requests atrthieBfoae
years and Board staff membeagtingunder her direction, contacted employees in the Board’s
two divisions most likely to have responsigdecuments.Thro Decl., 11 3, 7, 8, 17, 1&

particular, Ms. Thro contacted staff members in Monetary Affairs (“M#&i®, division that
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supports the Board in the conduct of domestic monetary policy. Thro Decl., 1 8. Ms. Thro
reasonably concluded that MA would be one of two divisions most likely to have responsive
information kecause of its role in compiling data and analysis relatitiget®W, TAF andthe
SCLFs. Id. Ms. Thro spoke with seven individuals in MA, including the division director,
deputy director, senior associate director and deputy associate dinduwi@he concludedere
most likely to have responsive information, or to know wiieneuld be locatedld. She
provided then with copies otthe Loan Requesand asked if they, or anyone on their stdféd
responsive information. Thro Decl., T 9.

As a result of thesdiscussions, Ms. Thro learned tibacause the Board itself does not
administer the TAF, TSLF, PDCF or DW (those facilities are administered by the Federal
Reserve BanksMA had very little specific, transactidevel information responsive to the
Loan Request. Thro Decl., 1;MadiganDecl. ffl 11-12. Rathethe majority of informatiornn
MA consisted of high level, aggregate data and statistics confipilade by the Board and
Boardstaff informulating monetary policyThro Decl., { 10. Ms. Thro determined that one
MA staff memberreceived daily data feeds from the Federal Reserve Banks relating to the DW
TAF, PDCF and TSLFEhat were used to generaelaily Primary, Secondary and Other Credit
Extensions Outstanding by Remaining Term report (the “Remaining TeporR). Thro Decl.,
19 11, 14 and Exh. 4. &keReports contained limited information responsive in part to item 7
of the Loan Request, including the names of sommiersat the DWandSCLFs, originating
Federal Reserve distriehdividualloanamounts, the specific credit facility, and the origination
and maturity datéhe term)of some loan. Id.; Madigan Decl.,  13. Although much of the

information on the Reportgascarried forward from day to day, and was therefore redundant,

10



Ms. Thro determined that the Board had 231 pages of responsive informédticimwere

withheld in full under exemptions 4 and 5. Thro Decl., 1 11, 13. With the exceptios®f the
Reports, MA staff did not hawpecific transactiotevel information regarding securitipssted
between April 4 and May 20, 2008 as collateral for the DW, TAF, PDCF or TSLF. Thrg Decl
1 10.

One MA staff member had anmeail that identified an external firm from which the
Federal Reserve Banks purchase pricing thetatheyreview when vaiing securities eligible to
serve as collateral for DW and TAF loanbhro Decl., § 15. This document was responsive to
item 11 of the Loan Request, and not covered by any FOIA exematidnyas released to the
plaintiff. 1d.

Through her discussiomgth MA staff, Ms. Thro learned that the Board’s division of
Reserve Bank Operations and Payment Systems (“RBOPS”), which oversees the Federal
Reserve Banks’ provision of financial services to depository institutions, imagetresponsive
information. Thro Decl., 1 17. Ms. Thro contacsedstaff members in RBOR&8ho she
determined were the most likely to have responsive information, or to know where it would be
located.ld. Ms. Thro reviewed certain high level information provided by one staff memb
and concluded that it was not responsive, uncovered an e-mail responsive to item 11 of the Loan
Request, which was provided (with non-responsive information redacted) to thdfplainti
concluded that another RBOPS staff member had copies Betnainng TermReports, which
Ms. Thro had determined to be exempt, as set forth above, and that no other RBOPS staff

member had detailed, transactienel information of the type requested by the plaintidf.

11



Because Ms. Thro contacted the thirteen Boaliffl stambersn the two divisiongnost
likely to have responsive information, or to know where responsive information might be
located reviewed the Loan Request with them, and reviewed the documents they provided, her
search was “reasonably calculated to uncover all relevant documents,” and was adequate for

FOIA purposes.SeeAmnestyinternational supra 2008 U.S. Dist. LEXIS 47882 at *26

(quotingTruitt, supra 897 F.2d at 542).

Ms. Thro asked individuals in MA if there were other individuals at the Board who might
have information responsive to the Loan Request, and learned thabh@RBOPS were the
only divisions reasonably likely to have responsive documents, as those are the twodivisi
responsibldor overseeing the Federal Reserve Banks, which administer thefB¥ PDCF
and TSLF, andor preparing data relating to thosedit facilities. Thro Decl.,f8, 17-18.As a
result, Ms. Thro concluded that no other divisions at the Board were reasonably likelg to ha
informationresponsive to the Loan Request, and opted not to search other divisions. Thro Decl.,
9 18. This deision was reasonable under FOISuomg supra 166 F.3dat 489(agency acted
reasonably by searching offices most likely to contain responsive docupfentssty

International supra 2008 U.S. Dist. LEXIS 47882 at *34 (upholding agency decision not to

search offices unlikely to possess responsive records beé¢#igedoes not demand a search
that would be futile”).

Through her discussions with MA and RBOPS staff members, Ms. Thro learned that
documents responsive to the Loan Request merelikely in the possession of thRBNY,
which (along with the 11 other Reserve Barda@ininsters theDW andTAF and which is solely

responsible for operating the TSLF and PDCF. Thro Decl.; fi2Daughlin Decl., 11 5, 10,
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15; Logan Decl., § 15. As described more fully at pp. 34ndfa, Ms. Thro reasonably
concluded, with the concurrencelwrsupervisorsthatresponsive documents at thRRBNY
were notBoard records subject to FOIA under the Board’s regulations, 12 C.F.R.

8 261.2(i)(2)(i), and that no Board staff member had obtained, reviewed or reliethepen
documents in performingnyBoard function. Thro Decl., 11 20-2The Board’'sdecision not
to include the FRBNY documents in the scope of its seaashreasonable as an agencyras

FOIA obligation to search records outside of its possession or codtmeésEdwards supra

196 Fed. Appxat 38(“[a]n agency is not obligated to conduct a search of records outside its
possession or control”).

3) The Board Conducted an Adequate Search in Respee to the Bear
Request

Similarly, it is apparent from the Thro Decl. that the Board conducted an adecarate se
in response to the Bear Request. The Bear Request sought records reflecinogonimgthe
portfolio of securities (listed on a secutlty-security basis, with CUSIP numbers if available),
supporting th&=RBNY'’s extersion of theBear Stearnskoan Thro Decl., {1 22 and Exh. 6.h&
Board receive@pproximately 23-OIA requestsand additional Congressional requefis,
information related to JPMC'’s acquisition of Bear Stearns anBehe Stearnsoan Thro
Decl., T 3. Some of these requests, like the Bear Request, sought information relating to
securities posted as collateral for the Bear Stearns, lamahothers sought information related to
the Board’s decision to authorize the FRBNY to extend the L@anMs. Thro, working with
other attorneys from theelgalDivision, contacted approximately 80 Board staff members
seven divisions and asttthem to preide anyinformation relaing to any aspect of JPMC’s

acquisition of Bear Stearms the Bear Stearns Loawhich documents were placed into an
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electronic document repository at the Boafthro Decl, 1 24. It was Ms. Thro’s reasonable
belief that he resulting electronic repository, containing over 28,000 pacpsturel all Board
documents responsive to any FOIA request for information relating to the/BeEICStearns
acquisitionor the Bear Stearns Loaand that any document responsive to the Bear Request
would be contained in the repositoryhro Decl, 1 24-25.

Between Aigust 200&ndSeptember 2008, Ms. Thro personally searched the repository,
and reviewed hard copies of those documdatsgecord responsive to the Bear Request, and
reasonably concluded from the seaitdt the Board had no responsim&rmation Thro Decl.,

1 5. In particular, Ms. Thro identified the 34 Board members and Board staff neembst
likely to have documents ofeltype requested, and for egudrson reviewed every page of
records they had submitted to the repositddy. In addition to personally searching the
repository, Ms. Thro personally contactedo daff members ilMA andthe three staff members
in RBOPSwho were most likely to have receivegsponsivenformation, reviewed the Bear
Request with them, and confirmed that neither they nor members of their stad6padsive
information Thro Decl., {1 26. Ms. Thm@asonably concluded that these were the by
divisions likely to have responsive information as they were the divisions respdosible
Reserve Bank oversigfand therefore oversight of the Bear Stearns Loan) and for compiling
statistics relating to emergency lending facilitieshsas the Bear Stearns Load. Ms. Thro’s
searchwhich included her extensive personal involvement in creation and review of documents
in the repository and interviews of Board staff likely to have responsive reamdseasonable

and adequate to methe Board’s burden under FOIAeelnner City Presssupra 1998 U.S.

Dist. LEXIS 15333 at *9 (im]easuwed by any standard, FRB’s search for responsive
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documents,” which included extensive personal investigation by Board attospeyséle for
supervising processing of FOIA requests, was “thorough and adequate”).

Ms. Thro’s Decl, along with theMucciolo Decl., make plainvhy the Board has no
information responsive to the Bear Requspecific securityby-securityinformation concerning
the portfolio of securities posted as collateral for the Bé¢@arns ban is proprietary
information of the FRBNY, whiclextended théoan, and not Board information. Thro Decl.,
1927-28 Mucciolo Decl., 1Y6-8. Ms. Thro consulted withRRBNY staff, who confirmed that
responsivé-RBNY recordsregarding the Bear Stearbhsanwere not Board records subject to
FOIA under the Board’s regulation, 12 C.F.R. 8§ 261.2(i)(1)(i). Thro Decl., §{ 27-28. Ms. Thro
confirmed with staff of MA and RBOPS, as well as FRBNY stiafitno Board staff member
had obtained, reviewed or relied upon responSRBNY documents in performing any function
for the Board Thro Decl., | 28. As these records were outside of the Board’s possession or
control, Ms. Thro reasonably decided that the Board was unable, and not obligateadhto sear

them. _Jones-Edwardsupra 196 Fed. Appx. at 38. The Thro Decl., which is “reasonably

detailed and reveal[s] that each of the [agency’sfistugions undertook a diligent search for
[responsive] documents Carney supra 19 F.3d at 813, demonstrates that the Board conducted
an adequate sedri response to the Bear Request, and the Board is entitled to summary
judgment on the issue.

D. THE BOARD PROPERLY WITHHELD LOAN INFORMATION ON
INDIVIDUAL BORROWERS UNDER EXEMPTIONS 4 AND 5 OF FOIA

1) The Applicable Exemption 4 Standard
Exemption 4 is satisfied if a tripartite test is met: “(1) [t]he informafionwhich

exemption is soughthust be a ‘trade secret’ or ‘commercial or financial’ in charaGté)....
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must be ‘obtained from a person,’ ... and (3) ... must be ‘privileged or confidential.” Inwer Cit

Press/Community on the Mowe Board of Governorst63 F.3d 239, 244 (2d Cir. 2006)

(quotingNadlerv. EDIC, 92 F.3d 93, 95 (2d Cir. 1996) (quoting 5 U.S.C. § 552(b)(4)).

Here, there is no doubt that the 231 pagddemaining Term Reportsithheld in
response to the Loan Requast “commercial or financial” in natur&hese documents include
(i) names ofinancial institutons that borrowed at the DW, TAF, PDCF or TS(H the type of
institution €.g, large commercial bank, small commercial baxiki); the originatingFederal
Reserve district; () the type of credit extendg(l/) origination and maturity datéthe “term”)
of the loansand(vi) individual loan amounts. Thioecl., 1§ 11, 12, 14 and Exh. 4. This
information is both “commercial” and “financial” in nature for purposes ohipteon 4. See

American Airlines, Incy. National Mediation Boardb88 F.2d 863, 870 (2d Cir. 1978) (broadly

defining commercial in Exemigin 4 to mean “pertaining or relating to or dealing with
commerce”).

The second prong of the tripartite test also is easily satisfied. Btzfdbtained
information used to prepare tRemaining Term Reports from the Federal Reserve Banks,
which in turn obtained and derivélaat information fronrecords of transactions withstitutions
borrowing at the DWTAF or SCLFs. Thro Decl., § 11 and Exh. 4.h& Federal Reserve Banks
and the borrowerare “persofs]” within the meaning of FOIA Exemption 4. 5 U.S.C. § 551(2)
(defining “person” to include “an individual, partnership, corporation, association, or public or
private organization other than an agency”).

Accordingly, the issue for the Court is whether the information on individual borresvers

“privileged or confidential” under the third prong of the tripartite test.
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In determining whether a particular document is “privileged or confidgrtha Second
Circuit uses a twqart test originally formulated by the D.C. CircuitNiational Parks

Conservation Ass’n. Morton 498 F.2d 765 (D.C. Cir. 197#)National Parky. Inner City

Presssupra463 F.3d at 244eeUnited Technologies Corp. FAA, 102 F.3d 688, 692 (2d Cir.

1996),cert denied 521 U.S. 1103 (1997). Under tNational Parksest:

information is confidential fothe purposes of Exemptioni#its disclosure would
have the effect either(1) of impairing thegovernment’s ability to obtain
information -necessary informationin the future; or (2) of causirsybstantial
harm to the competitive position of the person from whom the information was
obtained.’

Inner City Presssupra 463F.3d at 244 (quoting Continental Stock Transfer & Trust @dSEC

566 F.2d 373, 375 (2d Cir. 1977) (per curiam)).

If either prong of the alternativdational Parksest is satisfied, th@formation is
“privileged or confidential,” within the meaning of Exemption 4. As set forth below, @ubli
disclosure of the 231 pagesRémaining Term Bportsis likely to causesubstantial harm tthe
competitive position of the persons from whom the information was obtainachely,
borrowers at th®W, TAF or SCLFs. Thus, the Board properly withheld the 231 pages under
the second prong of tidational Parksest.

In addition,cases following National Parksve identified a scalled “third prong” test

that looks tceffectiveness ofjovernment operations to authorize withholding. As discussed,

infra, pp. 23-30, the Remaining Term Reports were also properly withheld under this prong.
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(a) Disclosure ofLoan Information on Individual Borrowers is Likely to
Cause SubstantialCompetitive Harm to Borrowers at the DW, TAF,
PDCF or TSLF
Here, the second prong National Parkss satisfied as disclosure thfe Remaining
Term Reportslikely would cause substantial competitive harnboorowers at the DWTAF,
PDCF or TSLE To meet the second prong of thational Parkdest, it is not necessary to show

actual competitive harm. Rather, “[a]cte@mpetition and the likelihood of substantial

competitive injury is all that need be shown.” Gulf & Western Industriesylénited States

615 F.2d 527, 530 (D.C. Cir. 198@)ting National Parks & Conservation AssmKleppe 547

F.2d 673, 679 (D.C. Cir. 1976)National Parks I)). The court “need not conduct a

sophisticated economic analysis of the likely effects of disclosut#ahv. U.S.Dept of the

Interior, 256 F.3d 967, 970 (Y0Cir. 2001) (quotindPublic CitizenHealth Research Group

EDA, 704 F.2d 1280, 1291 (D.C. Cir. 1983¢gcordinner City Presy. Board of Governors

380 F. Supp. 2d 211, 219 (S.D.N.Y. 20GH},d in part remandedn parton othergnds 463

F.3d 239 (2d Cir. 2006)Rather, “evidence damstrating the existence of potential economic
harm is sufficient.”Id.

As set forth in the attachédadigan Decl., 1 17andMcLaughlinDecl., 1 20borrowers
at the DWand theTAF face competition in themarket for retail and commercial banking

servicesfrom other domestic and international institutinBrimary dealerieligible to borrow

2 Because of the Board’s unique role in overseeing Reserve Bank lendinigfaaiiid
stabilizing the fimncial markets, and the FRBNY'’s role in administering the DW, TAF and
SCLFs, and serving as a lender of last resort to financial institutions, théBaad FRBNY'’s
declarations attesting to the harm to borrowers through disclosure of detaillimgdeir
borrowing is sufficient to show the likelihood of competitive harm for exemption 4 purposes
Lion Raisins Inc.v. USDA, 354 F.3d 1072, 1079'{&Cir. 2004)(“[c]ourts can rely solely on
government affidavits so long as the affiants are knowledgeable about the trdorsaaight
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at the PDCFand TSLF face actual competition in the market for securities brokerage services
from other primary dealers and domestic and international seclitiksr dealers McLaughlin
Decl., 1 25 Logan Decl., 1. These institutionarelikely to suffer substantial competitive

harm if informationthat they borrowed at the DWAF or SCLFs, or information regarding the
sizeor term of loans made in specifie@deral Reserve distrigis publicly disclosed.

These competitive harms arise fraeveralsources. First, borrasvsare likely to suffer
harmif financialanalysts, customers or competitors offihancialinstitutions perceivéhe
institution’sborrowing at thdW, TAF or SCLFs as a sign that the institution is experiencing
liquidity strainsor capital shortfalls. This “stigmdfom borrowing at the DVétems from the
fact thatthe DW serves as a baak source of liquidity for depository institans thatmay not
have acces® ordinary, market sources of funding osherttermbasis Madigan Decl., 118;
McLaughlin Decl., 11 519 Institutionsmay experiencehortterm liquidity shortfallor a
number of reasons, some of which do not indiéenancial instability. For example, a
depository institution may be at the DW to obtain-ldag funds as the result of routine
developments such as an unexpectedly large loan request from a customer, oria runoff
liabilities as a major depositor mak payments to third parties. Madigan Decl.,  18. Borrowers
might also experience a latlay shortage of fundsecause obperational problems that impeded
funds receipts or clerical errors that understated its funding position forgthévithaughlin

Decl., T 20.

and the affidavits are detailed enough to allow the court to make an indepessdmsi@ent of
the government’s claims”).

® Primary dealers are designated banks and securities broker dealers with whom the FRBNY
trades U.S. government securities as counterparties in executing open maieirespe
McLaughlin Decl., 1 10.
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However, becaushe Reserve Bankarethe“lenders of last resort,” the fact that an
institutionis borrowing at the DW can fuel market speculation and rumorshbantitys
liquidity strainsstem from a financial problem at the institution that is not known by the public at
large Madigan Decl., §8&; McLaughlin Decl., 1 20.

As a result of thisstigma” which alsoapplies to borrowers at the TAF, PDCF and
TSLF, Madigan Decl., { 2McLaudhlin Decl., § 25, Logan Decl., § 2here is an
understanding among the Reserve Banks, borrowers at the DW, TXFL6s, and clearing
banks that hold collateral on behalf of the FRBNY, that information regarding theomliog --
includingthe names dborrowers, information regarding collateral pledged for specific loans, the
terms, rates or documentation for specific loans, the valuation of specific loansigithe
collateral pledged (the “haircut”), or other information that could lead tm#mgification of
borrowers-- will not be disclosegyublicly by the borroweor the FRBNY. McLaughlin Decl.,
1 18; Logan Decl, 1 20Likewise, the Boardo the extent that it has this information, does not
publicly disclosat. Madigan Decl., 8. Indeed, concern about the “stigma” associated with
DW borrowingis so acute that the Federal Reserve Banks not only keep confidential the fact of
an institution’s borrowing, but even an institutiosfgyibility to obtain primary or secondary
DW credit. Maligan Decl., 1 23. This is setause primary credit, offered at a lower interest
rate than secondary credit, McLaughlin Decl., 6 dnly available to institutions in generally
sound financial conditionld. The fact that a depository institution is not eligible for primary

credittherefore revealson{public information regarding its financial condititimat could lead to
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the competitive harms described herduh In fact, neither the Board nor the Reserve Banks
routinely share information regarding an institutioB&/ borrowingwith other regulators. Id.

A depositoryinstitution’sor primary dealer'sompetitive position can be sevigre
harmed if the market bepgtes aware that it obtained funds atEW&, TAF, PDCF or TSLF.
McLaughlin Decl., § 20-21, 25; Madigan Decl., 11 17, 21; Logan Decl., 11 21, 22. A rumor that
a financial institution is experiencing liquidity strains could rapidly lead to a lgsslic
confidence in the institution, a sudden outflow of deposits (a “run”), a loss of confidgnce b
market analysts, a drop in the institution’s stock price, a withdrawal of maikees of
funding, acceleration of existing loans to the institution, andxireme cases, closure of the
institution. Madigan Decl., {1 17; McLaughlin Decl., 1 21. Any of these events is likely to put
the institution in a weakened position vis4a-its competitors, likely resulting in substantial
competitive harm to its position in the market for retail or commelpaiakingor securities
brokerage servicedd. Thelikelihood of competitive harm intensifies during periods of
financial distresssuch as the current one, when market participants show he&drtencern
that banks or dealers could be in weakened financial conditlaadligan Decl., 1 9.

The harm resulting fra disclosure of an institutios DW, TAF or SCLFborrowing is
not simply a theoretical possibility, but has been demonstrated on a number of ocdasions.
example, rumors that Citibank might be borrowing atQl¢ in the early 1990s reportedly
sparked runs at some of its offices in Asia. Madigan Decl.,  22.

Even the release of thimllar amount®f individual loans, without the borrowensame

couldcontribute to financial institutions’ reluctance to utilReserve Bankquidity facilities.

* Regulatos may, however, obtain information about an institution’s borrowing history when
investigating potential supervisory problems. Madigan Decl., T 23.
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Madigan Decl.f 24. If the amounts borrowed asrde, and the Federal Reserve Bank
originating the loan is identifiednarket pattipantsmayspeculate that the borrewmust be

one of the few large banks iratidistrict Id. For very large loanspeculation may center
around one of a handful of institutions in thehecountryeligible to take out such a large loan
Id. This speculation would discourage large banks from utilizing the Federal Resavildise$
and potentially force large banks publittystatethat they are not borrowing at the DW, TAF or
SCLFs. Id. Thesestatements may themselves fuel market rumormsrdagg an institution’s
liquidity. 1d. Speculation about the identity of borrowpeoses similar problems to actual
identification of borrowers, anal greatenumber of institutions could adversélg affected.ld.

In addition to likely competitive harm resulting from a loss of public confidence, a
financial institutionor primary dealeneeding access to shaetrm liquidity, but fearing a market
and customer backlash, may avoid turning to the DW, TAFCItFs at virtually any cost.
Madigan Decl., § 19-20 These institutions’ unwillingness txcesfkeserve Bankunding
facilities could result in the institution’s failure to meet stiertn funding needs, which could
quickly lead tats demise Madigan Decl., 1 20. Even if the institution managechéet its
funding needs, it would be at a disadvantage wissdts competitors becaeg could be forced
to pay very high rates to borrow and might be limited in its ability to issue |oegardebt.
Madigan Decl., { 20 Potential customers wouldnd to direct their business to other firms that
were thought to be in better financial conditiogsulting in substantial competitive harm to the
institution that failed to borrowld. Thus, depository institutions’ unwillingness to access the

ReserveBank funding facilities fofear of public disclosures likely to result in substantial
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competitive harm bjeavng the institution in a weakened financial condition amaking ita
less viable competitor in the market for commercial and retail bankmngss. Id.

Because of the likelihood of substantial competitive harm, the Board preptrheld
the Remaining Term Reports under the second proNgibdnal Parksand is entitled to
summary judgment on the issue.

(b) The Loan Information on Individual Borrowers was Properly Withheld
under the Third Prong of National Parks Because Disclosur&Vould
Impair the Board’s Ability to Provide Liquidity Through the DW, TAF

and SCLFs, and to Romote Maximum Employment, Stable Prices, and
ModerateLong-Term Interest Rates as Required by Statue

In addition to the likelihood of substantial competitive harm, the Board properly Vdthhe
the 231 pages under the-called“third prong” of National Park, which asks whether “public
disclosure of the requested commercial or financial information will harm an identifradéep
or governmental interest which Congress sought to protect by enacting exedpt the

FOIA.” 9to 5 Orgfor Women Office Workers. Board of Governors21 F.2d 1, 10 fiCir.

1983). In enunciating this third prong of Exemption 4, the First Circuit noted “the ‘various
exemptions included in the [FOIA] serve twodrdsts- that of the government in efficient
operation and that of persons supplying certain kinds of information in maintaining its

secrecy.”™ Id. (quotingNational Parkssupra498 F.2d at 767). The D.C. Circuit has upheld

the First Circuit’s view, finding “the two interests identified in the National Parks test are not

exclusive” and “exemption [4] also protects a governmental interest in administrative efficiency

®> The First Circuit also relied on footnote 17National Parksin which the D.C. Circuit cited
FOIA’s legislative history to suggest that “the problems of compliance and program
effectiveness [are] governmental interests possdayesl by this exemptionNational Parks
supra 498 F.2d at 770 n.17; 9 to $upra 721 F.2d at 9.
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and effectiveness.”_Critical Mass Energy ProjeddRC, 975 F.2d 871, 879 (D.C. Cir. 1992)

(en banc)cert denied 507 U.S. 984 (1993).

A number of courts, including courts in the Southern District of New Yarkeadopted
this sacalledprogram effectiveess analysis to uphold agencies’ withholding of information
wheredisclosure wouldmpair the agency’s ability to carry out its governmental mandabe

example, m Nadlerv. FDIC, 899 F. Supp. 158, 161-63 (S.D.N.Y. 19948}d onothergnds 92

F.3d 93 (2d Cir. 1996)the district court upheld the FDIC’s non-disclosure of a joint venture
agreement the agenoptained when it took over a failed bank, finding that disclosure could
“hurt the venture’s prospects for financial success,” which would “reduce retutims FDIC,”
and “interfere significantly with the FDIC’s receivership program, which aimsadmize
profits on the assets acquired from failed bankd.”at 162. The Nadlercourt noted that, to
invoke the program effectiveness prong, agencies “must identify spearfgers that disclosure

will pose to the fulfillment of their statory responsibilities ...[a]nd the burden of persuasion

rests, as always, on the agencid’ Likewise, inAfrica Fundv. Mosbacher1993 U.S. Dist.
LEXIS 7044 at *21 (S.D.N.Y. 1993), a court in the Southern District of New York upheld the
Department of Commerce’s withholdingadcuments relating to export license applications
based on the agency’s unrebutted evidence that disclosure “would interfere withdte ex
control system.”

A number of district courts have upheld the non-disclosure of information pertaining to
loan agreements, the purchase of Treasury bonds or similar financial t@msacth the

governmentwhere disclosure would hamper the effectivenesthefjovernmeris efforts to

® The Second Circuit affirmed on the basis of competitive harm to the @BI@ceiver for a
failed bank) anddid not reach the “program effectiveness” exemption. 92 F.3d at 96.
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stabilize the economy or promote economic grovigbr example,n Comstock Int’l (U.S.A)),

Inc. v. Export-Import Bank464 F. Supp. 804, 808 (D.D.C. 1979), relied upon by the district

court inNadler, supra 899F. Supp. at 161-62, the court found that there was no risk of
impairing theEximbank’s @cesgo informationin loan agreementbgecause, asé lenderit

was a party to the agreements. Nevertheless, the court found documents relating taosthe loa
exempt under the third prong N&tionalParksbecause “disclosure would si§oantly impair

[the agency’s] ability to promote United States expbasuld cause potential loan applicants to
“seek financing outside the United States because of their unwillingnadsgjéctshemselves to
the possible risk of disclosure,” and wotitiscourage commercial bank participation with
Eximbank on joint loan agreements, thus impairing Eximbank’s ability to controlliovera

financing transactions.” Comstqckupra 464 F. Supp. at 80&eealsoJudicial WatchlInc.v.

Export-Import Bank108 F. Supp. 2d 19, 30 (D.D.C. 2000) (upholdingrbank’s withholding

of information regarding applications for export insurance where disclosure “wopdriits
ability to fulfill its statutory pupose, which is to foster domestic economic growth by supporting
United States export transactions that are too risky for private capital financing”).

In Clarkev. U.S.Dep’t of Treasury1986 U.S. Dist. LEXIS 29989 (E.D. Pa. Jan. 28,

1986), the court found that the U.S. Treasury properly withheld the names and addresses of
institutional owners of Flower Bonds (a form of U.S. Treasury bond), including the dollar
amount, coupon, and maturity débe each owner, under the third pronghe agency argued

that release of the information would “violate the purchasers’ expectationsfafentiality and
harm the Treasury Department’s ability to issue bonds in the futidedt *2. The court

agreed, rgling on the uncontrovertedffidavit of a Treasuryofficial stating that “releasing the
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requested information would harm the national interest because investors woukllikelso
purchase government bonds in the future if they knew the details of their puncbasebe
subject to public disclosure.ld. at *5. The court citedhe official’s statements that “trading
and investment strategies in the Treasury market ... depend upon confidentialitd].[a]ay
market participant with access to data concerning the positions of otheipaaits would have a
significant competitive advantageld. at *7.

Here, disclosuref borrower names, loan amounts, and terms of individual loans in the
Remaining Term Reportgould impair theBoard’sability -- throughFederal Reserve Bank
funding facilities-- to address strains in financial markets and to effectively putsstatutory
objectives SeeMadiganDecl, 1114 and 26-30; McLaughlin &l. 1 23, 26 Logan Decl, § 26
In particular, piblic disclosure of information in tHeemaining Term Bports vould impair: (i)
the Board'’s ability to carry out its statutory responsibility “to promote effectively the goals of
maximum employment, stable prices, and moderate timg-interest ratesSpecified in section
2A of theFederal Reserve Act, as amenge “FRA”), 12 U.S.C. 8§ 2254ii) its ability
effectively to utilize its authority under section 13(3) of the FRA to permdifeg by the
Reserve Banks tmdividuals, partnerships or corporations to address “unusual and exigent
circumstances” in the domestic econoragd(iii) and its ability under section 10Bnd related
sectionsf the FRA to utilize DW and TAF lending by the ReservekBaas a safety valve in
relieving liquidity strains for individual depository institutions and the banking systad to
complement open market operations in achieving the target federal funds rate.

First, he Board and the FOMC use monetary policy to carry out their statutory mandate

under section 2A of the Federal Reserve ‘&xipromote effectively the goals of maximum
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employment, stable prices and moderate long term interest rates.” Madigan Decl., § 27.
Monetary policy is the process by which a governmgemerallythrough a central bank, affects
the level of interest rates and the supply of money in pursuit of policy ddal¢n theU.S, the
FRBNY’s open market desk conducts open market operations by buying and sellingrgave
securities to adjust the aggesg supply of reserve balances so as to achieve a target rate in the
federal funds market (the market for unsecured overnight and term loans in whidtotgpos
institutions and certain other participants trade deposit balances at the Federal REseD\).
lending complements open market operations by making Federal Reserve balarabte to
depository institutions when the aggregate supply of reserve balances in thefatlarkbort of
demand.ld. When the demand for reserve balances is Hlgtive tothe supply of such
balancedrom other institutionsthe federal funds rate tends to move higher and depository
institutions then tend to borrow at tB&V to obtain needed reseryéereby reducing upward
pressure on the federal funds rake.

If institutions are unwilling to access the DW for fear of public disclosure;shafsty
valve” role of theDW will be impaired and th8oards and FOMC's askunder section 2Af
acheving a desired level of sherérm interest rates through open market operations would be
greatly complicatedld. The inability to achieve a desired level of sHerim interest rates, in
turn, adds to uncertainty in financial markets and makes it diffieult for the Boardto achieve
its statutory objectivegnder section 2Af maximum employment, stable prices and moderate
long term interest ratedd.; McLaughlin Decl., 1 23. Likewise, as described in the McLaughlin
Decl, 1 24and the Logan Degly 27,public disclosure of details regarding specific collateral

pledged at the DWPDCFand TSLF, and the FRBNY’s valuation of the collateral, could cause
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the FRBNY to become a price setter in the market, thereby undermining the market mechanism
and un@rmining theReserveBank’s mission to promote market stabilitis in Judicial Watch
supra 108 F. Supp. at 30, where the court found loan agreements exempt under the third prong
because disclosure would “impair [Eximbank’s] ability to fulfill its statutpurpose, which is to
foster domestic economic growth by supporting United States export trans#latitihat are
too risky for private financing,” the Remainifig@rm Reports are exempt because disclosure
would impair the Board’s ability to use the DW as in instrument of monetary polaghteve a
desired level of shoterm interest rates ardlfill its statutory objectives under section 2A of
the FRA

Second, sction13(3) of the FRA, 12 U.S.C. § 343, allows the Board “to authorize any
Federal reserve bank” to extend credit to “individual[s], partnership[s], or ebiqas” in
“unusual and exigent circumstances,” upon the affirmative vote of five membaesBbard, if,
in the judgment of the Reserve Bank, the individual, partnership or corporation “is unable to
secure adequate credit accommodations from other banking institutldndri these times of
unprecedented ssin the U.S. financial markets, the Board has used its authority under section
13(3) to create back-up sources of liquidity, such as the PDCF and thetd®aBe tight credit
conditions and support a resumptiorsastainable economgrowth. Madigan Decl., I 7. Ae
PDCEF provides primary dealers with access to FRBNY funding during this petigdidfty
strain, providing a back-up source of liquidity if market sources are unavailablacaitdting
the continued functioning of the financial markets and suppoctiedjt availability and overall
economic activity Madigan Decl., 1 9; McLaughlin Decl., § 10, 26kewise, the TSLF

promotes liquidity in the financing markets for Treasury and other collatedafosters the
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functioning of financial markets moremgrally, supports asset prices, and supports economic

activity. Madigan Decl., § 10; Logan Decl., 11 5, 28primary dealers are unwilling to access

thesefacilities for fear that nogpublic information regarding the fact that they borrowed or

detailsregarding theitoans will be disclosed, thdility of thesefacilitiesin providing liquidity

to individual institutions andhe capital markets will be undermined. BMaghlin Decl., § 26

Madigan Decl., £8; Logan Decl., § 24 As a result, the Board’s ability under section 13(3) to

address “unusual and exigent circumstances” in the financial markets by authorizing the Reserve

Banks to lend to individuals, partnerships or corporatwiti9e impaired. Madigan Decl., § 28.
Finally, as discussethfra, pp. 42-43, the Board has statutory authority under section

10B andrelated sections of the FRA to oversee the Federal Reserve Rantksg at theDW

and TAF, and the Reserve Banks have statutory authority to lend at th@ AW functions

as a safety valve in relieving pressures in the interbank funds market to alleviate liquidity strains

in a depository institution and in the banking system as a whole. McLaughlin Decl., { 5;

Madigan Decl., 9. The DWhelps to ensure the basi@bility of the payment system by

supplying liquidity during times of systemic stresdcLaughlin Decl.,  5In the Reserve

Banks’ role as “lender of last resort,” McLaughlin Decl., { 5, the DW sexram &mergency,

backup source of liquidity for institutions that may not have access to ordinary, rsatkees

of funding. Madigan Decl., { 18. Similarly, since 2007, the TAF has complemented the DW'’s

role as a safety valvgy providing term funding to depository institutions eligible for primary

DW creditthrough an auction mechanism. Madigan Decl., {1 7, 8, 2@luétance of

institutions to borrow at thBW and TAFbecause of confidentiality concerns would impair the

Boards andFederal ReservBanks’ statutory function under section 10B and related provisions
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of the FRALto act as a “lender of last resbrand to utilize DW and TAF lendings a safety
valve providing liquidity to individual depository institutions and to the banking sysiem
whole. Madigan Decl., § 29-30; McLaughlin Decl., § 23.

As in Clarke supra 1986 U.S. Dist. LEXIS 29989 at * 5, where the court found that
disclosure of confidential information provided by purchasers of government bonds would “harm
the national interest because investors would be less likely to purchase govédronasnn the
future if they knew the details of their purchases would be subject to public disglos
disclosure of the names of borrowers at the DW, TAF, TSLF and PDCF, loan amounts, and other
information on the Remaining Term Reports would make depository institutions andyprimar
dealers less likely to accessgbdacilities, thereby impairing thgoard’s and Reserve Banks’
ability to provide liquidity to individual institutions and to suppthé financial markets
generally. Accordingly, the Board has met its burden of showing that “disclosure of the
requested commercial or financial information will harm an identifiable private or governmental
interest which the Congress sought to protect by enacting exemption 4, Suweb721 F.2d
at 10, and is entitled to summary judgment under the third proNgtainal Parks

2) The Board Properly Withheld Loan Information on Individual Borrowers
Under FOIA Exemption 5

Exemption 5 of FOIA protects “inteagency or intraagency memorandums or letters
which would not be available by law to a party other than an agency in litigation with the
agency.” 5 U.S.C. 8§ 552(b)(5). The Supreme Court has construed this language “to exempt
those documents, and only those documents thabameaily privileged in the civil discovery

context.” NLRB v. Sears Roebuck & Cq.421 U.S. 132, 149 (1975). The coverage of

exemption 5 is broad, encompassing both statutory privileges and privileges commonly
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recognized by case law, and is not limited to those privileges explicitly mentioned in FOIA’s

legislative history.U.S.v. Weber Aircraft Corp.465 U.S. 792, 800 (1984eeFTCv. Grolier,

Inc., 462 U.S. 19, 26-27 (1983).
The Supreme Court has held that exemption 5 includes a privilege analogous to the
gualified privilege for confidential commercial information available in civil discovery under

Fed. R Civ. P. 26(c)(7). FOMC v. Merrill, 443 U.S. 340, 359 (1979Merrill involvedthe

Federal Open Mark&€€Committee’y“FOMC'’s) current Domestic Policy Directives
(“directives”), which summarize the economic and monetary background of the FOMC'’s
monthly meeting andet forththe monetary policy to be followed in the month aheatthe

time of theMerrill decisionthe FOMC delagdpublic release othedirectivesuntil supplanted

by another directiveSeel2 C.F.R. § 271.5 (1979)n Merrill, the Supreme Court held the
directivesprotected under the qualified privilege for ddehtial commercial information443
U.S. at 363.In that case, the FOMC argued that premature releaskl make it difficultto
implementgradual changes imonetary policy, because it wowddablemarket participantto
adjust their holdings of government securities in anticipation of purchasesobygale
governmentmaking it more difficult for the agency gradually to change interest aatdsyould
give large investors, who could quickly process information in the directives, an unfai
advantage ovdheir smaller competitors443 U.S. at 348-49.

The Court found “the sensitivity of theroonercial secrets involved, and the harm that

would be inflicted upon the Government by premature disclosure, should continued to serve as

" Rule 26(c)(J provides that, “for good cause showa district courtmay order “that a trade
secret or other confidential research, development, or commercial infammat be disclosed,
or be disclosed only in a designated way.”

31



relevant criteria in determining the applicability of this Exemption 5 priviledg.’at 363. It
conduded “if theDomestic Policy Directives contain sensitive information not otherwise
available, and if inmediate release of those Directives would significantly harm the
Government’s monetary functions or commercial interests, then a sligitidgiablication
such aghat authorized by 12 C.F.R. § 271.5 would be permitted by Exemptidil.5at 363.
Onremand, the District Coufbund thatimmediate release of the directives would harm the
government's monetary andmmercial interestgnd that the directives were exempt under

Exemption 5.Merrill v. FOMC, 516 F. Supp. 1028, 1030-31 (D.D.C. 1981).

Subsequent cases have concluded that Exemption 5 “protects the government when it

enters the marketplace as an ordinary buyer or se&@vernment Land Bank GSA 671

F.2d 663, 665 (LCir. 1982)(appraisal report for real property listed for sale by GSA protected

under Exemption 5 until the property was spggpalsoHackv. Dep'’t of Energy, 538 F. Supp.

1098, 1104 (D.D.C. 1982) (DOE conceptual design reports exempt from disclosure under FOIA
exemption 5 because premature release would jeopardize selection process for architectural
engineering contracts).

Here,there can be little doubt that the Remaining Terpdrts are “inteagency or
intrasagency memorandums or letters,” under 5 U.S.C. § 552(@g(®)ey are prepared by Board
staff using data supplied by the Federal Reserve Banks and distributeddatBtidwith
copies to the FRBNYfor use informulating monetary policy and for Reserve Bank supervision
purposes. Madigan Decl., {1 13; Thro Decl., sEEMerrill, supra443 U.S. at 352-53.

Likewise, irfformation in theRemaining Term Report surely confidential, Madigan Decl., 1%,

Thro Decl., § 11, and sommercial in nature, as it relates to loans by the Reserve Ranks
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financial institutionsand primary dealersMerrill, supra 443 U.S. at 361 (information in the

directives “is commercial in nature because it related to the buying and selling of securities on
the open market”).

Moreover, as itMerrill, theRemaining Term Bports tontain sensitive information not

otherwise available, and. immediate release. would significantly harm the Government’s
monetary finctions or commercial interests443 U.S. at 363As set forthsupra pp. 26-27, in
addition to providing liquidity to individual institutions, the Board uses the DW as an instrume
of monetary policy to complement open market operations in achieving the edgetlffunds
rate. If information in the Remaining Term reports is publicly disclosed, anuliiitsts are
unwilling to access the DWhe DW’sutility as an irstrument of monetary policy would be
reduced, Madigan Decl., 1 27, thereby harming the government’s “monetatiprisievithin

the meaning oMerrill. As in Merrill, where premature release of the FOMGrtedtives would
have made it difficult for the FOMC to implemeagradual changes in monetary polid#3 U.S.
at 348, release of the Remaining Term Reports would make it more difficult foodnd ® use
the DW as a lever of monetary policy. MadiganID€c27. The Reports are therefore exempt

under exemption 8.

8 Although the Board has no responsive collateral specific information regaedingties
pledged as collater&r the TAF, PDCF or TSLF or the Bear Stearns Loan, Thro Decl., {1 10,
25-26, publiaelease of such collatergpecific information “would significantly harm the
Government’s monetary functions or commercial interests” as set fotta Madigan Decl.,

1 25 and the Mucciolo Decl., { 1Merrill, 443 U.S. at 363. This information, ifvikerean
“agency record” subject to FOJAs the Board believes it is neg&g infra, pp. 34-47, also would
be exempt under FOIA exemption 5.
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E. RESPONSIVE DOCUMENTS AT THE FRBNY ARE NOT BOARD RECORDS
SUBJECT TO FOIA

Finally, as the Board informete plaintiff in response to the Bear Requestd as ishe
case with the Loan Requettte Board hatew recordsesponsive tplaintiff’s FOIArequests
because th#ansactiodevel documentglaintiff is seeking are more likely at the FRBNY
which, along with the 11 other Federal Reserve Banks, administers the DW andiétiis
responsible for operating the TSLF and PDCF, and which extended and adminisBa&arthe
Stearns Loarl The Board- a government ageneyoversees the Reserve Barlesding
activities,but is notitself a bank, does not make loans, and does not maintain or use transaction-
level loan documentation in the performance of its agency functiomsauBe, as set forth
below, responsive FRBNY documents are‘@agency recordssubject to FOIAL the Board did
not “improperly withhold” these documentmd the court lacks subject matter jurisdiction to

orderthe Board to providéhese dcumentgo the plaintiff.

® SeeThro Decl., 11 19-21, 27-28 and Exh. 7 at 1 n.1. Plaintiff has argued that documents at the
FRBNY responwe to the Bear Request are Boaedords subject to FOIA. Amended
Complaint, 1 41, 60.

19" As set forth in the Secretary of the Board’s September 30, 2008 letter and ttis Boar
November 7, 2008 letter denying the Bear Request, it is the position of the Boané and t
FRBNY that, even if these documents are “Board records,” they are neverthelagst under

FOIA exemptions 4 and 5. Thro Decl. Y 21, 28 and Exh. 7 at 1 n.1 and Exh39 Be2ause

the documents have at all times been in the possession of the FRBNY, the Board isunable
prepare &/aughnindex for these documents, and has only included declarations and argument
supporting the application of exemptions 4 and 5 to these documents to the extent it has this
information available. Should the Court conclude that these documents are subject thi€OIA, t
Board requests that the FRBNY be given an opportunity to intervene and asségtrést, and

the Board reserves its right, if necessary, to submit additional evidence andrargpgaeding

the application of exemptions 4 and 5 to responsive FRBNY documents.
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1) Responsive Documents at the FRBNY were Neither Created nor Obtained by
the Board and are not “Agency Records” Subject to FOIA

FOIA provides jurisdiction to the U.S. District courts to “enjoin the agency from
withholding agency records and to order the production of any agency records inyproperl
withheld ....” 5 U.S.C. § 552(a)(4)(B).eBeral jurisdictiorunder FOIA “is dependent upon a
showing that an agency has (hproperly; (2) ‘withheld; (3) ‘agency records:’ Kissingerv.

Reporter's Committee for Freedom of the Prdg$ U.S. 136, 150 (19800nly when each of

these components has been may a district court “’force an agency tonaply with the

FOIA’s disclosure requirements.” Cuonsupra 166 F.3d at 478 (quotinbex Analysts supra

492 U.Sat142).
The Supreme Court has articulated a basicpeud test for determining what constitute

“agency records” under FOIATax Analystssupra 492 U.S. at 144-45'Agency records” are

records that are: (1) eithereated or obtained by an agencyand (2) under agency control at the
time of the FOIA requestld. (emphasis suppliedBoth parts of the test must be niet
documents to be agency records. Cuosopra 166 F.3d at 479Here,because the Board did
not “create or obtain” the FRBNY records, the first part of the test is notndeha Court need
not even exam the issue of “control.” Because the FRBNY documents are not “esggndg,”
the Court lacks subject matter jurisdiction to order their production.

As set forth in the McLaughliBecl. and the Logan Decthe FRBNY obtains and
generatesollateral and loan documentation through its transactions with borrowers at the DW,
PDCF and TSLF and, in the case of PDCF and the TSLF, obtains inforrmationlearing
banks. McLaughlin Decl., 11 9, 16ogan Decl, 11 1-87. Documents responsive to the Bear

Request were obtaineshd generateh the course of the FRBNY’s extension and administration

35



of the Bear Stearns LoamMucciolo Decl., {1 7-8 Thesedocumentsre maintained by the
FRBNY, are highly confidential, and are not made available to anyone outside of the FRBNY
and its agentsMcLaughlin Dec. 1 9, 16; Logan Decl., {1 17; Mucciolo Decl., 1\8ith the
exception of information in the Remaining Term Reports, Board staff has not obtawieded
or relied upon responsive FRBNY records in the performance of any Board functiom. T
Decl., 11 20, 28.

“Congress contemplated that an agency must first either create or obtain a record as a
prerequisite to its becoming aragency record within the meaning of the FOIA.”_Forshamn
Harris 445 U.S. 169, 182 (1980FOIA reache®nly “records and material in the possession of

federal agencies ....”Kissinger supra445 U.S. at 151 (quotindLRB v. Robbins Tire &

Rubber Cq.437 U.S. 214, 221 (1978)Here, becausesponsivd-RBNY documentsvere not

created or obtained by the Board, and no Board staff member has used or relied upon those

documents in the performance of agency functions, they are not agency recordscHjea.
Whether or not the Boambuld have requested or obtain copies of resporfSRBNY

documents has no bearing on this lawsuit. The Supreme Céigtsham supra held that an

agency’s mereight of access to documents does not transform documarits“agency records”
if the right is unexercised445 U.Sat 185-86. Rather, the FOIA applies to records which have
been in fact obtasd and not to records which merely could have been obtairdddt 186.

Similarly, in Ciba-Geigy Corpv. Mathews 428 F. Supp. 523, 531 (S.D.N.Y. 1973),

district court in the Southern District of New York found “[jJust as the governmemiotde
compelled to obtain possession of documents not under its control or furnish an opinion when

none is written, ... it should not be compelled to acquire data it neither referred toydicectl
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relied upon in making decisions.” Cilézeigy, supra 428 F. Supp. at 531IThus, responsive

FRBNY documents, which were never obtained or relied upon by the Board, are not agency
reards subject to FOIA, and the Court lacks subject matter to order their production.
2) The Structure of the Board and the Federal Reserve Banks

Moreover, &houghthe AmendedComplaint collectively refers to the Board and the
FRBNY as the “Fed,Complaint, 1 12-18t is plain from the FRA and relevant case law that
the Board and the Federal Reserve Banks are separate entities whittamebrk hand as
components of our nation’s central bahkt nevertheless maintain separate records

The Federal Reserve Syst¢8ystem”)includesseveral componentghich combine

public and private element§eeMelcherv. FOMC, 644 F. Supp. 510, 517-18 (D.D.C. 1986),

aff'd in part vacatedn part 836 F.2d 561 (D.C. 1987@ert denied 486 U.S. 1042 (1988)T'he

defendanBoard to which plaintiff's FOIA requests were directéslagovernment agenan
Washington, D.C. composed of seven members appointed by the president and confirmed by the
Senate 12 U.S.C. § 241 eegenerallyBoardof Governors of the Federal Reserve System, The

Federal Reserve System Purposes and Fundfiinth Edition, June 2009)P & F”) at 4.

The Board supervises and regulates the operations of the Federal Reserve Banks, exercises broad
responsibility over the nation’s payments system, promulgates and admirggfglations, and

plays a major role in the supervision and regulation of the U.S. banking system. 12 U.S.C.

§ 248(j);P & F at4-5. The Board is subject EDIA and promulgateiis ownregulations

regarding FOIA compliance. 12 C.F.R. 8§ 261.12-.17.

1 The Board’s R F publicationhas been ted upon by a number of courts, includitng
Supreme Court iMerrill, supra443 U.S. at 343 n.29 explain System operations. It is
available ahttp://www.federalreserve.gov/pf/pdf/pf _complete.pdf
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Similarly, the FOMC, which oversees System open market operations, maitgaws
records and is a separate government agency for FOIA purposes, even thbaigsiofices
with the Board and includes members of the Board and Reserve Bank prestisherrill ,
supra 443 U.S. at 352; 12 U.S.C. § 263. The FOMC publishes its own regulations regarding
FOIA compliance.Seel2 C.F.R. Part 271.

In contrast, lte twelve regional Federal Reserve Banks and their branches are the
operational arm of the nation’s central banking systBrg. F at3. The Federal Reserve Banks
were created by Congress in 133the "monetary and fiscal agents of the United States.”

Fasanov. Federal Reserve Bank of New YoA&7 F.3d 274, 277 r(‘SCir. 2006),cert denied

549 U.S. 1115 (2007) (quotirkrst Agricultural Natl Bankv. State Tax Comm’n392 U.S.

339, 356 (1968fMarshall, J., dissenting))The Reserve Banks carry out a variety of System
functions including operatingraationwide payments system, distribgticurrency and coin,
supervising and regulating member banks and bank holding companies (under delegated
authority from the Board), and serving as banker for the U.S. TreaB& Y at 6; seealso

Scottv. Federal Reserve Bank of Kansas C#96 F.3d 532, 536 {8Cir. 2005) cert denied

546 U.S. 1216 (2006); Federal Reserve Bank of St. holgetrocentre ImprovDist., 657 F.2d

183, 185-86 (8 Cir. 1981),aff'd, 455 U.S. 995 (1982); Federal Reserve Bank of Boston

Comm’r of Corporations499 F.2d 60, 62-63 {ICir. 1974). Besides carrying out System

functions,each Reserve Bank ads a depository for banksthin its district, a lender to eligible
institutionsthrough theDW and morerecently,the TAF, anda clearing agent for checland

fulfills other responsibilities for banks within the district. P & F at 6.

38



Congress chartered the Reserve Banks for a public purpose, and they comiimrengub
private elements. The Board has broad oversight responsibility for the opgatid activities
of the Federal Reserve Banks, 12 U.S.C. § 248(j)hasdlelegated some of its statutory
authority to the Reserve Banlsgel? C.F.R. § 265.11. However, the Reserve Banks also
operate under independent grants of authority from Congress. Subchapter IRKRA{HE
U.S.C. 88 341-36lenumerates the powers and duties of the Federal Reserve Bhitts
include the power to sue and be sued in their own names, the panakeacontractdp appoint
officers, hire and fireemployeesandprescribe bylawshrough their boards of directors. 12
U.S.C. § 341.

Each Federal Reserve Bank is a separate corporation isbigs stockhatis held by
depository institutions withia particular Federal Reserdistrict.*? 12 U.S.C. §§ 282, 341;
Fasanosupra 457 F.3d at 277. Each Reserve Bank has its own 9-member Board of directors,
six of whom are elected by member banks within the distnat,threeappointed by the Board.

12 U.S.C. 88 301, 302The Resem Bank boards “perform the duties usually appertaining to the
office of directors of baking associations ....” 12 U.S.C. § 3(Rresidents or first vice

presidents of five of the Federal Reserve Banks serve as FOMC members,(A.82&3(a),

12 The corporate structure of the twelve Federal Reserve Banks was an integral part of
Congress’s plato create a unifiedentral banking system which is responsive to the needs of
banks in each district. As stated in the 1913 Housee@ayrand Banking Committee Report
accompanying the FRA, each Reserve Bank is “individually organized ancdunaliyi

controlled, each holding the fluid funds of the region in which it is organized and each ordinarily
dependent upon no other part of therty for assistance.H.R. Rep. No. 69, 63Cong.,

Sess. 18 (1913) 1913 House Report”). The House Report went on to state that the “only factor
of centralization which has been provided in the committee’s plan is found in the Federakr
board, which is to be a strictly Government organization created for the purpose aimgspec
exising banking institutions and of regulating relations between Federal reserve bdnks a
between them and the Government itselél”. at 18.
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but are not “officers of the United States” for purposes of the appointments ofaihe

Constitution. Melcher, supra 644 F. Supp. at 519Reserve Bank employees are not civil

servants, buare atwill employees of each Reserve Bank. 12 U.S.CAEB(Fifth); Scott supra

406 F.3d at 536. Because the Reserve Banks are private corporations serving a pubé¢ purpos
they have no rulemaking authorifycott supra 406 F.3cat536, and no published regulations
regarding FOIA. System rulemaking authority is vested in the Board, whiginobaelegate

this function. 12 U.S.C. § 248(kNo statute designates the Federal Reserve Banks as federal
agencies._Scqtsupra 406 F.3cat537. Federal Reserve Banks receive no appropriated funds
from Cangress, but rather are capitalized by required contributions from member ks,

supra 406 F.3d at 537.

Because the Boarthe FOMCand the Federal Reserve Banks are sagarate entities,
each entitymaintairs separate recordbatare not interchangeable for FOIA or other purposes.
With a very narrow exception defined Bpardregulation and discussed belowecords at the
Federal Reserve Banks are not Board records subjEQHA.

3) Responsive Documents at the FRBNY do not Fall Within the Narrow Categgr
of Reserve Bank Documentshat are Board Records by Regulation

By regulation, a very narrow category of documents located at the Federal Reserve Banks
are “Board records” subject to FOIAThe Boards RulesRegarding Availabiliy of Information
provide that Board records include:
all information coming into the possession and under the control of the Board, any
Board member, any Federal Reserve Bank, or any officer, employee, or agent of the
Board or of any Federal Reserve Bankhe performance of functions for or on behalf

of the Board ....

12 C.F.R. § 261((1)()).
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Under this definition, for a documeatt a Reserve Bank to be a “record of the Board”
subject toFOIA, it must relat to aBoard function performed by a Reserve Bank acting under
delegatedauthority fromthe Board:® Here, theFRBNY records plaintifiis seeking are not
Boardrecords because the extension of crsdit fundamental part of the business of banking,
and a commeral activity in which the Reserve Banks are authorized to engage, but the 8oard i
not. Because the Reserve Banks are statutorily authorized to extend@eliository
institutions and to individuals, partnerships or corporations in unusual and exigent
circumstancesupon prior Board authorization, and are not operating under delegated authority,
Reserve Bank records obtained or created in the course of these activities are not Board records
under 12 C.F.R. 8§ 261.2(i)(1)(i). Although tBeardissues egulations and orders governing
these extensions of credit and, in the case odd@ieFs and the Bear Stearhean, authorized
these activities bg special Board actigthis exercise o$upervisory authority does ot change
these ordinary commercial banking transactions into an agency function. Thuds egdtie
Reserve Banks relating to the DWWAF the SCLFs, and the Bear Stearh®an areproprietary
commercial records of the Reserve Barskg] not “Board records” subject to FOIA.

Discount window lending was establishagthe FRA in 1913. The FRAvestslending
authorityin the Federal Reserve Banksd the power to supervise lending in the Board. Section
10B of the FRA provides “[a]ny Federal Reserve bank, under rules and regulatiambpdelsy
the Board of Governors of the Federal Reserve System, may make advances to anybargmber

on its time or demand notes having maturities of naenttvan four months and which are

13 The Board's interpretation of its own regulatientitled to “’controlling weight unless it is
plainly eroneous or inconsistent with the regulationBtuh v. Bessemer Venture Partners Il
L.P., 464 F.3d 202, 207 (2d Cir. 2006grt denied 549 U.S. 1209 (2007) (quotiBpwlesv.
Seminole Rock & Sand Cd25 U.S. 410, 413-14 (1945)).
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secured to the satisfaction of such Federal Reserve Bark2’U.S.C. § 347b(a)lt is apparent
from the plain language of section 10B, and related provisions, that Congress hasegiven t
Federal Reserve Banks independent statutory authority to lend at the DW, suhjlest éod
regulations issued by the Boaahdthatthe Board did not “delegate” this authority to the
Reserve Bank¥

Documentation required to be executed by depository institutions borrowing at the DW
makes plain that the Reserve Banks, and not the Board, are the lenders. The Authorizing
Resolutionfor Borrowersprovidesthat the institution iSborrow[ing] money from a Federal
Reserve Bank on the terms and security that such Federal Reserve Bank raqdiiss”
“grant[ing], assign[ing], pledge[ing], and transfer[ing] to any FederabRe Bank” a security
interest in the collaterabnd appoints the Federal Reserve Bank as the borrowers’ atiorney-

fact for purposes oféndorging], assigfing], transfefing] and selling], ... collateral pledged to

1 Likewise, section 1(2) of the FRA provides “[u]pon the indorsemeniaoiy of its member

banks ... any Federal reserve bank may discount notes, drafts, and bills of exchamgeatrisi

of actual commercial transactions... .” 12 U.S.C. § 343. Section 4 of the FRA provides that the
boards of directors of the Federal Reserve Banks “may, subject to the provisionsanfl ltve

orders of the Board of Governors of the Federal Reserve System, extend to iedoer bank

such discounts, advancements and accommodations as may be safely and reasonably made ....
12 U.S.C. § 301.

15 The FRA authorizes the Board “to delegate, by published order or rule and sulifeet to [
Administrative Procedure Act] any of its functions other than those relating to rulemaking or
pertaining principally to monetary and credit policies, to one or more ... FedeeaV&éeanks.”

12 U.S.C. § 248(k)Because the Boaiitself lacks statutory authority to lend, it could not
“delegate” this authority to the Reserve Bank$erE is no delegation of lending authority to the
Fedeal Reserve Banks in the Board's Rules Regarding Delegation of Authorigearhere.

12 C.F.R. 88 265.11(4®).
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such Federal Reserve Bat® Operating Circular 8, which governs a the pledge of collateral to
a Federal Reserve Bank to secure DW or other borrostatgghat colkateral is “[p]edged to
this Reserve Bank or another Federal Reserve Bank to secure repayment of an advance made to
the Pledgor or to secure repayment of any other indebtedness (including intragaynoght
overdrafts and any penalties and fees thereon) of the Pledgor to a Federal ReseremdBtrdt’
“the Reserve Bank holds collateral as custodtan.”

The Board coulchot delegate lending authority to the Reserve Banks because, as a
government agency, it does not have authority to take depositsemd credit.Under the
structure establishday Congressthe Board promulgates rules and regulatioitls vespect to
DW lending, authorizesew lending facilities, such as the TARwithin the parameters set by
Congress, reviesDW interest rate determinationsadeby the boards of directors of each
Reserve Bank, andkessimilar supervisory actionbut does noparticipate in the dato-day
business of lending} 12 U.S.C. §§ 301, 343, 347b and 34Tbe Boards Regulation A, 12

C.F.R. Part 201, defines the parameters of the Reserve Banks’ authority to hexid\at t

18 This and other documentation required from institutions ldnmg at the DWs available on
the DW website abttp://www.frbdiscountwindow.org/required.cfm?hdriD=19&dtlID=42#auth

7 Operating Circular No. 8 is available at
http://www.frbservices.org/files/regulations/pdf/operating cincuBapdf

18 The Board authorized the Reserve Banks to extend credit at the TAF under sectidthE0B
FRA, the same statute that pernidd/ lending.The Board'’s press release can be found at
http://lwww.federalreserve.gov/newsevents/press/monetary/20071212a.htm

9 The Board’s authority to supervise DW lending by the Reserve Banks is found inAhe FR
which provides that it majprescribe regulations further defining within the limitations of this
chapter the conditions under which discounts, advancements, and the accommodations may be
extended to member banks,” 12 U.S.C. § 3d&términe or define the character of the paper

thus eligible for discount, within the meaning of this chapter,” 12 U.S.C. §o8dS&cribe “rules
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The legislative history of the FRA makes plain that Congress intended the tBqday
only a supervisory role in lending, vidathe Reserve Banks carried on the day to day business of
banking. Congress believed that the routine operations of banking required a detaileddeowled
of local credit conditions that only the Reserve Banks would have. The 1913 House Report
provides:

The limitation of business which is proposed in the sections gogernin
rediscounts, and the maintenance of all operations upon a footing of relatively
short time will keep the assets of the proposed institufressrve banks] in a

strictly fluid and available condition, and will insure the presence of the means of
accommaation when banks apply for loans to enable them to extend to their
clients larger degrees of assistance in business. It is proposed that the
Government shall retain a sufficient power over the reserve banks to enable it to
exercise a directing authorityhen necessary to do dmit that it shall in no way
attempt to carry on through its own mechanism the routine operations of banking

which require detailed knowledge of local and individual credit and which

determine the actual use of the funds of the community in any given instance. In

other words, the reserve-bank plan retains to the Government power over the
exercise of the broader banking functions, while it leaves to individuals and
privately owned institutions the actual direction of routine.

1913 House Report at 18-19 (emphasis suppliddiordingly, Reserve Bank records relating to
DW or TAF lending are proprietary commercial records of the Resemie, Bad not records
obtained “in the performance of functions for or on behalf of the Board,” 12 C.F.R.
§261.2(i)(1)(i),subject to FOIA.

Similarly, FRBNY documents responsive to the Bear Request, and FRBNY documents

relating to thePDCFand the TSLF, were not obtained “in the performance of functions for or on

and regulations” pertaining to Reserve Bank advances to members banks on timamat dem
notes with short maturitied2 U.S.C. 8§ 347@), and issue “limitationsggestrictions and
regulations” with regard to Reserve Bank advances to individuals, partnershipsaratons
secured by U.S. government obligations. 12 U.S.C. § 347c.
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behalf of the Board.”ld. The Board authorized the FRBNY to make the Bear Steéavas,*

and to extend credit under the PFERNd TSLF?? pursuant to its authority under sectitB(3)

of the FRA. 12 U.S.C. 8 343. Section 13(3), added to the FRA in 1932 at the height of the Great
Depressiorf> allows the Board “to authorizny Federal resentmnk” to extend credito

“individual[s], partnership[s], or corporations” that are not depository institutionsnasual

and exigent circumstancesjponthe affirmative vote of five members of the Board, if, in the
judgment of the Reserve Bank, the individual, partnership or corporation “is unable to secure

adequate credit accommodations from other banking institutiohd”

20 The Board'’s action authizing the FRBNY to extend the Bear Stearns Loan is discussed in its
March 14, 2008 and March 16, 2008 minutes, available
http://www.federalreserve.gov/newsevents/press/other/other2008062 7a2opdf
http:/Mvww.federalreserve.gov/newsevents/press/other/other20080627al.pdf

1 The Board's press release announcing the PDCF can be found at
http://www.federalreserve.gov/newsevents/press/monetary/20080316a.htm

22 The Board'’s press release announcing the TSLMbedaund at
http://www.federalreserve.gov/newsevents/press/monetary/20080311a.htm

23 Because section 13(3) was introduced and enacted in just 5 days, there is alpgisiativée
history accompanying the provision. Pubw 72-302, 8 210 of Title 2, 47 Stat. 709 (July 21,
1932). Section 13(3) was introduced as an amendment to the Emergency Relief and
Construction Act of 1932 on the same day President Hoover vetoed legislation which would
have given broad lending powers to the Reconstruction Finance Corporation. 7R€ang.
15040-41 (vetoing bill) and 14981 (introducing amendment) (July 11, 1932). On July 26, 1932,
five days after enactment of section 13(3), the Board issued a circular to all twelve Federal
Reserve Banks authorizing them to “discount eligible notes, drafts, and bills ohggdoa
individuals, partnerships and corporations,” that is, lend to non-depository institutions for the
ensuing six months pursuant to the authority granted by section B8)Discounts for
Individuals, Partnerships and Corporations,” 18 Fed. Res. Bull. 518-20 (August 1932).

24 Section 13(3) provides “[i]n unusual and exigent circumstances, the Board of Goverthers of
Federal Reserve System, by the affirmative vote of not less ttamé&mbers, may authorize

any Federal Reserve bank to discount for any individual, partnership, or corporation, notes,
drafts, and bills of exchange when such notes, drafts, and bills of exchange are indorsed or
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The fact that the FRBNY consattwith, and obtained prior authorization frothe
Boardprior to extending the Bear Stearnsanunder section 13(3), and that the Board
authorizedhe FRBNY to exterd creditunder the PDCF and TSLF, do not transfohese
commercialendingtransactios into agency functionsAs is plain from the language séction
13(3), the PDCF and TSL&nd Bear Stearrisoanare an exercise of the Reserve Banks’
statutory authority “to discount [lend] for any individual, partnership, or corporation,” pipamn
authorization of five Board members and undenitations, estrictions, and regulatiohs
prescribed by the Boardl2 U.S.C. § 343. The conditioning of the Reserve Banks’ lending
authority in unusual and exigetitcumstances does not transform this commercial banking
activity into a déegated agency function. Rather, the conditions imposed by section 13(3) and
Regulation A, 12 C.F.R. § 201.4(d), serve to protect and preserve the safety and soundness of the
Reserve Banks.

Because records at the FRBNY responsive to the Loan Request and the Bear Request
were obtained in the course of the FRBNY's statutory authority to lend undems&8(B),with
prior Board authorization, and its independent authority to lend at the DW, under regulations and
orders issued by the Board, and not “in the performance of functions for or on behalf of the
Board,” 12 C.F.R. § 261.2(1j(i), those documents are not records of the Board subject to

FOIA.

otherwise secured to the satisfactionh&f Federal Reserve bamqkovided that before

discounting any such note, draft, or bill of exchange for an individual, partnership, or tiorpora
the Federal reserve bank shall obtain evidence that such individual, partnership, @ticorgr
unable to secure adequate credit accommodations from other banking institutionshAll s
discounts for individuals, partnerships, or corporations shall be subject to suchdmsitati
restrictions, and regulations as the Board of Governors of the Federal Ragsara may
prescribe.” 12 U.S.C. § 343.
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CONCLUSION

For the foregoing reasons, the Board’s motion for summary judgment should leel grant
and the Amended Complaint should be dismissed.

Dated: March 42009

/s/Yvonne F. Mizusawa

Katherine H. Wheatley (KW7931)

Asociate General Counsel

Yvonne F. Mizusawa (YM5081)

Senior Counsel

Board of Governors of the Federal
ReserveSystem

20" and C Streets, N.W.

Washington, D.C. 20551

Ph: (202) 452-3436

Fax: (202) 736-5615
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