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UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF NEW YORK

BLOOMBERG L.P.,
Plaintiff,

Civ. No. 08 CV 9595 (LAP)

BOARD OF GOVERNORS OF

THE FEDERAL RESERVE
SYSTEM,

N N L N N N e

Defendant.

L

DEFENDANT’'S STATEMENT OF
MATERIAL FACTS NOT IN DISPUTE

Pursuant to Local Rule 56.1, defendant the Board of Governors of the Federal Reserve
System (“Board”) submits the following statement of material facts as to which there is no
genuinessue for trial.

The Loan Request
1. On or around May 21, 200Bjark Pittman, a reporter for thégmntiff, Bloomberg News,
sent an email tothe Boardrequesting documents under FOIA (the “Loan Request”).

ThelLoan Request sought eleven categories of dontsweith respect to securities

posted between April 4, 2008 and May 20, 2008 as collateral for the Primary Dealer

Credit Facility (“PDCF"), the Discount Window (“DW”), the Term Secustieending

Facility (“TSLF”) and the Term Auction Facility (“TAF”) (th&Relevant Securities”).

Declaration of Alison M. Thro, executed February 26, 2009 (“Thro Decl.”), 1 5.
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2. With respect to the Relevant Securities, ltban Request sough(l) all forms and other
documents submitted by the party posting the Relevant Securities as part of the
application for the loan; (2) all receipts and other documents given to the partgpostin
the Relevant Securities as part of the application for the loan; (3) recordsestiffic
show the names of the Relevant Securities; (4) records sufficient to show ththdate
the Relevant Securities were accepted and the dates that the Relevant Securities were
redeemed; (5) records sufficient to show the amount of borrowing permitted asedmpa
to the face value, also known as the “haircut”; (6) records sufficient to describe whether
valuations or “haircuts” for the Relevant Securities changed over time; (7) records
sufficient to show the terms of the loans and the rates the borrowers must pagoK83
sufficient to show the amount that the Federal Reserve has accepted of each of the
Relevant Securities; (9) records sufficient to show which, if Relgvant Securities have
been rejected as collateral and the reasons for the rejections; (10) all databases and
spreadsheets that list or summarize the Relevant Securities; and (1d3,rewduding
contracts with outside entities, that show the employees or entities being used to price the
Relevant Securitieand to conduct the process of the lending. Thro Decl., { 5.

3. Board staff conducted a thorough search for documents responsive to the Loan Request,
which included contacting 13 individuals in the Board’s division of Monetary Affairs
(“MA”) and Reserve BanlOperations and Payment Systems (“RBOPS”), the only two
divisions of the Board reasonably likely to have responsive information. Thro Decl.,
117-8, 17-18. The individualsontactedeported to staff in the Board’s Legal Division
whether or not they believed they had responsive information and, where appropriate,

searched their files or asked members of their staff to search theiafitbseported the



results of these searches to staff in the Legal Divisidmo Decl., 11 9, 15, 17As a
result of tkese searches, Board staff located 2 pages of non-exempt, responsive
information and 231 pages of responsive documents that were exempt from disclosure
under FOIAThro Decl., 1.2-15.

. By letter dated December 9, 2008 to the plaintiff, the Secretary of the Boareldyrant
part and denied in part the Loan Request. Thro Decl., 16 and Ekhe®ecember 9,
2008 letter informed the plaintiff that staff had uncovered information respongpaeti
to item 11 of the Loan Requedd. Staffdetermined that #hinformation responsive in
part to item 1lwas not exempt under FOIAd. That information, totaling
approximately tw@ages, with non-responsive information redactexs peovided to the
plaintiff under separateover. Thro Decl., § 15.

. The December 9, 2008 letter informed the plaintiff that staff had located apprelyimat
231 full pages of documentthé “Remaining Term Repottsthat containedimited
information includingthe names of borrowers, originating Federal Reserve Batrict
individual loan amounts and origination and maturity dates respangpast to item7 of
the Loan RequestThro Decl., § 16 and Exh. T he letter informed the plaintiff that the
Board was withholding this information in its entirety under exemptions 4 and 5 of
FOIA. Id.

. The 231 pages of information withheld from the plaintiff sittntetrade secreter
commercial or financial information, obtained from a person and privileged or
confidential. Thro Decl., {1 12 and Exh. Bisclosure of this information is likely to
cause substantial competitive harm to the institutions wioass are describad the

Reports. Declaration of Brian F. Madigan, executed Febrizary2009 (“Madigan



Decl”), M 14, 17-24;Declaration of 8san E. McLaughlin, executed March 1, 2009
(“McLaughlin Decl.”), 11 20-21, 25; Declaration of Lorie K. Logan, executed March 2,
2009 (“Logan Decl.”), 11 21-22.nstitutionsborrowing at the DW and TAface

competition in the market for retail and commaldianking services from other domestic
and international institutions. Madigan Decl., { 17; McLaughlin Decl., T 20. Brima
dealers borrowing at the PDCF and TSLF face competition in the market for securities
brokerage services from other primary desakand domestic and international securities
broker dealers. McLaughlin Decl, 1 25; Logan Decl,  21.

. Disclosure of information in the 231 pages will impair the Board’s abilitylfdl its

statutory functions, includingts ability, through theFederal Reserve Bank® provide

a backup source of liquidity to depository institutions at the DW pursuant to section 10B
and other provisions of the Federal Reserve Act (“FRis)ability to authoriz¢he

Federal Reserve Banks to provide funding to individuals, partnerships and corporations in
unusual and exigent circumstances pursuant to section 13(3) of theRtRAs abilityto

use the DW as in instrument of monetary pofiogypromote effectivelyhe goals of
maximum employment, stable prices, and moderate temg-nterest rates” specified in
section 2A of the FRA, as amended. Madigan Decl., 11 14, 26-30; McLaughlin Decl.,
1923, 26; Logan Decl., § 24f financial institutions angrimary dealerare unwilling to
borrow at the DW, the TAF, the PDCF or the TSLF out of concern that the Board will
publicly disclosehe fact of their borrowings, the Board’s ability to utilize these facilities
as a baclkup source of liquidity for depository institutions, as a source of credit for
individuals, partnerships and corporations in unusual and exigent circumstances, and as a

means to maximize employment, stabilize prices and moderatédongnterest rates



will be impaired. Id.

. TheRemaining Term Reports are distributed to Hglrel staff withinMA and RBOP$
and select staff at the FRBNY, on a neéednow basidor usein formulating monetary
policy and for Reserve Bank oversight purposes. Thro Decl., YHdReports are
inter-agency or intraagercy memoranda whicbontain sensitive informatigmot
otherwise availablemmediate releasef which would significantly harm the
Government’s monetary functions or commercial interdscause release would
diminish the Board’s and FOMC's ability to use DW lending as an instrument of
monetary policy to achieve the desired level of short term interest ratealttimpair
the Reserve Banks’ ability, if necessary, to maximize recovery on securities pledged as
collateral for loans. Madigan Decl., 2%, 27; Declaration of Helen E. Mucciolo,
executed March 3, 2009 (“Mucciolo Decl.”), 1 11.

. Neither the Board, nor the Federal Reserve Bank of New YBRBNY”) or the other
11 Federal Reserve Banlkmiblicly disclose the names of individuastitutions that
borrow at the DW, TAF, PDCF or TSLF, nor information about individual loan amounts,
terms,rates for specific loans (although some general rate information isipedb)i
specificcollateralpledgedfor specifc loans the valuation of specific loans vis-a-vis the
collateral pledged (the “haircut”), collateral rejected for specific loanmdividual
lending or collateral documentation. Madigan D&cllg McLaughlin Decl., 1 9, 16,
18; Logan Decl., § 20Neither the Board nor the Federal Reserve Baunkdicly

disclose the names of institutions eligible to borrow primary or secondary dréut a
DW. Madigan Decl., § 23. Financial institutions borrowing at the DW or TAF, and

primary dealerdorrowing at the PDCF and TSLF, have an understanding that the Board



and Federal Reserve Banks will keep confidemti@rmation regarding their borrowing.
McLaughlin Decl., 1.8; Logan Decl., T 20This information is kept confidential
because of the stigma assded with borrowing at the DW, and the likelihood of
substantial competitive harm to these institutj@m®uld the fact of their borrowing
become public. Madigan Declf 1617; McLaughlin Decl.,  1819. The likelihood
of substantial competitive harm described above alsoesmath regard to instutions
that borrow at th& AF, PDCF and TSLF. Madigan Decl., § 21; McLaughlin Decl.,
19 19, 25; Logan Decl., { 21.

10. With the exception of the 231 pages discussed above, and the information released to the
plaintiff, the Board has nspecific, transactiotevel information (such as lending and
collateral documents) responsive to the Loan Request because the Federal Reserve
Banks, and in the case of the TSLK dne PDCF, the FRBNY, carry out the operational
side of DW,TAF, TSLF and PDCF lending. Thro Decl., 11 20-RttLaughlin Decl.,

1 8, 15; Logan Decl., § 15; Madigan Decf],fl-12. AccordinglyasBoard staff

confirmed with staff of the FRBN,Ydocuments responsive to the Loan Request are
maintainedoy or on behalf othe FRBNY. Thro Decl., § 20McLaughlin Decl., 11 9, 16;
Logan Decl., { 15No Boardstaff member obtained, reviewed or religgbntransaction
level documents responsive to the Loan Request in the course of performing amyfuncti
for the Board. Thro Decl., § 205taffs at the Board and at the FRBNY reasonably
concluded that responsive documents at the FRBNY are not Board records subject to
FOIA, and that these documents would nevertheless be exempt from disclosure under

FOIA exemptions 4 and 5. Thro Decl., T 21.



The Bear Request

11.0nor around April 7, 2008, the Board received an electronically submitted FOIA request
from Craig Torres, a reporter for the plafh (the “Bear Request”)Thro Decl., T 22.
The Bear Request sought copies of “[a]ll documents reflecting or concernipgrtfaio
of securities (listed on a securby-security basis, with CUSIP numbers if available),
supporting the loan extended by the Federal Reserve in connection with the proposed
acquisition of Bear Stearns Cos. by JP Morgan Chase & [do.”

12.Board staff conducted a thorough search for documents responsive to the Bear Request.
Thro Decl., 11 23-27In particular Ms. Thro, the senior Legal Division attorney
responsible for reviewing FOIA requestsd the Bear Requegtersonallyreviewed an
electronic document repository created shortly after the Board’s Mdr@008 action
authorzing the FRBNY to extend up to $30 billion in credit in connection with JPMC'’s
acquisition of Bear Stearns. Thro Decl., I 2ZBe repository was created in response to
approximately 23 FOIA requests (including the Bear Request) and Congressional
requests for information relating toet JPMC/Bear Stearns transaction. Some of those
FOIA requests, like the Bear Request, sought documents relating to seqaodied as
collateral for the loanlid.

13.In creating the repository, Ms. Thro, working with other attorneys in the Boaed'sl
Division, contacted approximately 80 Board staff members in seven divisions (MA,
RBOPS, Office of Board Members, Office of the Secretary, Legal, InternationalcEina
and Bankng Supervision and Regulation) who were involved in any aspect of JPMC’s
acquisition of Bear Stearns and the Board’s authorization of the FRBNYtsd ébean.

Thro Decl., § 24. The attornelgsld meetings with some of the staff members and



14.

contacted others by telephone anaha&i; described the FOIA and Congressional
requestshe Board had received, including requests for collaspeatific information,

and asked the staff members to forward any potentially responsive documents to the
Legal Division for inclusion in the repositoryd. Those attorneys consider@ search

to be broad enough to capture all Board documents responsive to any FOIA request for
information relating to the JPMC/Bear Stearns acquisitldn.Ms. Thro reasonably
believed that any Board record responsive to the Bear Request would be contairsed in th
repository. Thro Decl., 1 25. Beginning in August 2008 and continuing through
September 2008, Ms. Thro personally searched the repository and reviewed hard copies
of some documents in the repositotg. In addition, in August 2008, Ms. Thro

personally confirmed with staffs in MA and RBOPS that they did not have documents
responsive to the Bear Request. Thro Decl.,. A%6the result of this search, Ms. Thro
reasonably concluded that there were no Board records responsive to the Bedr Reques
Thro Decl., 1 2526.

In responding to the Bear Request, Ms. Thro consulted with staff aRBNY. Thro

Decl. 127. Ms. Thro confirmed that records regarding securities posted as collateral f
the Bear Stearnsdan responsiveotthe Bear Request were maintaitgdor on behalf of

the FRBNY, which had extended and administeesBear Stearrisoan. Thro Decl.,

27; Mucciolo Decl., 11 6-8. No Board staff member obtained, reviewed or relied upon
these transactielevel document@ the course of performing any function for the Board.
Thro Decl., § 28.Board saff reasonably concluded that responsive documents at the
FRBNY are not Board records subject to FOIA, and that these documents would

nevertheless be exempt under FOlArap&ons 4 and 5. Thro Decl.,  28.



15.By letter dated September 30, 2008, the Secretary of the Board informed Mr. Matres t
staff had searched Board records and made suitable inquiries, but had found no
documents responsive to the Bear Request. Thro,§&8.and Exh. 7.The letter
informed plaintiff that docunmés responsive to the Bear Request were located at the
FRBNY, that these were not “records of the Board” pursuant to FOIA, and that the
documents, in any case, would be exempt in full from disclosure under K@iM#p&on
4. 1d.

16.By letter dated October 14, 2008, attorneys fomptllaetiff appealed the Board’s
September 30, 2008 denial of the Bear Request. Thro Decl., 30 and Byhe8er
dated November 7, 2008, a member of the Board denied plaintiff's October 14, 2008
appealconcluding that responsive records at the FRBNY were not Board recordg subjec
to FOIA, and that such records were nevertheless exempt under FOIA exem@mns
5. Thro Decl., 1 31 and Exh. 9.

Dated: March 4, 2009

/s/Yvonne F. Mizusawa

Katherine H. Wheatley (007931)

Assistant General Counsel

Yvonne F. Mizusawa (YM5081)

Senior Counsel

Boad of Governors of the Federal Reserve
System

20" and C Streets, N.W.

Washington, D.C. 20551

Ph: (202) 452-3436

Fax: (202) 736-5615




