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DEFENDANT BOARD OF GOVERNORS OF THE
FEDERAL RESERVE SYSTEM'S SUPPLEMENTAL BRIEF

Pursuant to the Court’s July 20, 2008der, defendant Board of Governors of the Federal
Reserve System (“Board”), filékis supplemental brief. Althougthe Board believes the
guestionof whether the Federal Reserve Bank of New York (“FRBNY”) is an “ageuageér
FOIA is notnecessary to a decisidn this actionandthatthe FRBNYis the propeentity to

address thgquestion, thé&RBNY’s position that it is not ahageng,” seeSibille v. Federal

Reserve Bank of New York70 F. Supp. 134, 135 (S.D.N.Y. 19913, consistent with the

languageandlegislative history of,and casginterpreting FOIA.

As set forth irthe Board’s Replyfiled May 1, 2009 (BoardReply”) at 910, whether or
not the FRBNY is aflagency”is not relevanbecause the FOIA requests were made to the
Board, not th&=RBNY, and the FRBNY is not jpartyto this case Nevertheless, because the
Court has requesteipplemental briefinghe Board addresses the isbeatow.

Priorto 1974, FOIA borrowethe AdministrativeProcedureAct's (“APA”) definition of
“agency”as “each authority of the Government of the United States, whether or not hirs wit
or subject to review by another agency,” with exceptions not relevant héfss.C. § 551(1).

In 1974, Congress amended FOIA to further defegency’to include “any executive
department, military departmer@overnment corporation, Government-controlled corporation;
or other establishment in the executive branch of the Government (including theiEecut
Office of the President), or any independent regwatigency’ 5 U.S.C. § 552(f)(1Jormerly 5

U.S.C. § 552(e)). To be an “agency” under FOIA or the Privacy Act (which share these

! In Sibille, the district court did not reach the question of whether the FRBNY was subject to
FOIA because it found that the documents in question, personal notes of an FRBNY office
were not “agency recordsId. at 137-38accordClarksonv. Greenspan1998 U.S. Dist. LEXIS
23566 at **19-23 (D.D.C., June 30, 1998). Likewise, the Coeed not determine whether the
FRBNY is an agenchierebecauseesponsivd-RBNY records in the FRBNY’s possession are
not “agency records” subject ptaintiff’'s FOIA request to the Board. Defendant’s
Memorandum of Points and Authorities, filed March 4, 2009 (“B&l8rief”) at 3546.
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definitions) “an entity must fit within one of the categories set feither in § 552(f) or

§ 551(1).” Dongv. Smithsoniarinst., 125 F. 3d 877, 879 (D.C. Cir. 199¢grt denied 524

U.S. 922 (1998). e FRBNY fits within none of the categories.
First, the FRBNY is not an “authority of the Government of the United States” Gnder

U.S.C. § 551(1). As explained irwin Memorial Blood Bankv. American National Red Cross

640 F.2d 1051, 1053 {(SCir. 1981),an “authority”under § 551(1js an entity thatby law has
authority to take final and binding action affecting the rights and obligations efdnéls,
particularlyby the characteristic procedures of rataking and adjudation?” (internal
guotationsomitted). The FRBNY ,by contrast, has no rulemaking or adjudicatory authority
these powers angestedby statute in the Board, whose rulemaking authority may not be
delegated 12 U.S.C. § 248(k)The FRBNY accordinglys not an “authority” of the U.S.

government. Accord Dong supra 125 F.3d at 882 (Smithsonian not an agency under § 551(1)

where it “does not make binding rules of general application or determine rights esd dut
through adjudication ... issues no orders and performs no regulatory functions”).

Secondthe RRBNY is notan*“establishment ithe executive branch of government.”
As the D.C. Circuit found in Donguprathe Smithsonianaksnot fit within this category
because¢he majority of its Board of Regerdseappointed byor are members ofCongressit
doesnot answer to the President, andoesnot administer federal statutes, prosecute offenses,

promulgate rules, or engage in other typically executive activities. 125t83@.aSimilarly,

2 We notehatin Lee Construction Cor. Federal Reserve Bank of Richmob88 F. Supp. 165,

179 (D. Md. 1982), the district court held that the FRB Richmond was an agency under § 551(1).
Although finding that “Federal Reserve Banks have no power to make or enforeagesngrr
regulations [and] are seemingly not designated agencies for any purpggbg wburt relied

upon its finding that “the Board has delegated substantial decision-making authtniy

Federal Reserve Banks.”.ldt 179. In particular, thegecourt focused on thedRere Bank’s
delegated authority to sell real property. lowever, because Reserve Banks do not “by law”
have authority to engage in rulemaking or adjudication, which two factors vitezal ¢o the

courts’ decisions in Dond.25 F.3d at 881, and IrwiB40 F.2d at 1053, the Board believes tha
Leeis contrary to comolling precedent under § 551(1).
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theFRBNY is not an establishment of the executive branch becausz ¢oigoration whse
stock isprivately held is overseen bgboard of directors the majority of whom are prilhate
appointed, and has no authority to prdgaterules or carry outypically executive functions.
See infra, pp. 3-4;_segenerallyBoard SJ Brief at 37-40.

Third, the FRBNY is not &government corporation.” THegislative history oFOIA
states thaa “government corporation” “would include a corporation that is a wholly
Government-owned enterprise ...." H. R. Rep. No. 93-878,@g., 2d Sess., reprinted in
1974 U.S.C.C.A.N. 6267, 6274. None of the stock oFHRBNY is governmenbwned, 12
U.S.C. 8§ 282-83, antté FRBNY doesnot appear among government corporations listed at 31

U.S.C. § 9101.SeeCottonv. Heyman 63 F.3d 1115, 1123 (D.C. Cir. 1995).

Finally, the FRBNY isnota“government controlled corporation,” which question is
determinedn a casdy-case basislrwin, supra 640 F.2dat 1054. Inlrwin, theNinth Circuit
held that the American National Red Cross is not a government-controlled canpbetause
its employeearenot federal employees, the United States does not apprajsi@eds, and
government officials daot direct its everyday activitiegd. at 1056.

As inIrwin, the FRBNY isnotagovernment-controlled corporation becauseitgi)
employees are nééderal employees, but atil employees othe FRBNY, 12 U.S.C.

§ 341(Fifth, Scottv. Federal Reserve Bank of Kansas Ci§96 F.3d 532, 536 {8Cir. 2005),

cert denied 546 U.S. 1216 (200§)ederal Reserve Banks are not federal agencidsr
Fed.R.Civ.P. 4)(ii) its officers are appointely the board othe FRBNY, 12 U.S.C.

8 341(Fifth);(iii) although the Board has broad oversight authority theeFRBNY, its day+to-
dayoperationsare managely its officers subject to the oversight of its 9-member board of
directors six of whom are appointeldy member bankwithin the districtand none of whom are

appointedoy thePresident or Congress, 12 U.S.C. 88 301 and 36&t, supra406 F.3d at 537;



(iv) the FRBNYmay make contracts, sue and be sueatsiown name, prescribe bylawnend
carry out other powers incidental to the business of banking, 12 U.S.C. § Béhik BERBNY
receives no appropriated funds, but funtsown operations anid capitalized by required
contributions from member bankScott supra406 F. 3d at 537; and (wWhe FRBNYlacks

rulemaking authority Id.> Accord Ehmv. National RR. Passenger Corp732 F.2d 1250, 1255

(5th Cir.), cert denied 469 U.S. 982 (1984Amtrak not a government controlled corporation
where a majority oits board is government-appointed, ltatdayto-day operationarenot
subject to close government supervisitsmpfficers and employees anet federal employees
and it has no rulemaking authority outside of FO1A).

In addition, courts have looked to Congresstentin creating an entity tdetermire

whetherit is an agency under FOIA. Pub. Citizdealth Research Group Dep’t of Health,

Educ. & Welfare668 FE2d 537, 542 (D.C. Cir. 1981)n Public Citizen the court was

persuaded by “the fixed purpose@bngressthat the entities in questioéindependent
medical organizatisoperated by practicing physicians in the privateter and not government
agen@es run by government employees,” in finding that they were not subject to H@QIAt
543. Similarly, Reserve Banks weneated by federal statute with the intent thay/be

independent of government contrdlleicherv. FOMC 644 F. Supp. 510, 523-24 (D.D.C. 1986)

aff'd in part vacatedn part, 836 F.2d 561 (D.C. 1987ert denied 486 U.S. 1042 (1988)

(Congress recognized the need for independence from partisan political [w&ssioee

% By contrast, irRocapv. Indiek 539 F.2d 174, 177, 180 (D.C. Cir. 1976), the D.C. Circuit

found the Federal Home Loan Mortgage Corp. was a government-controlled corpotaren w

its board was presidentially appointed, it was subject to federal supervision amd @oert its
business transactions as well as federal auditing and reporting requirements, was expressly
designated as an agency, and its employees were officers and employees of the United States
None of these factors applies to the FRBNY.

4 Although Congress subsequently made Amtrak subject to FOIA, 49 U.S.C. § 24301(&), Ehm
good law. As recently as last year, the Second Circuit reliedlapmnandEhm, suprato find

thata third party debtollection agency was not a “governmenntrolled corporation” for

Privacy Act purposesBurchv. Pioneer Credit Recovery, In&51 F.3d 122, 125 (2d Cir. 2008).
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performance of certain vital central banking functions, and thus deliberately delegated these
functions to norpartisan, privatehowned Reserve BankBoard SJ Brief at 44 (“the reserve
bank plan retains to the Government power over the exercise of the broader bankioggunc
while it leavedo individuals and privately owned institutions the actual direction of routine”)
(quoting 1913 House Report, emphasis supplied).

That theFRBNY has been found to be a fedenstrumentaliy for some purposes, and
serves as fiscal agenfor theU.S. government, does not maken“ageng.” SeePlaintiff's
Memorandum of Law, filed April 15, 20Q9PI. SJ Brief")at 18. As the Eighth Circuit found in
Scott supra'it is possible to be a fiscal agent or instrumentality of the government witeogd

a federal agency.” 406 F.3d at 536cordFasanov. Federal Reserve Bank of New Yod&7

F.3d 274, 2813" Cir. 2006).cert denied 549 U.S. 1115 (2007) (lower court incorrectly
equated thstrumentality”with “federal agency”)lrwin, supra 640 F.2d at 1052 (although the
Red Cross was an instrumentality for statepurposes, it was not a FOIA “agencyFinally,
while plaintiff quotes FOIA’s legislative history to argue that § 552(f) encompasses entities that
“perform governmentdiunctions and control information of interest to the public,” Pl. SJ Brief
at 18,the D.C. Circuit rejectethe same argument in Dongsupra holding “Congress did not
back this observation with any statutory text remotely matching its scop#25 F.3d at 880.
For these reasonthe statute, legislative higry and cases support the view that the

FRBNY is not @ ageny under FOIA.
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