New York Law School v. Ascot Partners, L.P. et al Doc. 82 Att. 4

Exhibit 4

Dockets.Justia.com


http://dockets.justia.com/docket/new-york/nysdce/1:2008cv10922/337661/
http://docs.justia.com/cases/federal/district-courts/new-york/nysdce/1:2008cv10922/337661/82/4.html
http://dockets.justia.com/

18-30

18-28 Caarrer 18—Dscsr
z?gwdnlwlzthubeinmndcdhimsom act in the precise way in which he

- Representatlon not made to clatutant diveetly A rep ion s
claimant directly causes no problems. But 2 rep ’ madcmathg:it;;;
mmmntmaitbepaxmdmmmdaimtmbetcbdanbyhimwﬂ]qmny
suffice™ Thus in Swift » Winterbotham™ a plaintiff who gave credit on tha basia
ofnﬁwdulentbmhu’ncfumccm&ﬁlnymsdin&wﬁmmaugym
refumoehldb.eunsmtnotmhhnbutmhisuwnbanhﬂmiamquhadfor
these purposes g that the representation be intended, in cne way or another, to
reach ths cludmant in order 1o induce him to act on it.* Not is it even
Shatlhoﬁ:fmdmthwwpmdw]ywbotbamwmunhinmfmpmvidedhe
mtmdsumbemﬁodnnbyaomemoinﬂxechimmhposiﬁm“:minmother
banker’s reference.case a bank was held Hiabls when it seat a fraudulest reference
tomotbu‘bmqurth:bmﬁtofuthomaufwboseidmﬁtyitmendrﬂy
umm”Whonemghmcmhddthntmwﬂmfwdwﬁtcmﬂdbe
bated on a newepaper advedizement, provided the claimant showed that he was
one of the class of persons' &t whom it was directed. ™

Neveatheless, it mnst bo shown that there was an sctual intention to deceive the
= ! : ot . T ©

clmmmt_mqumon, individually or by ref to & class to which he
behngs;nwﬂlnochemoughmurlyloshowth-tmnmimammhmmhly

* Gopee » Wilron Sandford & Co 1
lord q&z&%]wl Rq).l’..".‘”.

B “Hyery mam must of  false on mado
1o another, opon which a third pexxon scty, and t hdnmﬁﬂcd.mvu:ﬂ' it appear oy b
mmmmmummhmhmmwmm@‘:ﬁ:

mmmhid\qulm’.prhpwv.cﬁlnny-(}whyaﬁl)zl&n

1 QB. 244 (sppealed o ot groceds, LR. 9 Q8. 301). See sha Zamgride v Levy
mhﬁtmmnww;kmwﬂymhmwmm
annsmnnwmmm*nanbdwmrmxm

carrocting).
”mmmm-mww-unmnnfwmmnhu necotzacy
uhwwumnmmmnamumws
Mhlmhdpmhhmﬁuuﬂbhmxhhwwldmd
mdwﬁmhﬂﬂd_ﬂhaﬁ;wu&aﬂﬂkmmh@mmﬁﬁl&'hk
being scaed on, sl the piwintiff s ane of the pablic acts va it and saffe Vuereby,™
Qpaln 3. i Suift v Winterbothane (1872) LR, B QB. 244, &t 253, cited with by Blackborn
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ealculated to deceive him, Thus the House of Loeds in Peck y Gurney™ held that
promooters of & company, who issued a frandulent prospecius 23 a prospectus and
a3 nothing maore, wers not liable for so doing 4o persobs who, not being ariginal
allottees of the company’s shares, purchased their shores in the market; the
resson being thet the promoters bad no object in making the false

except to get the shares taken up; they had 3o intent to influesce market
dealings.® Again; in Groary Lewis HillmanLid™ sellers of cormerciat gropecty
msde certiin misrepresentations to-the buyezs about it the buyers agreed. to
purchase it, but then sssigoed the benefit of the contract to the plintiffs. The
plaintffs’ claim in deceit failed: even if the tations had been frandalent
(which they bad not) they had becs made 1o the buyers and the plaintiffs could
not Rie in respect of them,

k is obviously & q of fact in a paticalar case & person was
intended to rely o a false statrzoent, In practice, however, the teat s often
whether it was in the defendant's interest that ke shoukl do 50. S6 where pérsons
spread a falee nundur for the purpbss of ruising the price of certain stock, ibey
were not Habls in dimages to thosé who dealt with otber porsons on the faith of
such numour being trae,? there being oo intzation to deceive any p ‘othier
than. thoss who dealt with the defendants themuelves, given the defendants had
nothing te gain unless the jnvestors dealt with thenselves. @
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The claimant must bave been fokk a by the misrep fon To
entitle & clairfiant to succeed in-an action in deceit, he mact show that he acted
in reliznce on the defendant’s micrep ton™ If he would have dons the
same thing even in the absencs of it, he will fail>¢ Howevez, the

tion aeed not bave been ths sols canse of the claimant acting as he did: provided
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ket snd hence 8 prechaser in that Mt ssoccasfully soed. -

* [1970] Ch. 443,

3 Sen pay Page Wood V.C. In Barry v Croskey (1861) 2J. & H. 1, I8, also per Lord Coisoe i Prek
» Gumay (1873) LR, 6 HL. 377, s 412

3 Nota io Longridge v Lovy (B37) 2M. & W. $19; 4 ML & 'W. 337, the defsndant having sold & goa
10 758 plaintiff's fxther for i tee of himoraif wad ki son and scid it 26 scand oad seouse when be
koow §t to be unsafe, was bald Hable In an sction of drcelt 10 b plaiutiff, who wes woundzd by the.
towsting of the gom, Ther, the oot ugheld the veedic! expeessly upou the grooud that the dadiaraiion
contzined an sverment that the pop was sold for the wee of the porcheser and his son. Lord Atkin i
Danoghwe v Strvensox (1932] AC. 562 at 387-581 reforring (o this case soidy “User by the plaiift
w3 aos of the wes d by the dent defondant,” The Cass cia bardly be regmded 3
having dacided xny priwciple of gemersl applicaion.

0 Sea, 2.y Hobmes » Jones 1907) 4 CLR, 1692 The exxoct cafiedon is winther tho clabmant would
Lws acted sa be did had (he repressniation sot beea made. I 5o would ant, (hea comation is mada
out: tha fact tet ho would haeve acked in the same way bed e deex told tha trudh ja ielovact. See.
Bownz v Chappell [1997] + WLR, 425 - .

3 ¢ g Swith ¥ Chadwick (1883-34) 9 App Ca, 15% Nash v Calthorpe [1905) 2 Ch. 237 (roxpeny
pospeches caes: sty falled to prove relisson),
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