
 
  
 
 
 
 
 
 
 
 
 
 
 
 
 

EXHIBIT 4 
Part 1 

Anwar et al v. Fairfield Greenwich Limited et al Doc. 1048 Att. 2

Dockets.Justia.com

http://dockets.justia.com/docket/new-york/nysdce/1:2009cv00118/338395/
http://docs.justia.com/cases/federal/district-courts/new-york/nysdce/1:2009cv00118/338395/1048/2.html
http://dockets.justia.com/


[1990] Ch. 433 Page 1
[1990] Ch. 433 [1990] 2 w.L.R. 657 [1991] 1All E.R. 929 [1990]u.c.c 786 [1990]n.c.i.c 479 [1990] Ch. 433
[1990] 2 w.L.R. 657 [1991] 1All E.R. 929 [1990] B.C.C. 786 [1990]n.c.i.c 479
(Cite as: [1990] Ch. 433)

[1984 A No. 2597]; [1990] 2 w.L.R. 657
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Court of Appeal

L.JJ. Slade,Mustill, Ralph Gibson, and Scott

1989 April 5, 6, 7,10,11,13,14,17,18,20,21,24,
25,27,28; May 2,3,24; July 271988 Feb. 15,16,17,

18, 19,24,25,26,29; March 1, 2, 3, 4, 7, 8, 9, 10,
11,14,15,16,17,18,21,22,23,24,25; April 11,

12,13,14,18,19; June 17; July 26;

Conflict of Laws-Foreign judgment-
Jurisdiction to enforce-English companies mining
asbestos in South Africa-Marketing subsidiary of
English parent company incorporated in Illinois-
Subsidiary trading in asbestos but having no authority
to bind English *434

Until 1979 the first defendant, Cape, an English
company, presided over a group of subsidiary com-
panies engaged in the mining in South Africa, and
marketing, of asbestos. The marketing subsidiary in
the United States of America was a wholly owned
subsidiary, N.AAC., incorporated in Illinois in
1953. The marketing subsidiary worldwide was the
second defendant, Capasco, a wholly owned English
company. Asbestos from the South African mines
was sold for use in an asbestos factory at Owentown,
Texas. In 1974, some 462 plaintiffs, mainlyemploy-
ees or ex-employees at the Owentown factory,
brought actions in the United States Federal District
Court at Tyler, Texas, for damages for personal inju-
ries allegedly suffered as a result of exposure to as-
bestos dust ("the Tyler 1 actions"). The defendants
included Cape, Capasco, N.A.A.C., the South African
mining subsidiary and other parties including the
United States Government. Those actions were set-
tled in September 1977 for U.S.$20m. of which Cape
and its subsidiaries were to bear over $5m. Cape and
Capasco had entered motions protesting the jurisdic-
tion of the Tyler court and had filed defences as to
the merits which, inter alia, repeated the jurisdiction
protests. The settlement of the Tyler 1 actions was

recorded by a consent order made on 5 May 1978.

Between April 1978 and November 1979, a
further 206 plaintiffs instituted actions in the Tyler
court against the same defendants ("the Tyler 2 ac-
tions"). Cape and Capasco took no part in the Tyler 2
actions maintaining that that court lacked jurisdiction
over them. They were prepared to let default judg-
ments be entered against them but to resist their en-
forcement in England. Cape decided to put N.A.AC.
into liquidation and, as from 31 January 1978,
N.AAC. ceased to carry on business. Cape pro-
moted the incorporation of a new Illinois corporation,
C.P.c., and a Liechtenstein entity, AM.C. The shares
in c.P.c. were held by M., the chief executive of
N.AAC., and those in AM.C. were held by a nomi-
nee on trust for a Cape subsidiary, C.I.O.L. Arrange-
ments were made for C.P.C. to carry out much the
same marketing function for the sale of Cape asbes-
tos in the United States as had previously been car-
ried out by AM. C. Those arrangements continued
until 1979 when Cape sold its asbestos mining and
marketing subsidiaries. In 1983, 133 plaintiffs in the
Tyler 2 actions settled their actions against the main
United States defendants, including N.A.A.C. but
excluding the United States Government. Later all
the 206 plaintiffs in the Tyler 2 actions agreed to set-
tle their actions against the United States Government
on terms that they would obtain default judgments
against Cape and Capasco and that the United States
Government would finance the steps to be taken to
enforce those judgments against Cape and Capasco in
England. The Tyler court fixed 12 September 1983 as
the date for the hearing of the default judgment appli-
cations. *435 Under the United
States Federal Rules , since Cape and Capasco
were in default, the pleaded allegations against them
were, save in relation to damage, taken to be admit-
ted. But no judicial hearing took place. On 12 Sep-
tember the judge signed a default judgment for over
U.S.$15"m. The awards made to individual plaintiffs
fell into a number of bands: 67 were awarded
$37,000, 31 $60,000, 47 $85,000 and 61 $120,000.
The judge directed that the total award should repre-
sent an average award of $75,000 per plaintiff but it
was the plaintiffs' counsel who selected the level of
the bands and who identified the plaintiffs to be
placed in each band in order to produce the directed
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average award. All those plaintiffs, but one, sought to
enforce the default judgment against Cape and Ca-
pasco by the present proceedings. They contended
that Cape and Capasco had submitted to the jurisdic-
tion in the Tyler 1 actions, and that the submission to
the jurisdiction in the Tyler 1 actions constituted a
submission to the jurisdiction in the Tyler 2 actions
or, alternatively, an agreement to submit to the juris-
diction in the Tyler 2 actions. Secondly, the plaintiffs
contended that the Tyler court was entitled to take
jurisdiction over Cape and Capasco by reason of their
presence in Illinois when the Tyler 2 actions were
commenced.

Scott J. dismissed the actions holding, inter alia, that
the jurisdiction of a foreign court over defendants
could be established either on a territorial basis by
showing that the defendants were present within the
territory of the foreign court or on a consensual basis
by showing that the defendants had consented to the
foreign court exercising jurisdiction over them; that
Cape and Capasco by participating in the application
in the Tyler 1 actions to the judge to make the con-
sent order of 5 May 1978 submitted to the jurisdic-
tion of the Tyler court, but that the Tyler 1 actions
and the Tyler 2 actions were distinct and separate
actions so that submission to the jurisdiction in the
Tyler 1 actions could not be regarded as a submission
to the jurisdiction in the Tyler 2 actions; that an
agreement to submit to the jurisdiction of a foreign
court might be evidenced either by a term of an
agreement binding in contract or by a unilateral rep-
resentation of willingness to submit to the jurisdic-
tion, but if such a representation was to be relied on,
it should be clear and unequivocal and have been
acted on by the plaintiff and that Cape and Capasco
had not contracted to submit nor made any represen-
tation of willingness to submit in the Tyler 2 actions;
that, on the basis that the same principles applied to
the question whether a corporation was present in the
territory of a foreign court as applied to the question
whether a corporation had a sufficient presence in
England to enable service of a writ on the corporation
to be effected by service on its agent in England, the
presence of N.AAC. and C.P.c. in Illinois and the
business carried on from their respective offices in
Illinois did not constitute the presence of Cape or
Capasco in Illinois; and that the procedure adopted
by the judge in the Tyler court in giving the default
judgment of 12 September 1983 offended against
English principles of natural justice, in that there had
been no judicial assessment of the defendants' liabil-

ity and the award of damages had been arbitrary, not
based on evidence and not related to the individual
entitlements of the various plaintiffs.

On an appeal by the plaintiffs: -*436

dismissing the appeal,(I)that an overseas trading cor-
poration was likely to be treated by the English court
as present within the jurisdiction of the courts of an-
other country only where either such a corporation
had established and maintained at its own expense in
that other country a fixed place of business and had
carried on from there its business for more than a
minimal period of time through its servants or agents
or through a representative; that in either of those two
cases presence could only be established where the
overseas corporation's business, whether together
with the representative's own business or not, had
been transacted at or from the fixed place and, in or-
der to ascertain whether the representative had car-
ried on the corporation's business or his own, it
would be necessary to investigate his functions and
his relationship with the overseas corporation (post,
p. 530D-G).Okura & Co. Ltd. v. Forsbacka Jernverks
Aktiebolag [1914] 1 K.B. 715 , C.A;
Littauer Glove Corporation v. F. W. Millington
(1920) Ltd. (1928) 44 T.L.R. 746 and
Vogel v. R. and A Kohnstamm Ltd. [1973] Q.B. 133

applied. Quaere. Whether resi-
dence without presence will suffice (post, p. 518C-
D).(2)That, on the facts, C.P.c. was an independently
owned company and by the liquidation of N.AAC.
and the creation of AM.C. and C.P.C. Cape wanted
sales of asbestos from its subsidiaries to continue in
the United States but intended, by any lawful means
which it was entitled to do, to reduce the appearance
of its, or its subsidiaries', involvement there and to
reduce the risk of its being held liable for United
States taxation or subject to the jurisdiction of the
United States courts, and that, accordingly, since it
was not a mere facade concealing the true facts it was
not appropriate to pierce the corporate veil; that fur-
thermore, since it was accepted that N.AAC. was
incorporated so as to assist in marketing and to be a
marketing agent of the Cape group in the United
States and, since a substantial part of its business at
all material times was, in every sense, its own busi-
ness, it did not act as an agent of the Cape group;
that, in any event, since N.AAC. had no general
authority to enter into contracts binding Cape or Ca-
pasco and third parties no such transactions were ever
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entered into by N.AAC.; and that, accordingly, the
defendants were not present in the United States of
America through N.A.A.C., c.P.c. or AM.C. (post,
pp. 541F-H, 544A-C, 544H - 545B, G - 546A, 547A-
D, 549C-D).(3)That, as a matter of principle, the
onus fell on the plaintiff, who sought to enforce a
judgment of a foreign court, to demonstrate the com-
petence of that court and that it was only the judg-
ment of the competent foreign court recognised as
such by English law which would bind the defendant;
that, if the onus fell on the defendants to disprove the
competence of the Tyler court to give judgment
against them, they had discharged that onus because
they had shown that they were not present in the
United States (post, p. 550C-F).(4)That the method
by which the Tyler court came to a decision as to the
amount of the default judgment was contrary to the
requirements of substantial justice contained in Eng-
lish law (post, p. 568F).(5) That the failure of
the defendants to apply to set aside the default judg-
ment did not preclude them from relying on
*437 that breach of natural justice by way of

Abouloffv. Oppenheimer & Co. (1882) 10 Q.B.D. 295, C.A.
Albazero, The [1977] AC. 774; [1976] 3 w.L.R. 419; [1976] 3 All E.R. 129, H.L.(E.)
Bank of Tokyo Ltd. v. Karoon (Note) [1987] AC. 45; [1986] 3 w.L.R. 414; [1986] 3 All E.R. 468, C.A.

defence to the present action to enforce that judg-
ment, since the plaintiffs had failed to give prior no-
tice to the defendants of the unusual course they were
proposing to take, did not seek to dissuade the judge
from adopting that method of assessment of damages
and drew up and served a form of judgment which
did not show the procedure adopted, and the effect on
the defendants, although everything was done by the
plaintiffs in good faith, was that they remained un-
aware of any basis for seeking relief from the Tyler
court in respect of the defect in the judgment (post, p.
572B-E).Pemberton v. Hughes [1899] 1 Ch. 781

, C.A and Jacobson v. Frachon
(1928) 138 L.T 386 , C.A. applied.
Decision of Scott J. , post, p. 441G, af-
firmed.

The following cases are referred to in the judgment of
the Court of Appeal:

Baroda (Maharanee of) v. Wildenstein [1972] 2 Q.B. 283; [1972] 2 w.L.R. 1077; [1972] 2 All E.R. 689, C.A

Boys v. Chaplin [1971] AC. 356; [1969] 3 w.L.R. 322; [1969] 2 All E.R. 1085, H.L.(E.)

Bulova Watch Co. Inc. v. K Hattori & Co. Ltd. (1981) 508 F. Supp. 1322
Burnet v. Francis Industries PIc. [1987] 1 w.L.R. 802; [1987] 2 All E.R. 323, C.A

Canada Enterprises Corporation Ltd. v. MacNab Distilleries Ltd. (Note) [1987] 1 w.L.R. 813, C.A

Carrick v. Hancock (1895) 12 TL.R. 59
Castrique v. Imrie (1870) L.R. 4 H.L. 414, H.L.(E.)
Colt Industries Inc. v. Sarhe [1966] 1 w.L.R. 440 [1966] 1 All E.R. 673, C.A.
Crawley v. Isaacs (1867) 16 L.T 529
D.H.N. Food Distributors Ltd. v. Tower Hamlets London Borough Council [1976] 1 w.L.R. 852; [1976] 3 All
E.R. 462, C.A

Dunlop Pneumatic Tyre Co. Ltd. v. Actien-gesellschaft fur Motor und Motorfahrzeugbau vorm. CudeH & Co.
[1902] I KB. 342, C.A

Emanuel v. Symon [1908] 1 KB. 302, C.A
Employers' Liability Assurance Corporation Ltd. v. Sedgwick, Collins & Co. Ltd. [1927] AC. 95, H.L.(E.)

Erie Railroad Co. v. Tompkins (1938) 304 U.S. 64
Firestone Tyre and Rubber Co. Ltd. v. Lewellin (Inspector of Taxes) [1957] 1 w.L.R. 464; [1957] 1 All E.R.
561, H.L.(E.)
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General Steam Navigation Co. v. Guillou (1843) 11 M. &; W. 877
Godard v. Gray (1870) L.R. 6 Q.B. 139
Grant v. Anderson & Co. [1892] 1 Q.B. 108, C.A
Guaranty Trust Co. v. York (1945) 326 U.S. 99
Haggin v. Comptoir d'Escompte de Paris (1889) 23 Q.B.D. 519, C.A.
Holdsworth (Harold) & Co. (Wakefield) Ltd. v. Caddies [1955] 1 w.L.R. 352; [1955] 1 All E.R. 725, H.L.(Sc.)

Holstein, The [1936] 2 All E.R. 1660

Istituto Chemioterapico Italiano S.p.A and Commercial Solvents Corporation v. Commission of the European
Communities (Cases 6 and 7/73) [1974] E.C.R. 223, E.C.J.

*438
Jabbour (F. & K) v. Custodian ofIsraeli Absentee Property [1954] 1 w.L.R. 139; [1954] 1 An E.R. 145
Jacobson v. Frachon (1928) 138 L.T 386, C.A.
Jeannot v. Fuerst (1909) 100 L.T 816
Jet Holdings Inc. v. Patel [1990] 1 Q.B. 335; [1988] 3 w.L.R. 295, C.A
Jones v. Lipman [1962] 1 w.L.R. 832; [1962] 1 All E.R. 442

La Bourgogne [1899] P. 1 ; sub nom. Compagnie Ge; ne; rale Transatlantique v. Thomas Law &;
Co. [1899] AC. 431, H.L.(E.)

Lalandia, The [1933] P. 56
Littauer Glove Corporation v. F. W. Millington (1920) Ltd. (1928) 44 TL.R. 746
Littlewoods Mail Order Stores Ltd. v. Inland Revenue Commissioners [1969] 1 W.L.R. 1241; [1969] 3 All
E.R. 855, C.A

Local Government Board v. Arlidge [1915] AC. 120, H.L.(E.)
Merchandise Transport Ltd. v. British Transport Commission [1962] 2 Q.B. 173; [1961] 3 w.L.R. 1358;
[1961] 3 All E.R. 495, C.A
Miller v. B.C. Turf Ltd. (1969) 8 D.L.R. (3d) 383

Mississippi Publishing Corporation v. Murphree (1946) 326 U.S. 438
Moore v. Mercator Enterprises Ltd. (1978) 90 D.L.R. (3d) 590
Newby v. Von Oppen & The Colt's Patent Firearms Manufacturing Co. (1872) L.R. 7 Q.B. 293
Okura & Co. Ltd. v. Forsbacka Jernverks Aktiebolag [1914] 1 KB. 715, C.A.
Onmi Capital International v. Rudolph Wolff & Co. Ltd. (1987) 108 S. Ct. 404
Pemberton v. Hughes [1899] 1 Ch. 781, C.A
Princesse Clementine, The [1897] P. 18
Revlon Inc. v. Cripps & Lee Ltd. [1980] F.S.R. 85, C.A
Reynolds v. Fenton (1846) 16 L.J. C.P. 15
Roberta, The (1937) 58 L1. L.R. 159

Robinson v. Fenner [1913] 3 KB. 835
Rousillon v. Rousillon (1880) 14 Ch.D. 351
Saccharin Corporation Ltd. v. Chemische Fabrik Von Heyden Aktiengesell- schaft [1911] 2 KB. 516, C.A

Salomon v. A Salomon & Co. Ltd. [1897] AC. 22, H.L.(E.)
Schibsby v. Westenholz (1870) L.R. 6 Q.B. 155
Scottish Co-operative Wholesale Society Ltd. v. Meyer [1959] AC. 324; [1958] 3 w.L.R. 404; [1958] 3 All
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E.R. 56, H.L.(Sc.)

Sfeir & Co. v. National Insurance Co. of New Zealand Ltd. [1964]1 Lloyd's Rep. 330
Sirdar Gurdyal Singh v. Rajah of Faridkote [1894] AC. 670, P.c.
South India Shipping Corporation Ltd. v. Export-Import Bank of Korea [1985] 1 w.L.R. 585; [1985] 2 All
E.R. 219, C.A

Thames and Mersey Marine Insurance Co. v. Societa di Navigazione a Vapore del Lloyd Austriaco (1914) 111
L.T 97, C.A.

Theodohos, The [1977]2 Lloyd's Rep. 428
Vogel v. R. and A Kolmstamm Ltd. [1973] Q.B. 133; [1971] 3 w.L.R. 537; [1971] 2 All E.R. 1428
Wallersteiner v. Moir [1974] 1 w.L.R. 991; [1974] 3 All E.R. 217, C.A
Williams v. Jones (1845) 13 M. &; W. 628
Woolfson v. Strathclyde Regional Council, 1978 S.L.T. 159
World Harmony, The [1967] P. 341; [1965] 2 w.L.R. 1275; [1965] 2 All E.R. 139
X Bank Ltd. v. G. (1985) 82 L.S.G. 2016, C.A

*439 ment in the Court of Appeal:

The following additional cases were cited in argu-
Badcock v. Cumberland Gap Park Co. [1893] 1 Ch. 362
Blohn v. Desser [1962] 2 Q.B. 116; [1961] 3 w.L.R. 719; [1961] 3 All E.R. 1
Calvin's Case (1608) 7 Co. Rep. la
Hercules v. Grand Trunk Pacific Railway Co. [1912] 1 KB. 222
Joyce v. Director of Public Prosecution [1946] AC. 347, H.L.(E.)

Scott J.:
The following cases are referred to in the judgment of

Albazero, The [1977] AC. 774; [1976] 3 w.L.R. 419; [1976] 3 All E.R. 129. H.L.(E.)
Bank of Tokyo v. Karoon (Note) [1987] AC. 45; [1986] 3 w.L.R. 414; [1986] 3 All E.R. 468, C.A

Blohn v. Desser [1962] 2 Q.B. 116; [1961] 3 w.L.R. 719; [1961] 3 All E.R. 1

Boissiere & Co v. Brockner & Co. (1889) 6 TL.R. 85
Dunlop Pneumatic Tyre Co. Ltd. v. Actien-Gesellschaft fur Motor und Motorfahrzeugbau Vorm. Cudell & Co.
[1902] 1 KB. 342, C.A
Emanuel v. Symon [1908]1 KB. 302, C.A
Erie Railroad Co. v. Tompkins (1938) 304 U.S. 64
Firestone Tyre and Rubber Co. Ltd. v. Lewellin [1957] 1 w.L.R. 464; [1957] 1 All E.R. 561, H.L.(E.)

Godard v. Gray (1870) L.R. 6 Q.B. 139, D.C.
Holstein, The [1936] 2 All E.R. 1660

Istituto Chemioterapico Italiano S.p.A and Commercial Solvents Corporation v. Commission of the European
Communities (Cases 6 and 7/73) [1974] E.C.R. 223, E.C.J.
Jabbour (F. & K) v. Custodian ofIsraeli Absentee Property [1954] 1 w.L.R. 139; [1954] 1 All E.R. 145
Jacobson v. Frachon (1928) 138 L.T 386, C.A.
La Bourgogne [1899] P. 1, C.A
Lalandia, The [1933] P. 56
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Littauer Glove Corporation v. F. W. Millington (1920) Ltd. (1928) 44 TL.R. 746
Ochsenbein v. Papelier (1873) L.R. 8 Ch.App. 695
Okura & Co. Ltd. v. Forsbacka Jernverks Aktiebolag [1914] 1 KB. 715, CA
Pemberton v. Hughes [1899] 1 Ch. 781, C.A
Point Landing Inc. v. Omni Capital International Ltd. (1986) 795 F. 2d 415
Prima Paint Corporation v. Flood & Conklin Manufacturing Co. (1967) 388 U.S. 395
Princesse Clementine, The [1897] P. 18
Rein v. Stein (1892) 66 L.T 469, C.A

Robinson v. Fenner [1913] 3 KB. 835
Russell v. Smyth (1842) 9 M. &; W. 810
SA Consortium General Textiles v. Sun and Sand Agencies Ltd. [1978] Q.B. 279; [1978] 2 w.L.R. 1; [1978]
2 All E.R. 339 , Parker J. and CA
Saccharin Corporation Ltd. v. Chemische Fabrik Von Heyden Aktiengesellschaft [1911] 2 KB. 516, C.A

Schibsby v. Westenholz (1870) L.R. 6 Q.B. 155
Sfeir & Co. v. National Insurance Co. of New Zealand Ltd. [1964] 1 Lloyd's Rep. 330
Sirdar Gurdyal Singh v. The Rajah of Faridkote [1894] AC. 670, P.c.
South India Shipping Corporation Ltd. v. Export-Import Bank of Korea [1985] 1 w.L.R. 585; [1985] 2 All
E.R. 219. C.A

*440
Thames and Mersey Marine Insurance Co. v. Societa di Navigazione a Vapore del Lloyd Austriaco (1914) 111
L.T 97, CA
Vogel v. R. and A Kohnstamm Ltd. [1973] Q.B. 133; [1971] 3 w.L.R. 537; [1971] 2 All E.R. 1428
Williams & Glyn's Bank PIc. v. Astro Dinamico Compania Naviera SA [1984] 1 W.L.R. 438; [1984] 1 All
E.R. 760, H.L.(E.)

World Harmony, The [1967] P. 341; [1965] 2 w.L.R. 1275; [1965] 2 AU E.R. 139
ment before Scott 1.:

The following additional cases were cited in argu-
Abouloffv. Oppenheimer & Co. (1882) 10 Q.B.D. 295, CA
Actiesselskabet Dampskib Hercules" v. Grand Trunk Pacific Railway Co. [1912] 1 KB. 222, C.A
Attorney-General for Alberta v. Cook [1926] AC. 444, P.C.
Bank of Australasia v. Nias (1851) 16 Q.B. 717
Beguelin Import Co. v. G. L. Import-Export SA (1972) 11 C.M.L.R. 81, E.C.J.
Bergerem v. Marsh (1921) 91 L.JKB. 80
Berliner Industriebank Aktiengesellschaft v. Jost [1971] 2 Q.B. 463; [1971] 3 w.L.R. 61; [1971] 2 All E.R.
1513, C.A
Casdagli v. Casdagli [1919] AC. 145, H.L.(E.)
Castrique v. Imrie (1870) L.R. 4 H.L. 414, H.L.(E.)

Crawley v. Isaacs (1867) 16 L.T 529
Deverall v. Grant Advertising Inc. [1955] Ch. 111; [1954] 3 w.L.R. 688; [1954] 3 All E.R. 389, C.A

Elefanten Schuh GmbH. v. Pierre Jacqmain [1981] E.C.R. 1671, E.C.J.
Europemballage Corporation and Continental Can Co. Inc. v. Commission of European Communities (1973)
12 C.M.L.R. 199, E.C.J.

© 2011 Thomson Reuters.
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Fender v. S1.John-Mildmay [1938] AC. 1; [1937] 3 All E.R. 402, H.L.(E.)

Ferguson v. Mahon (1839) 11 Ad. &; E. 179
Gatty (FA) and Gatty (PY) v. Attorney-General [1951] P. 444
Gray(orse. Formosa) v. Formosa [1963] P. 259; [1962] 3 w.L.R. 1246; [1962] 3 All E.R. 419. C.A

Henderson v. Henderson (1844) 6 Q.B. 288
Houlditch v. Marquess of Donegal (1834) 2 Cl. &; Fin. 470
Imperial Chemical Industries Ltd. v. Commission of European Communities (1972) 11 c.M.L.R. 557,
E.C.J.

Jeannot v. Fuerst (1909) 25 T.L.R. 424
Jet Holdings Inc. v. Patel [1990] 1 Q.B. 335; [1988] 3 w.L.R. 295, C.A
Local Government Board v. Arlidge [1915] AC. 120, H.L.(E.)
Macalpine v. Macalpine [1958] P. 35; [1957] 3 w.L.R. 698; [1957] 3 All E.R. 134
Meyer, In re [1971] P. 298; [1971] 2 w.L.R. 401; [1971] 1 All E.R. 378
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judgment in favour of the plaintiff for damages and
assessed the damages to which the plaintiff was enti-
tled in the sum of U.S.$37,000 and ordered the de-
fendants to pay the plaintiff forthwith the sum of
$37,000 and interest at the rate of 9 per cent. per an-
num from that date until payment. Payment was
claimed accordingly, it being certified that at the ap-
propriate rate $37,000 amounted to £25,298.28.

ACTION

By a writ and statement of claim dated 1 August
1984, the plaintiff, Jimmy Wayne Adams com-
menced an action against Cape Industries PIc. and its
wholly owned subsidiary, Capasco Ltd., seeking to
enforce a default judgment which had been awarded
to him in the United States of America. In the state-
ment of claim it was alleged that (1) on 21 April
1978, the plaintiff commenced an action against the
defendants in the United States District Court for the
Eastern District of Texas, Tyler Division, in the State
of Texas in the United States of America; (2) the
court was duly constituted and held in accordance
with the laws of the state and had jurisdiction in that
behalf; (3) on 12 September 1983 the court gave

The writ was one of 205 claims to enforce the de-
fault judgment of the Tyler court in consolidated ac-
tions by plaintiffs with similar claims in respect of
personal injuries alleged to have been caused by as-
bestos dust. The defendants denied that the Tyler
court had, for the purposes of English law, jurisdic-
tion over them.
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The facts are stated in the judgments of Scott J. and
the Court of Appeal.

T. R. A. Morison Q.C and
coner for the plaintiffs.

Charles Fal-

Sir Godfray Le Quesne Q.C, Jonathan Playford
Q.C, Adrian Brunner and George Alliott

for the defendants.

Cur. adv. vult.

17 June 1988. SCOTT J.

read the following judgment. The judgment I am
about to give is nearly but not quite my complete
judgment. After reserving judgment on Tuesday 19
April my judicial duties required me to sit in the
North of England until the end of May. A conse-
quence has been that preparation of my judgment in
this important case has been unavoidably delayed.
Representations have been made to me on behalf of
Cape Industries PIc. to the effect that if the result of
the case remains uncertain beyond this week, serious
financial damage may ensue to the company and to
its shareholders. I need not elaborate on the nature of
the fears but will say that they did not seem to me to
be without substance.

I would think it unacceptable in principle that
litigants or those connected with them should be
brought to suffer financial loss by a *442

judge's delay in preparing a reserved judg-
ment, if that result can be avoided. Since the outcome
of this case is now clear in my mind and it is only the
expression of that outcome that is incomplete, the
result can, I think, be avoided. I have proposed to
both sides that I should deliver now my judgment to
the extent that it is complete - something over three-
quarters is in fact complete - and express, in sum-
mary form, my conclusions on the issues to be cov-
ered by that part of my judgment that is not yet com-
plete.

The defendants have pressed me to take that course.
The plaintiffs have asked that I should hold my hand
until my complete judgment is ready for delivery. I
have decided, however, that I ought to proceed in the
manner I have indicated. I do not think any injustice
will be occasioned thereby to the plaintiffs or anyone

connected with them.

I will make clear the point at which my definitive
judgment ends. What I say thereafter will not form
part of my definitive judgment but will be an indica-
tion in sununary terms of what will be contained in
the final part of my judgment when it is complete. I
will reconvene the court in due course for the deliv-
ery of that final part. The delay will, I trust, be a short
one. The order to be made consequent upon my
judgment will not be drawn up until the final part has
been delivered. So time for appeal will not start run-
ning. I will deal with costs at that stage.

I have before me 205 consolidated actions. In each
action the defendants are Cape Industries PIc.
("Cape") and Capasco Ltd. ("Capasco"). Each of the
plaintiffs is a person or the personal representative of
a person in whose favour a damages award was made
on 12 September 1983 in the United States District
Court for the Eastern District of Texas, Tyler Divi-
sion, in the State of Texas, United States of America.
I shall refer to this federal district court as the "Tyler
court."

The judgment of 12 September 1983 was a
default judgment given by Judge Steger, a federal
district judge, sitting in the Tyler court. The judg-
ment, after setting out a number of findings of fact
and conclusions of law, concluded:

"By virtue of defaulting defendants' acts and omis-
sions of negligence and breaches of warranty, this
court finds that defaulting defendants are liable
jointly and severally to each plaintiff listed in appen-
dix A for the amounts of money indicated for each
plaintiff. It is therefore ordered and adjudged by the
court that plaintiffs recover from defendants, jointly
and severally, $15,654,000 and further that such
judgment shall run with 9 per cent. interest per an-
num from the date hereof until paid ..."

The awards made to the individual plaintiffs
as set out in appendix A to the judgment fell into a
number of bands. 67 plaintiffs were awarded
$37,000, 31 plaintiffs were awarded $60,000, 47
plaintiffs were awarded $85,000 and 61 plaintiffs
were awarded $120,000. There were thus 206 awards
in all. The surviving plaintiffs and the personal repre-
sentatives of all bar one of the plaintiffs who have
died since 12 September 1983 have brought actions
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in this country for payment of the damages and inter-
est ordered to be paid by the judgment of 12 Septem-
ber 1983. The cause of *443 action
asserted and sued on in each action is the judgment of
the Tyler court. These are the consolidated actions
before me.

A judgment of a foreign court can be enforced by
action in this country only if the jurisdiction of the
foreign court to have given the judgment is recog-
nised by the law of this country. The jurisdiction of
the Tyler court over Cape and Capasco is in issue in
these actions. It is well settled also that a foreign
judgment given by a court of competent jurisdiction
will not be enforced in this country if the judgment
can be shown to have been obtained by fraud or if its
enforcement would offend natural justice or public
policy. These defences are relied on by Cape and
Capasco. So the actions and the defences thereto raise
a number of issues both of fact and of law and I must,
in order to enable the issues to be comprehensible,
start by briefly relating the history that has led to
these actions. When I have done so I will endeavour
to describe the issues that arise for decision.

History

Cape until 1979 presided over a group of subsidiary
companies engaged in the mining and marketing of
asbestos. On 29 June 1979 the mining and marketing
companies were sold by Cape to a South African
company, Transvaal Consolidated Exploration Co.
Ltd. It was, however, the mining and marketing of
the asbestos in the period before the 1979 sale that
gave rise to the litigation against Cape that culmi-
nated in the 12 September 1983 default judgment.
The mines from which the asbestos came were situ-
ated in South Africa. The mining companies, the
most important of which for present purposes was
Egnep Pty. Ltd. ("Egnep"), were South African com-
panies. Egnep mined amosite asbestos. The shares in
Egnep and the other mining companies were held by
Cape Asbestos South Africa (Pty.) Ltd. ("Casap"),
also a South African company. Prior to 2 December
1975 the shares in Casap were held by Cape.

One of the important markets for sale of the asbestos
produced by the South African mines was the United
State of America. On 14 October 1953, Cape had
caused to be incorporated in Illinois a company
called North American Asbestos Corporation

("N.A.A.C."). The shares in N.A.A.C. were held by
Cape. The function ofN.A.A.C. which I shall have to
examine in more detail later, was to assist in the mar-
keting of the asbestos in the United States of Amer-
ica. N.A.A.C. acted as a liaison between the United
States purchasers of the asbestos and the seller, either
Egnep or Casap. N.A.A.C. also purchased asbestos
on its own account and sold the asbestos in the U.S.
market. In the later 1950s Capasco, an English com-
pany, was incorporated. Its shares were and still are
held by Cape. Capasco, formerly called Cape Asbes-
tos Fibres Ltd., was responsible for the marketing
world wide of Cape's asbestos and asbestos products.
But the prior existence of N.A.A.C. had the result
that marketing in the United States of America was
left in the main to N.A.A.C.

In 1975 an organisational change took
place. Cape International & Overseas Ltd.
("C.I.O.L.") was incorporated. c.I.O.L. was an Eng-
lish company and its shares were held by Cape. The
shares in Casap and the *444 shares
in N.A.A.C. were transferred to C.I.O.L. But the
manner in which Capasco, N.A.A.C., and Casap and
the mining companies carried on business and man-
aged their affairs was not materially altered by the
insertion of C.I.O.L. between Cape, on the one hand,
and Casap and N.A.A.C. on the other hand. The sale
to Transvaal Consolidated Exploration Co. Ltd. in
1979 took the form ofa sale of the shares in c.I.O.L.
So, to rehearse the corporate structure, Cape was the
parent company; N.A.A.C. was the marketing sub-
sidiary for the United States of America; Capasco
was the marketing subsidiary world wide; Casap was
the subsidiary which owned the mining companies
and Egnep owned the asbestos mines from which
came the amosite asbestos which was sold into the
United States of America.

One of the main customers in the United States for
Egnep's amosite asbestos was Pittsburg Coming Cor-
poration ("P.C.C."). In 1962, P.C.C. purchased from
Union Asbestos and Rubber Corporation ("Unarco")
an asbestos factory at Owentown in Texas. Unarco
had been a customer for Egnep's amosite asbestos.
After its purchase of the Owentown factory in 1962
P.C.c. became a customer. Egnep's amosite asbestos
was purchased by P.C.C. and used in the factory for
10 years from 1962 until 1972 when the factory was
closed.
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Awareness of the potential long-term damage capa-
ble of being caused by asbestos dust to those exposed
to it reached the point in the mid-1970s in the United
States of America at which personal injuries actions
began on a large scale to be instituted. Many of those
who had worked or were working in the Owentown
factory and those who lived in the neighbourhood of
the factory commenced actions in the period 1974 to
1979. An accurate estimate is difficult to make but
from what I have heard in the course of this action it
seems that over that period some 2,000 to 3,000
plaintiffs issued proceedings based upon allegations
of injury caused by exposure to asbestos dust emanat-
ing from the Owentown factory. There were several
defendants to the actions. Unarco and P.C.C., the
successive owners of the factory, were defendants.
The corporate shareholders of P.C.C., namely P.P.G.
Industries Inc. ("P.P.G.") and Coming Glassworks
Inc., were joined as defendants on the basis that each
had taken sufficient part in management decisions
regarding the use of asbestos at the Owentown fac-
tory to subject itself to tortious liability arising from
that use. N.A.A.C., Cape and Egnep became defen-
dants.

Liability was alleged on the ground that they had
been responsible for the supply of the amosite asbes-
tos used in the Owentown factory and, notwithstand-
ing knowledge of its dangers, had failed to warn
against those dangers. In addition, the United States
itself became a defendant in some of the actions and
a third party defendant in others. So did the union to
which most of the Owentown factory workers be-
longed, the Oil Chemical and Atomic Workers Inter-
national Union. Not all these defendants were resi-
dents of Texas. Moreover, the defendants included
the United States of America itself. So the actions
were brought not in a Texas state court but in a fed-
eral court under its diversity of citizenship jurisdic-
tion, which I will later endeavour to explain.*445

The first action was commenced in the Tyler court on
2 January 1974. There were some seven plaintiffs.
The action was framed as a "class" action with the
plaintiffs purporting to sue "on behalf of themselves
and all others similarly situated." This was the
"Yandle" action. On 17 January 1974 a second action
was commenced in the Tyler court, the "Kay" action.
Both actions were assigned to Judge Steger. On 25
February 1974 Cape filed a motion in the Yandle
action to quash service on the ground of lack of juris-

diction. On 26 March 1974 Cape filed a similar mo-
tion in the Kay action. On 10 April 1974 Egnep did
likewise. In 1976 Capasco became a defendant and
filed similar motions.

On 31 July 1974, by which time it must have been
apparent that hundreds of claimants alleging injury
caused by the amosite asbestos used in the Owen-
town factory were queueing up in the wings, a con-
ference took place between Judge Steger and counsel
for the parties in the two actions. It was decided that
the Rules for Complex and Multi-District Litigation
would be followed. I shall have to describe these
more fully later. For the moment, it suffices to say
that they are rules set out in the Manual for Complex
Litigation for use with Federal Practice and Proce-
dure, the authors of which are Professor Charles
Wright and Professor Arthur Miller. The latter gave
evidence before me. The rules, widely used in federal
courts, represent in substance management tech-
niques for the efficient management and conduct of
complex civil litigation.

One of the first procedural questions which
needed to be decided was whether or not the actions
would proceed as "class" actions. A hearing on this
issue took place on 17 December 1974. On 31 De-
cember 1974 Judge Steger ruled that the actions
should not have "class" action status. His judgment
contains a useful summary of the litigation and the
issues therein. In the penultimate paragraph of his
judgment, Judge Steger said:

"The court is of the opinion that the su-
perior method for adjudication of this case is to con-
tinue to allow intervention freely for those who wish
to join and to maintain firm control over this litiga-
tion by utilising the tools set forth in the
Manual for Complex and Multi District Litigation

. It is therefore ordered that the plaintiffs'
motion for class action status be and the same is
hereby in all things denied . . ."

I must explain the reference to "interven-
tion." Under rule 24 of the Federal Rules of
Civil Procedure , a person may, with leave of
the court, intervene in an action and become a party
thereto if the "applicant's claim or defence and the
main action have a question of law or fact in com-
mon." Following Judge Steger's order of 31 Decem-
ber 1974 a large number of claimants intervened in
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the Yandle and Kay actions. On 31 December 1974 a
third action was commenced in the Tyler court, the
"McNeece" action. The United States of America was
the only defendant. The three actions I have men-
tioned (the Yandle action, the Kay action and the
McNeece action) have become known compendi-
ously as Tyler 1. I shall so refer to them. *446

I have already referred to the motions based upon an
alleged lack of jurisdiction. Those motions were not
dealt with until 19 April 1977. In the meantime, Cape
and Capasco took a number of procedural steps in or
in connection with the actions. The effect of these
steps is one of the issues before me.

On 19 August 1977 Judge Steger dismissed the mo-
tions. He gave no written judgment or reasons. The
dismissal was not, however, final. It did not bar Cape
and Capasco from taking the same jurisdiction point
at trial. In substance, the dismissal was, I think, no
more than a decision that the point was not so obvi-
ous as to warrant a summary dismissal of Cape and
Capasco from the action, and that the point should be
left for final decision at trial.

Following the dismissal of the motions, Cape and
Capasco filed answers in the Yandle action and the
Kay action. They pleaded to the merits of the claims
while nonetheless maintaining their jurisdiction ob-
jection. By this time, mid-I977, the process of inter-
vention had swelled the number of claimants for
damages in the Tyler actions to well over 400. The
number was, moreover, still increasing. On 15 July
1977 Judge Steger set 12 September 1977 as the trial
date for the three Tyler actions.

One of the most striking features of the Tyler litiga-
tion, to English eyes at least, is the personal involve-
ment of Judge Steger in the negotiations for a settle-
ment between the claimants and the defendants. It is
a fair inference from the evidence before me that the
judge set 12 September 1977 as the trial date in order
to concentrate the minds of all parties on the need for
a settlement and without any real expectation that an
effective trial would commence on that date.

When, on 12 September 1977, the actions
were called on, the defendants applied for an ad-
journment on the ground that they were not yet ready
for trial. Judge Steger, without ruling on the applica-
tion, sent the parties away to negotiate. It is interest-

ing to recall the evidence of Mr. Richard Bernays,
counsel for N.A.A.C. He said:

"Judge Steger then asked the marshall to show us all -
and we were quite an aggregation - into his confer-
ence room in his chambers, and he was completing
the call of his docket and said he would join us
shortly, which he did. There were a number of us
round a very large conference table and the judge
finally appeared and directed us to stay there and
work until we had settled the cases. He gave us or-
ders that nobody was to leave Tyler, that we could set
our own hours of work, come and go as we pleased
with that one restriction, that nobody was to leave
Tyler without his permission, and he ordered us to
stay and work as long as was required to get these
cases settled - period." The negotiations con-
tinued in Tyler for some three days. The judge played
a broking role, putting pressure on the plaintiffs'
counsel to reduce the demands they were making and
putting pressure on the defendants' counsel to make
offers he regarded as realistic. Sometimes it was the
judge himself who communicated the offers and
counter-offers to the other side. After the initial three
days, counsel were permitted by *447

the judge to leave Tyler in order to confer
with their clients and to obtain fresh instructions.
They returned to Tyler about a week later and a fur-
ther three days of negotiations took place. Final nego-
tiations at which agreement was reached took place
over the period 28 September to 30 September 1977.
The agreed settlement figure was $20m.

One of the difficulties which had apparently stood in
the way of settlement had been the ever increasing
number of plaintiffs. Accordingly on 28 September,
after I think agreement in principle on the $20m. fig-
ure had been reached, Judge Steger announced that
no further intervention in any of the Tyler 1 actions
would be permitted. There were then 462 plaintiffs.
No more would be added. A formal order to that ef-
fect was in due course made on 16 December 1977
and was expressed to be "nunc pro tunc as of 28 Sep-
tember 1977."

The burden of providing the $20m. was shared
among the defendants in agreed proportions. A sum
of $5.2m. was to be contributed by N.A.A.C., Cape
and Egnep; $8.05m. by P.C.C. and its shareholders;
$1m. by Unarco; and $5.75m. by the United States
Government. The $20m. was intended to settle all
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claims of the existing 462 plaintiffs.

Notwithstanding that effective agreement
was reached in the negotiations on 28, 29 and 30 Sep-
tember 1977, the final judgment disposing of the Ty-
ler 1 actions was not given until 5 May 1978. The
judgment provided:

"all parties agreed to waive a jury herein and submit
all matters to the court without the intervention of a
jury, whereupon all parties made it know to the court
that all matters in controversy between them and each
of them had been settled by an agreement made in
open court which agreement has been transcribed,
and the court finds from the evidence that said
agreement is fair, reasonable, just, and to the best
interests of plaintiffs herein, including the minor
plaintiffs, and that said agreement should be in all
things approved, it is therefore, ordered, adjudged
and decreed by the court that the compromise settle-
ment agreement evidenced by the record of proceed-
ings made herein on 28, 29 and 30 September 1977,
and 15 February 1978, be and the same is hereby in
all things approved. It is accordingly ordered, ad-
judged and decreed by the court that the plaintiffs and
intervenor, and each of them, take nothing by reason
of these suits and said causes are hereby dismissed
with prejudice." Judge Steger's oral direction
given on 28 September 1977, confirmed by the writ-
ten order of 16 December 1977, had prevented any
further interventions in the Tyler 1 actions. New ac-
tions had, therefore, been commenced by claimants
who would, no doubt, have otherwise intervened in
the Tyler 1 actions. These new actions are referred to
as the Tyler 2 actions. They, too, were assigned to
Judge Steger. There are eight actions in all. The first
was commenced on 19 April 1978. The last was
commenced on 19 November 1979. Intervention by
other claimants into one or other of the Tyler 2 ac-
tions took place on an even greater scale than had
been the case with the Tyler 1 actions. Cape, Egnep
and N.A.A.C. were defendants in each of the eight
Tyler 2 actions. But Capasco was a defendant in only
three of them, namely those identified *448

by the numbers 78-102, 78-104, and 79-114.
P.C.c., P.P.G., Corning Glass and O.CAW. were
defendants in all actions. The United States Govern-
ment was a defendant in some of the actions and a
third party defendant in others.

On 28 December 1981 an important proce-

dural order was made by Judge Steger.

"There are several issues in these massive tort actions
which should be addressed in order that the court
may exercise more control over the proceedings as
this litigation progresses. First, the defendants have
filed motions in which they contend that the claims of
many of the plaintiffs are premature because no in-
jury has yet been suffered by the party allegedly ex-
posed to asbestos. Second, it appears that a pretrial
statement of damages would improve the court's abil-
ity to take a more active role in managing the pro-
gress of these actions." The operative part of
the order provided:

"It is ordered that each plaintiff asserting a claim for
money/damages in this action shall provide the in-
formation requested by the court on or before 1 Feb-
ruary 1982. The answers shall be based on personal
knowledge and attested to under penalty of perjury.
Every person providing the information requested has
an obligation to exercise good faith in disclosing all
material facts that are relied on in asserting the re-
spective claims. Non-responsive or evasive answers
will not be permitted. Counsel shall assist in prepar-
ing the responses when appropriate. This case has
been pending for several years and there has been
ample time for counsel to evaluate the claims of their
clients.

"For the present time, a plaintiff whose deposition
has previously been taken in this action, need not
provide the requested information. However, the
court urges counsel for the plaintiffs to carefully ex-
amine and analyze the claims asserted by every indi-
vidual they purport to represent to determine whether
the claims asserted are premature or frivolous. If so,
counsel should take whatever action necessary to
protect the rights of their clients.

"In the event a plaintiff determines that
the claim he or she is asserting has been filed prema-
turely, he or she may file a motion to voluntarily
dismiss under rule 41(a)(2) of the Federal
Rules of Civil Procedure . Unless good
cause to the contrary is demonstrated, the court will
grant said motions and dismiss the claims without
prejudice.

"In the event a plaintiff fails to provide
the requested information within the time allowed,
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his or her claim will be subject to dismissal without
prejudice in accordance with the provisions contained
in rule 37(b)(2) and rule 41(b) of the Fed-
eral Rules of Civil Procedure

Under headings "Preliminary
information," "Has the cause of action accrued," and
"Pre-trial statement of damages" the information to
be supplied was specified.

As a result of the order of 28 December
1981 and the response, or lack of response, thereto by
the respective plaintiffs, a large number *449

thereof had their claims summarily dis-
missed "without prejudice." The number of plaintiffs
left in the Tyler 2 actions was 206 or thereabouts. It
may be assumed that each of the 206 had responded
to the order of 28 December 1981 by alleging some
physical condition that was at least capable of having
been caused by exposure to asbestos dust and was
capable of constituting an injury.

Cape, Capasco and Egnep took no part in any of the
Tyler 2 actions. This was a deliberate tactical deci-
sion. It appears from the evidence I have seen and
heard that the senior officers of Cape regarded the
Tyler 1 actions, initially at least, as of little more than
nuisance value. They could not understand how tor-
tious liability to the Owentown workers could be
visited upon the Cape companies simply on the
ground that Cape subsidiary companies had mined
the asbestos and sold it into the United States of
America. It may be that they underestimated the
breadth of the net of tortious product liability as ap-
plied in the United States of America. They also, it
seems, expected to succeed on their jurisdiction ob-
jection, either at the interlocutory stage or, later, at
trial. But the Tyler 1 settlement negotiations and the
pressure for a settlement exerted by Judge Steger
shattered any previous complacency. If the other de-
fendants had stood firm, Cape would, I think, have
preferred to go to trial and to have endeavoured to
win on the jurisdiction point. But if all the other de-
fendants were to settle, Cape would be left as the
only defendant in potentially big and expensive jury
trials. So they agreed to participate in the Tyler 1
settlement at a group cost of $5.2m.

After the settlement had been concluded the future
did not look attractive to Cape. It was known, or at
least feared, that there were hundreds more claimants
waiting to step forward and press claims. The $5.2m.

contribution to the $20m. settlement had been borne
as to $4.1m. by N.A.A.C.'s insurers. But the insur-
ance cover was, apparently, virtually exhausted. Cape
had no assets in the United States of America save
for the shares in N.A.A.C. held by C.I.O.L. The
N.A.A.C. shares were, by reason of the number of
outstanding asbestos related claims, assets of no
value. So the decision was taken by the senior man-
agement of Cape that Cape, Capasco and Egnep
would take no step at all in any of the Tyler 2 actions.
They were prepared to allow default judgments to be
obtained. There were no United States assets against
which any judgments could be enforced and they
were prepared to defend actions brought in England
to enforce any judgments on the ground that under
English law, the United States courts had no jurisdic-
tion over Cape, Capasco or Egnep. The decision to
take no step in the Tyler 2 actions was necessary in
order to avoid anything being done that might be
represented as a submission to the jurisdiction of the
Tyler court. In addition it was decided to put
N.A.A.C. into liquidation.

These decisions were taken at a meeting of
the board of Cape Industries held on 1 November
1977. The minutes of the meeting record:

"The managing director stated that, hav-
ing regard to the opinion of Mr. J. Fox-Andrews
Q.C., it was proposed in respect of any future United
States claims not to contest the proceedings in the
American courts and to accept the risk of a default
judgment being given *450

against the company in the United States
of America, it being considered most unlikely that
such a judgment would be enforced by an English
court. . . . Reference was made to a proposed re-
organisation of the group's asbestos selling arrange-
ments, particularly in the United States of America,
which in future would be more closely controlled
from South Africa. As part of this re-organisation it is
proposed that North American Asbestos Corporation
should be wound up." The minutes
do not so state but there can really be no doubt but
that the decision to wind up N.A.A.C. was taken in
order to try and avoid the danger of an argument that
under English law Cape's interest in N.A.A.C.'s
United States business sufficed to give the Tyler
court jurisdiction over Cape.

It was not, however, desired that the United States of
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America, as a market for Cape's asbestos, should be
abandoned. The liquidation of N.AAC. was accom-
panied by the devising and implementation of alter-
native marketing arrangements. First, a Liechtenstein
corporation, Associated Mineral Corporation
("AM. C.''), was formed, the bearer shares in which
were held by Dr. Ritter, a Liechtenstein lawyer, as
fiduciary for C.I.O.L. All sales of Cape's asbestos
into the United States of America were to be sales by
AM. C. The second step involved the creation of a
new United States marketing entity. The president of
N.AAC. for the past four years or so had been a Mr.
Morgan. On 12December 1977 a new Illinois corpo-
ration, Continental Productions Corporation
("C.P.C.") was formed. The shares in c.P.C. were
held by Mr. Morgan. Under an agreement dated 5
June 1978 made between C.P.c. and AM.C. it was
agreed that c.P.C. would act as agent for AM.C. in
the U.S.A for the purpose of the sale of asbestos.
C.P.c. was to be remunerated on a commission basis
but had no authority to contract on behalf of its prin-
cipal, AM.C., or any other Cape company. It was to
act as a link between AM.C. and the United States
purchasers in connection with shipping arrangements,
insurance and the like.

As from 31 January 1978, N.AA C. ceased to act on
behalf of any of the Cape companies or to carry on
any business on its own account save for the purpose
ofliquidating its assets. N.AAC. executed articles of
dissolution on 18 May 1978. The relationship be-
tween N.A.A.C., C.P.C., AM.C. and the Cape com-
panies is a matter on which a good deal turns and to
which I shall have to return in more detail. My inten-
tion for the moment is simply to give an outline of
events. Through the medium of AM. C. and with the
assistance of C.P.c., Egnep's amosite asbestos con-
tinued to be sold into the U.S. until the sale in 1979
to Transvaal Consolidated Exploration Co. Ltd. What
happened thereafter I do not know.

I must return to the Tyler 2 actions. Be-
tween 1981 and 1982, it will be recalled, the number
of plaintiffs had been thinned down to about 206. On
3 November 1982 Judge Steger fixed 2 February
1983 as the trial date. Shortly before the hearing date,
settlement negotiations took place. On 24 January
1983 there was a meeting between defence counsel.
The purpose was to discuss the forthcoming trial. The
possibility *451 of settlement of the
Tyler 2 actions was also discussed. No one on behalf

of Cape, Capasco or Egnep was present. They were
taking no part in the proceedings. No one for Unarco
was present. Unarco had entered into bankruptcy
proceedings and, as I understand it, the actions
against it had consequently been stayed. But the other
defendants, including N.AAC. were represented.
When discussion of a possible settlement began,
counsel for the United States made clear that the
United States would not agree to make any payment
by way of settlement. A policy decision had appar-
ently been taken by the Justice Department that the
industry and not the taxpayer should bear the cost of
compensating claimants for asbestos related dis-
ease.

On the following day another conference took place.
On this occasion the plaintiffs' counsel, too, were
present. So was the judge, who seems to have played
a part comparable to that which he played in the 1978
settlement of the Tyler 1 actions. It is important to
record that the plaintiffs represented at this confer-
ence did not include those plaintiffs, for convenience
called litheUnarco plaintiffs, II who had worked at the
Owentown factory during its ownership by Unarco
pre-1962 but not during its ownership by P.C.C. post-
1962. The Unarco plaintiffs obviously had no claim
against P.C.C. or its shareholders. So they were not
represented in the settlement negotiations that took
place on 25 January 1983 and thereafter. The plain-
tiffs represented at these negotiations numbered 133.

Offers were made on behalf of the plaintiffs. Offers
were made by the defendants. It is a feature of the
negotiations that the plaintiffs' demands were pre-
sented in the form of an average figure per plaintiff.
Initially, a sum of $40,000 per plaintiff was sought.
This, given 133 plaintiffs, would have led to a settle-
ment figure of $5.32m. The defendants offered a total
sum of only $619,000. So there was a wide gap be-
tween the two sides. In the course of the day, the
plaintiffs' figure came down and the defendants' fig-
ure went up. Judge Steger was closely involved in the
negotiations, discussing quantum sometimes with
plaintiffs' counsel, sometimes with all counsel to-
gether. He made plain that he thought the plaintiffs
were asking for too much and that the defendants
were not offering enough. He was instrumental in
bringing the plaintiffs down to an average of $10,000
per plaintiff, a total of $1.33m.

This figure was within reach of a figure that
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defendants' counsel would have been prepared to
accept. But they lacked authority from their clients to
go that high. So the negotiations were adjourned to 2
February 1983. The lead counsel for the plaintiffs in
these negotiations was Mr. Blake Bailey. He occu-
pied this position not because he represented more
plaintiffs than anyone else, but simply because he had
been appointed by Judge Steger to be liaison counsel
on behalf of the plaintiffs. In the course of the discus-
sions on 25 January Mr. Bailey raised the question of
the possible liability of the United States Govern-
ment. The United States had indicated an unwilling-
ness to agree to make any payment to the plaintiffs.
But Mr. Bailey, apparently after discussions with
Judge Steger, thought there was a good chance that a
judgment against the United States Government
could be obtained, at *452 least on
the third party claims, if not on the plaintiffs' direct
claims. Mr. Bailey conceived the idea that the terms
of settlement might keep alive, for the benefit of the
plaintiffs, the third party claims of the settling defen-
dants against the United States Government.

On 2 February 1983 the parties met once more.
Agreement was reached on a settlement at an average
of $10,000 per plaintiff, a total of $1.33m. This figure
was that which on 25 January Judge Steger had told
Mr. Bailey that the plaintiffs should accept and had
told the defendants that they should offer. As be-
tween the settling defendants, the $1.33m. was to be
provided as to $900,000 by P.C.C. and P.P.G.,
$130,000 by Coming Glass, $50,000 by O.CAW.
and $250,000 by NAA.C. On payment of these
sums the settling defendants were to be released from
all claims by the 133plaintiffs.

In addition, however, Mr. Bailey put to the defen-
dants' counsel, and obtained their agreement to, a
device intended to give the plaintiffs the chance of
additional recovery against the United States Gov-
ernment. The device was this: the settlement figure
would be expressed in the intended settlement
agreement not as $1.33m. but instead as $6.65m., an
average of $50,000 per plaintiff. The defendants
would be obliged to pay only $1.33m. The balance of
$5.32m. ($40,000 per plaintiff) would be payable
only if and to the extent that the defendants' third
party claims against the United States succeeded. The
prosecution of those claims in the names of the de-
fendants was to be the responsibility of the plaintiffs'
counsel, no costs in respect thereof falling on any of

the defendants. The $6.65m. was a figure proposed
by Mr. Bailey. It was not a figure which mattered at
all to the defendants since their obligation to pay was
limited to the $1.33m. They did not bargain about the
amount. They simply agreed to Mr. Bailey's proposal
which would cost them nothing. Mr. Bailey told me
that the figure was based upon what he thought might
be awarded against the United States at the suit of the
settling defendants. How it could have been supposed
that the liability of the United States under the third
party claims could exceed the $1.33m. that the set-
tling defendants, the third party claimants, had agreed
to pay the plaintiffs, defeats me. But there it is. I shall
have to return to the implications of this device later.

Terms having been reached between plaintiffs and
settling defendants, the agreement was announced to
Judge Steger in open court on the same day, 2 Febru-
ary 1983. There is a transcript of what was said.
Judge Steger approved the settlement. He certainly
knew of the true settlement figure of $1.33m. Indeed,
the $10,000 average had been suggested and recom-
mended by him. Whether he had any knowledge of
the $6.65m. figure is an important matter to which I
must return.

On 8 April 1983 Judge Steger fixed 20 June
1983 as the trial date for the outstanding Tyler 2
claims against the United States. In addition to the
third party claims, a few of the plaintiffs had direct
claims against the United States. The lead counsel for
the United States in the Tyler 2 actions was Peter
Nowinski. He and Mr. Bailey met and discussed the
possibility of settlement. Mr. Nowinski again made
clear that the United States Government thought that
the industry, not the taxpayers, should bear the bur-
den of compensation for asbestos related injury. Mr.
Bailey *453 then suggested an
agreement under which, in settlement of the claims
against the United States, the United States would
agree to bear the costs of enforcement of default
judgments against, Cape, Capasco and Egnep.
Agreement on these lines was reached. A compro-
mise agreement dated 15 June 1983 was signed.
Paragraphs 3 and 4 thereof provided:

"Plaintiffs or third-party plaintiffs, or both, will
promptly make due application to the Texas court for
judgment against the Cape companies, or any of
them, for damages suffered as a result of exposure to
asbestos at or from the Texas plant. Such application
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shall not be presented to the Texas court without the
prior approval of the United States of America, both
as to form and content, which approval shall not be
unreasonably withheld.

"Upon satisfaction of the promises made in clauses
1, 2 and 3 above and upon entry of judgment or
judgments against the Cape companies, or any of
them, the United States agrees diligently to cause to
be taken or assist in taking of such appropriate action
as may be reasonably required to enforce or attempt
to enforce such judgment or judgments in the United
Kingdom of Great Britain or the Union of South Af-
rica, or in such other countries as may be appropriate
against the judgment debtors, their predecessors, suc-
cessors, assigns or other appropriate entities."
The stage was therefore set for applications for de-
fault judgments against Cape, Capasco and Egnep,
none of which had taken any part in the Tyler 2 ac-
tions and each of which therefore was in default in
filing an answer to the plaintiffs' pleadings. The pur-
pose of obtaining these default judgments was that
they should be enforced in England. It is not surpris-
ing, therefore, that the application should have been
preceded by consultations between Mr. Bailey, Mr.
Nowinski and Messrs. Oppenheimers, solicitors for
the plaintiffs. The advice given by Oppenheimers is
protected by privilege, but it is not hard to infer that it
dealt with the English law on enforcement of foreign
judgments.

The application for the default judgment and
the judgment itself were drafted by Mr. Bailey. Vari-
ous preliminary drafts are in evidence and there is
some difficulty in following the development of the
original draft to the final version. Mr. Bailey testified
to consultations both with Mr. Nowinski and with
Judge Steger on the matter. Cape and Capasco were
informed by notice that the application for the default
judgment would be heard on 12 September 1983.
This notice was not strictly required under the rele-
vant Federal Rules of Procedure but, I
expect, was given ex abundanti cautela on the advice
of the plaintiffs' English lawyers.

A hearing of the application, or at least some
judicial adjudication thereon, was necessary in order
that the unliquidated damages claims of the respec-
tive plaintiffs should be quantified. The documents in
support of the application were lodged with Judge
Steger on 12 September 1983 and sought for each

plaintiff one or other of four levels of damages,
$150,000, $115,000, $85,000 and $60,000. The sum
allocated to each plaintiff was designed to produce an
average of $120,000 per plaintiff. On 12 September
1983 Judge Steger was sitting not in Tyler but
in *454 Marshall, Texas. The docu-
ments handed in on 12 September 1983 included
medical records relating to each of the 206 plaintiffs.
In relation to a few of the plaintiffs there were doc-
tors' reports. With the records and reports relating to
each plaintiff was a summary. Each sununary gave
the name and age of the plaintiff, a short statement of
the plaintiffs exposure to asbestos dust, the name of
the person or organisation by whom the plaintiff had
been medically examined and a short statement of the
result of the examination. The summaries had been
prepared by the plaintiffs' respective attorneys.

The default judgment itself was signed by Judge
Steger and dated 12 September 1983. It was pre-
sumably signed on that day. It was certainly signed
earlier than 14 September 1983 since on that date the
judgment was formally recorded on the court docket
sheets relating to the Tyler 2 actions. At some point,
perhaps in the afternoon of 12 September, Mr. Bailey
was informed on the telephone by Judge Steger's law
clerk that the judge was not prepared to give judg-
ment for an average of $120,000 per plaintiff but was
prepared to give judgment for an average of $75,000
per plaintiff. It was left to Mr. Bailey and Mr. Charles
Clark, counsel for some 181 of the plaintiffs, to re-
work the details in the appendix to the judgment so as
to produce an average award of $75,000. They did so
by reducing the four levels of damages to $115,000,
$85,000, $60,000 and $37,000. Thus the directed
average of $75,000 was produced. The re-worked
appendix was handed in at the Tyler courthouse and
was annexed to the signed judgment. All this must
have taken place earlier than 14 September and be-
fore Judge Steger signed the judgment. No hearing as
such had taken place. No witness had given evidence,
orally or by affidavit. The extent to which Judge
Steger looked at, or could have looked at, the medical
records and reports is in doubt. I will return to this
later. The propriety of the judge dealing with the as-
sessment of damages without any evidence, in the
strict sense, is also in issue. It is not necessary for me
at this stage to do more than outline the manner in
which the default judgment came to be produced.

The actions before me were commenced by specially
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endorsed writs most of which were issued on 1 Au-
gust 1984. Each statement of claim pleaded the Tyler
2 action in which the plaintiff had been a party, as-
serted that the Tyler court had had jurisdiction to deal
with the action, pleaded the default judgment of 12
September 1983, and claimed the amount allocated
by that judgment to the plaintiff with interest thereon.

The issues

The plaintiffs cannot enforce the default
judgment by action in this country unless, by the
standards of English law, the Tyler court was entitled
to take jurisdiction over Cape and Capasco. The
plaintiffs rely on three alternative grounds. First, the
plaintiffs contend that Cape and Capasco voluntarily
appeared in the proceedings in the Tyler court. This
contention requires some explanation since it is
common ground that Cape and Capasco took no part
at all in the Tyler 2 actions. The plaintiffs rely, how-
ever, on the steps taken by Cape and Capasco in the
Tyler 1 actions and on the relationship between the
Tyler 1 actions and the Tyler 2 actions. The first step
in the argument is that Cape and *455

Capasco voluntarily appeared in the Tyler 1
actions. Cape and Capasco deny this. They contend
that each step they took in the actions was taken sub-
ject to the protest to the jurisdiction they had made at
the outset and that, notwithstanding the interlocutory
dismissal of their motions, jurisdiction remained a
live issue for the trial. In the circumstances they con-
tend that nothing was done in the Tyler 1 actions that
could constitute a voluntary appearance or submis-
sion to the jurisdiction. The plaintiffs' second step in
the argument is their assertion that the Tyler 1 actions
and Tyler 2 actions represent "one litigation unit" so
that a voluntary appearance or submission to the ju-
risdiction in any of the actions was sufficient to give
the Tyler court jurisdiction over Cape and Capasco in
all the actions. This somewhat startling proposition is
based upon the alleged effect of bringing Owentown
asbestos related litigation under the umbrella of the
Rules for Complex and Multi District Litiga-
tion.

Second, the plaintiffs contend that even if they are
wrong on their first point, nonetheless Cape and Ca-
pasco must be taken to have agreed to submit to the
jurisdiction of the Tyler court in the Tyler 2 actions.
The plaintiffs rely on the inferences which it is con-
tended must be drawn from the various steps taken by

Cape and Capasco in the Tyler 1 actions. Cape and
Capasco deny that those steps can be represented as
their agreement to submit to the jurisdiction in other
actions.

Third, the plaintiffs contend that the Tyler court was
entitled to take jurisdiction over Cape and Capasco
by reason of their presence in Illinois either in Janu-
ary 1974, when the Tyler 1 actions commenced or in
April 1978 to November 1979, the period over which
the Tyler 2 actions were commenced. This contention
raises issues both of law and fact. For the fact of
presence, the plaintiffs rely on N.A.A.C.'s Illinois
presence up to its dissolution in 1978 and on c.P.C.'s
Illinois presence from 31 January 1978 up to the sale
to Transvaal Consolidated in June 1979. It is con-
tended that the relationship between each of these
companies and Cape and Capasco justifies treating
their presence in Illinois as, for jurisdiction purposes,
the presence of Cape and Capasco. This contention is
in issue. It is also in issue whether, under English
law, presence in Illinois is sufficient to give jurisdic-
tion to a federal district court sitting in Texas on a
tort claim governed by the law of Texas. The last of
the Tyler 2 actions was commenced in November
1979, some months after the sale to Transvaal Con-
solidated. But, if the plaintiffs' presence in Illinois is
sound so far as the earlier Tyler 2 actions are con-
cerned, the plaintiffs rely on the "one litigation unit"
argument for the purpose of bringing the last action
under the same umbrella.

Finally, the plaintiffs have a comity or re-
ciprocity ground. It is pleaded in the further and bet-
ter particulars of the statement of claim that, if the
situation had been in reverse, the English courts
would have assumed jurisdiction and that the English
courts should therefore recognise the jurisdiction of
the Tyler court. Mr. Morison, however, in opening
the plaintiffs' case gave me the welcome news that he
would not be relying before me on this fourth ground.
There is apparently clear authority, binding at least
on courts of first instance, that comity or *456

reciprocity is an inadequate ground for en-
forcement in England of the judgment of a foreign
court.

Cape and Capasco deny that the Tyler court had, for
the purposes of English law, jurisdiction over them
on any of the three grounds relied on by the plaintiffs.
Cape and Capasco have, however, additional de-
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fences. They allege that the default judgment is im-
peachable and unenforceable, first upon the ground
that it was obtained by the fraud of Mr. Bailey, sec-
ond that it was obtained in circumstances opposed to
natural justice; and, finally, that to enforce it would
be contrary to public policy. Broadly the same par-
ticulars are relied on in support of each of the three
grounds. It is alleged that the default judgment, as
drafted by Mr. Bailey and signed by Judge Steger,
contained to the knowledge of Mr. Bailey a number
of mis-statements of fact. It is alleged that, to Mr.
Bailey's knowledge, the procedure employed for
quantification of the plaintiffs' damages did not rep-
resent a judicial determination or assessment thereof.
It is alleged that Mr. Bailey induced the judge to
award more than he would otherwise have awarded
by misrepresenting that the February 1983 settlement
between the 133 plaintiffs and the settling defendants
had been agreed at an average figure of $50,000 per
plaintiff, rather than the true figure of $10,000 per
plaintiff. It is alleged that the damages awarded by
the default judgment were to Mr. Bailey's knowledge,
arbitrary, exorbitant and manifestly unjust. There are
additional allegations, but I have mentioned the prin-
cipal ones. These allegations are all denied and have
been bitterly contested. Apart from the issues of fact
raised by these allegations they raise also issues of
law as to the criteria that must be satisfied if an oth-
erwise enforceable foreign judgment is to be rejected
on grounds of fraud, natural justice or public policy.

In summary, therefore, there are the following issues
with which I must deal. (1) Did Cape and Capasco
voluntarily appear or submit to the jurisdiction in the
Tyler 1 actions? (2) If so, did they thereby submit to
the jurisdiction in the Tyler 2 actions? (3) Alterna-
tively, did they thereby agree to submit to the juris-
diction in the Tyler 2 actions? (4) Did the presence of
N.A.A.C. in Illinois represent the presence of Cape
and Capasco in Illinois for jurisdiction purposes? (5)
Did the presence of C.P.C. in Illinois represent the
presence of Cape and Capasco in Illinois for jurisdic-
tion purposes? (6) Did the presence in Illinois of
Cape and Capasco entitle the Tyler court to take ju-
risdiction over Cape and Capasco in the Tyler 2 ac-
tions? (7) Is the default judgment impeachable on any
of the fraud, natural justice and public policy grounds
pleaded by Cape and Capasco?

I will take these issues in tum, but it is worth first
emphasising that each falls to be decided in accor-

dance with English law. Questions as to whether cer-
tain acts represent a submission to the jurisdiction of
the Tyler court must be decided by reference to Eng-
lish law. It may be that English law will answer cer-
tain questions by applying the law of Texas or United
States federal law, as the case may be, but that will be
because English law requires that approach. My task
is to try and identify the rule of English law that ap-
plies to each question and then to apply that
rule.*4S7

I can conveniently start by identifying the
basis on which English courts will enforce the in per-
sonam judgments of foreign courts. In Russell
v. Smyth (1842) 9 M. & W. 810 , 818, Lord
Abinger CB. said: "Foreign judgments are enforced
in these courts because the parties liable are bound in
duty to satisfy them." Parke B. expressed the same
principle, at p. 819: "Where the court of a foreign
country imposes a duty to pay a sum certain, there
arises an obligation to pay, which may be enforced in
this country." In Godard v. Gray (1870) L.R.
6 Q.B. 139 148-149, Blackburn J.
said:

"But in England and in those states
which are governed by the common law, such judg-
ments are enforced, not by virtue of any treaty, nor
by virtue of any statute, but upon a principle very
well stated by Parke B. in Williams v.
Jones (1845) 13 M. & W. 628 , 633:
'Where a court of competent jurisdiction has adjudi-
cated a certain sum to be due from one person to an-
other, a legal obligation arises to pay that sum, on
which an action of debt to enforce the judgment may
be maintained. It is in this way that the judgments of
foreign and colonial courts are supported and en-
forced.' And taking this as the principle, it seems to
follow that anything which negatives the existence of
that legal obligation, or excuses the defendant from
the performance of it, must form a good defence to
the action. It must be open, therefore, to the defen-
dant to show that the court which pronounced the
judgment had no jurisdiction to pronounce it, either
because they exceeded the jurisdiction given to them
by the foreign law, or because he, the defendant, was
not subject to that jurisdiction; and so far the foreign
judgment must be examinable. Probably the defen-
dant may show that the judgment was obtained by the
fraud of the plaintiff, for that would show that the
defendant was excused from the performance of an
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obligation thus obtained.
In Schibsby v. Westen-

holz (1870) L.R. 6 Q.B. 155 judgment was
delivered on the same day as the judgment in
Godard v. Gray, L.R. 6 Q.B. 139 . The same
judge, Blackburn J., repeated the principle stated
in Godard v. Gray , and added, at p.
159, that "anything which negatives that duty, or
forms a legal excuse for not performing it, is a de-
fence to the action."

The "obligation to pay" to which Blackburn
J. referred in Godard v. Gray may,
under English law, arise in two ways. First, it is ac-
cepted that a foreign court is entitled to take jurisdic-
tion on a territorial basis. "All jurisdiction is properly
territorial" said the Earl of Selbourne L.C. in
Sirdar Gurdyal Singh v. Rajah of Faridkote [1894]
AC. 670 , 683. He expanded the proposition
thus:

"Territorial jurisdiction attaches (with
special exceptions) upon all persons either perma-
nently or temporarily resident within the territory
while they are within it; but it does not follow them
after they have withdrawn from it, and when they are
living in another independent country. It exists al-
ways as to land within the territory, and it may be
exercised over moveables within the territory; and, in
questions of status or succession governed by domi-
cil, it may exist *458 as to
persons domiciled, or who when living were domi-
ciled, within the territory. As between different prov-
inces under one sovereignty (e.g. under the Roman
Empire) the legislation of the sovereign may distrib-
ute and regulate jurisdiction; but no territoriallegisla-
tion can give jurisdiction which any foreign court
ought to recognise against foreigners, who owe no
allegiance or obedience to the power which so legis-
lates." It is the territorial basis of
jurisdiction that the plaintiffs invoke in asserting that
Cape, through N.AAC. or c.P.c., was present in
Illinois.

The alternative basis of jurisdiction, where in per-
sonam money judgments are concerned, is that of
consent. Prima facie, a foreign court does not, in the
eyes of English law, have jurisdiction over an absent
foreigner. But if the foreigner consents to the court
exercising jurisdiction over him, the position is dif-
ferent. The element of consent is clearly present if the

foreigner, as plaintiff, commences proceedings in the
foreign court. It is also present if the foreigner, as
defendant, makes a voluntary appearance without
protest in the foreign court. In either case there is a
submission by the foreigner to the jurisdiction of the
foreign court that, in the eyes of English law, may
give rise to an "obligation to pay." Further, whether
or not a defendant takes any part in an action in a
foreign court, he may have contractually bound him-
self to accept the jurisdiction of the foreign court.
Accordingly, the jurisdiction of a foreign court over a
defendant may be established, on a consensual basis,
either by the defendant's participation in the proceed-
ings or by the defendant's agreement to submit to the
jurisdiction. This consensual basis is relied on by the
plaintiffs both in its voluntary submission argument
and in its contention that there was an agreement by
Cape and Capasco to submit.

It is important, to my mind, to keep clear and distinct
the two alternative bases upon which the jurisdiction
of a foreign court over a defendant may be estab-
lished. Jurisdiction on the ground of presence in the
foreign country is based on territoriality. Consent on
the part of the defendant is not necessary and is ir-
relevant. On the other hand, jurisdiction on the
ground of voluntary submission or of an agreement to
submit is based upon consent. An actual consent is, in
principle, necessary. The over-riding consideration,
however, relevant to each of the issues with which I
must deal is whether the default judgment in the Ty-
ler 2 actions created an "obligation to pay" which,
under English law, the defendants are bound to dis-
charge.

Issue 1

The principle that a foreign court has juris-
diction to give an in personam judgment if the judg-
ment debtor, the defendant in the foreign court, sub-
mitted to the jurisdiction of the foreign court, is well
settled in English law. Application of this principle
presents no difficulty if the defendant took no part at
all in the proceedings, nor if the defendant simply
appeared therein and fought the case on its merits.
Difficulty arises where the defendant has objected to
the jurisdiction of the foreign *459

court and, while maintaining that objection,
has taken part in the proceedings. The difficulty has,
in part, been remedied by Parliament. Section
33(1) of the Civil Jurisdiction and Judgments Act
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1982 provides:

"For the purposes of determining whether a judgment
given by a court of an overseas country should be
recognised or enforced in England and Wales or
Northern Ireland, the person against whom the judg-
ment was given shall not be regarded as having sub-
mitted to the jurisdiction of the court by reason only
of the fact that he appeared (conditionally or other-
wise) in the proceedings for all or anyone or more of
the following purposes, namely (a) to contest the
jurisdiction of the court; (b) to ask the court to dis-
miss or stay the proceedings on the ground that the
dispute in question should be submitted to arbitration
or to the determination of the courts of another coun-
try; (c) to protect, or obtain the release of, property
seized or threatened with seizure in the proceed-
ings." Problems, obviously, still remain, par-
ticularly in cases where the steps taken by the defen-
dant in the foreign proceedings were taken not only
for the purpose of contesting the jurisdiction but also
for the purpose of preparing for a trial on the merits.
Some authority suggests that in such cases the defen-
dant will be regarded as having submitted to the ju-
risdiction of the foreign court: see e.g. Bois-
siere & Co. v. Brockner & Co. (1889) 6 T.L.R.
85 . But in Williams & Glyn's Bank
PIc. v. Astro Dinamico Compania Naviera S.A.
[1984] I w.L.R. 438 the House of Lords
approved a dictum of Cave J. in Rein v. Stein
(1892) 66 L.T. 469 ,471 that

"in order to establish a waiver, you must show that
the party alleged to have waived his objection has
taken some step which is only necessary or only use-
ful if the objection has been actually waived, or if the
objection has never been entertained at all." It
is time I identified the various steps taken by Cape
and Capasco in the Tyler 1 actions which bear upon
this issue.

(i) The first step taken by each was to file a
motion challenging the jurisdiction of the Tyler court.
Cape did so on 25 February 1974 in the Yandle ac-
tion and on 28 March 1974 in the Kay action. I am
not clear on what date Capasco filed its motion in the
Yandle action. The operative part of each motion
declared that the applicant was

"specially appearing ... for the sole and only purpose
of making this motion to assert lack of jurisdiction of

this Honorable Court over its person and for said
purpose only moves this Honorable Court to set aside
and quash the supposed service of summons upon
this defendant . . ."

(ii) On 31 July 1974 Judge Steger called the confer-
ence of counsel at which it was agreed that the Rules
for Complex and Multi-District Litigation would be
followed. Mr. Richard Bernays, who acted as counsel
for Cape and Capasco until 14 September 1977, at-
tended the conference.

(iii) On 26 September 1974 another confer-
ence of counsel took place. It was agreed that there
would be limited discovery for the *460

purpose of dealing with the question whether
the Yandle and Kay actions should proceed as "class"
actions. Cape and Capasco were represented at this
conference.

(iv) On 7 November 1974 Cape answered written
interrogatories which had been filed by the plaintiffs.

(v) On 29 November 1974 Cape filed a brief on the
"class" action question. The brief was expressed to be
subject to Cape's objection to the jurisdiction. In the
brief Cape opposed "class" action status for the
Yandle and Kay actions.

(vi) On 17December 1974 the hearing on the "class"
action issue took place. Cape was represented at the
hearing. On 31 December 1974 Judge Steger denied
"class" action status for the two actions.

(vii) On 4 June 1975 the deposition of Mr. Godfrey
Higham was taken in London. This was part of the
pre-trial discovery normal under the procedure of
American courts. Mr. Higham gave the deposition as
a witness on behalf of Cape. Mr. Bernays, Cape's
counsel, took part in the taking of the deposition.
Subsequently, depositions were taken from other
Cape witnesses and from a Mr. Buckley on behalf of
P.C.c. with counsel for Cape in attendance.

(viii) On 19 April 1977 Cape's and Capasco's mo-
tions on the jurisdiction question were dismissed by
Judge Steger. The jurisdiction objection remained
alive, however, as an objection to be taken, finally, at
trial. I have already commented that Judge Steger did
not purport to deal definitively with the jurisdiction
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point. He cut short Mr. Bernay's submissions on be-
half of Cape and gave no reasons for his decision. An
appeal by Cape was theoretically possible, but only
theoretically. First, Judge Steger would have had to
be persuaded to certify the point as suitable for an
immediate interlocutory appeal. Second, the United
States Court of Appeals for the Fifth Circuit would
have had to be persuaded to give leave for the appeal
to proceed. I was satisfied by the evidence I heard
from Mr. Bernays and Mr. Brin, both of whom were
Texan attorneys with wide experience in the federal
courts, that the prospects of getting an appeal heard
would have been practically nil. Both Judge Steger
and the United States Court of Appeals would have
left the jurisdiction point to be taken at trial and, if
necessary, to be appealed thereafter.

(ix) On 6 May 1977 Cape and Capasco sought and
obtained an extension of time to answer interrogato-
ries. They answered the interrogatories on 17 June
1977.

(x) On 23 May 1977 Cape and Capasco filed an-
swers in the two actions. The answers commenced
with this paragraph "These defendants and each of
them still insist that this Honorable Court does not
have jurisdiction over the person of said defendants."
The answers proceeded to plead to the merits of the
case. In addition, and in the same document, Cape
and Capasco made cross-claims against the other
defendants claiming an indenmity against or contri-
bution towards any sum they might be adjudged li-
able to pay the plaintiffs. The pleading ended with a
demand for a jury trial.

(xi) On the same day, 23 May 1977, Cape and Ca-
pasco filed written material opposing the plaintiffs'
motion to be permitted to use depositions taken in
previous asbestos cases.*461

(xii) The date of trial was fixed for 12 September
1977. Cape and Capasco were represented in court on
that day by Mr. Bernays; he also represented
N.A.A.C. Mr. Bernays joined in the application for
an adjournment. Thereafter Mr. Bernays represented
only NAA.C. and Mr. Millwid participated on Cape
and Capasco's behalf in the settlement negotiations
which took place. The negotiations took place not
simply in the face of the judge but at the insistence of
the judge.

(xiii) Settlement terms were agreed. Cape and Ca-
pasco were represented before Judge Steger on 5
May 1978 when the consent was made. The order
dismissed with prejudice both the plaintiffs' actions
and the defendants' cross-claims.

These were the steps taken in the Tyler 1 actions by
Cape and Capasco. Did they, taken cumulatively,
represent a submission by Cape and Capasco to the
jurisdiction of the Tyler court in the Tyler 1 actions?
Mr. Morison, for the plaintiffs, has submitted that
they did. He relies, particularly, on the consent order.
He is, in my view, right to do so. The various steps
taken prior to the settlement negotiations on 23 Sep-
tember 1977 were all, either expressly or implicitly,
accompanied by a re-assertion of the jurisdiction ob-
jection. I am satisfied that none of the steps taken
would, under the law governing the Tyler court, have
been regarded as a submission by Cape and Capasco
to the jurisdiction or as a waiver of the jurisdiction
objection. If the steps would not have been regarded
by the domestic law of the foreign court as a submis-
sion to the jurisdiction, they ought not, in my view, to
be so regarded here, notwithstanding that if they had
been steps taken in an English court they might have
constituted a submission. The implication of proce-
dural steps taken in foreign proceedings must, in my
view, be assessed in the context of the foreign pro-
ceedings.

But the consent order is another matter. It repre-
sented a clear exercise by the Tyler court of jurisdic-
tion over the Tyler 1 actions. Cape and Capasco par-
ticipated in inviting Judge Steger to make the order.
If any of the Tyler 1 plaintiffs sought to sue Cape in
England on the causes of action sued on in Tyler 1,
Cape would be entitled to rely on the consent order of
5 May 1978 as a bar to the action. The order extin-
guished the causes of action against Cape that the
Tyler 1 plaintiffs had been asserting. So, in my judg-
ment, the conclusion is inescapable that by participat-
ing in the application to Judge Steger to make the
consent order of 5 May 1978 Cape and Capasco rec-
ognised the jurisdiction of the Tyler court to deal
with, and dispose of, the claims made against them in
the Tyler 1 actions and waived the jurisdiction objec-
tion that was then still on foot.

Issue 2

Did the submission to the jurisdiction in the Tyler 1
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actions represent also a submission to the jurisdiction
in the Tyler 2 actions? The plaintiffs contend that
Cape and Capasco, by accepting the court's jurisdic-
tion in the Tyler 1 actions, submitted to the jurisdic-
tion of the court in the Tyler 2 actions. This conten-
tion is, in my opinion, for a number of reasons, un-
sustainable.*462

First and foremost, the basis of the contention is, in
my judgment, unsound. The argument advanced by
Mr. Morison was that the Tyler 1 actions and the
Tyler 2 actions were to be regarded as "one unit of
litigation." This followed, it was suggested, from
Judge Steger's decision to apply to the litigation the
Rules for Complex and Multi-District Litigation. But
these rules represent no more than management tech-
niques designed to facilitate the handling of complex
cases. They have, in themselves, no direct procedural
effect. The adoption of the rules by Judge Steger on
31 July 1974 did not have the consequence that dis-
covery in Tyler 1 could be automatically used in Ty-
ler 2. On the contrary, specific orders to that effect
were later necessary. It did not have the effect that
pleadings from plaintiffs and defendants in Tyler 2
were unnecessary. It did not have the effect that de-
fendants' appearances in Tyler 1 sufficed as appear-
ances in Tyler 2. It did not have the effect that the
dismissal "with prejudice" of the Tyler 1 actions
barred the commencement of the Tyler 2 actions. It
did not have any procedural effect whatsoever in the
Tyler 2 actions, save that the Tyler 2 actions, like the
Tyler 1 actions, became subjected for management
purposes to the Rules for Complex and Multi-District
Litigation.

The proposition that because of the adoption
of the " Complex Rules " Cape's par-
ticipation in the Tyler 1 actions can be treated as it
had been participation in the Tyler 2 actions is, in my
view, a fanciful one with no substance to it, either in
American law or in English law. Support for the
proposition was given in evidence by Professor
Miller, a professor of law at Harvard University and
co-author of the Manual for Complex and Multi-
District Litigation. Professor Miller is a highly dis-
tinguished academic lawyer but in his evidence that
all the Owentown asbestos related litigation had be-
come "one unit of litigation" he did not give me the
impression that he was testifying on a matter of cur-
rent procedural or substantive law applicable to
United States federal courts. Rather he seemed to me

to be flying an academically attractive kite. In so far
as there was a conflict between the evidence of Pro-
fessor Miller and that of Mr. Brin and Mr. Bernays, I
far preferred, on this point at least, the evidence of
Mr. Brin and Mr. Bemays. I am satisfied that under
the law applicable to United States federal courts the
Tyler 2 actions were new actions separate and dis-
tinct from the Tyler 1 actions.

Second, the "one unit of litigation" theory,
when used to translate a submission to the jurisdic-
tion in Tyler 1 into a submission to the jurisdiction in
Tyler 2, ignores the essential basis of English law
concerning submissions to the jurisdiction. Where
steps taken in proceedings are being examined in the
context of an alleged submission to the jurisdiction,
what is being sought is evidence of consent on the
part of the defendant to the exercise by the court of
jurisdiction over him. Until the settlement negotia-
tions in September 1977 the jurisdiction objection
which Cape and Capasco had taken was being main-
tained. I have already expressed the view that the pre-
settlement procedural steps taken by Cape and Ca-
pasco in Tyler 1 could not, in the context of the fed-
eral procedure applicable in the Tyler court, be re-
garded as a waiver of the jurisdiction objection. But
even if that is wrong, those steps could not possibly
be regarded as evidencing Cape's and Capasco's con-
sent to *463 jurisdiction being exer-
cised over them in future actions not yet started. Nor
could Cape's participation in the application to Tyler
1 for a consent order, under which the existing ac-
tions against Cape were to be dismissed "with preju-
dice," be regarded as evidencing that consent. Any
other conclusion would, in my view, be grossly un-
fair to Cape and would divorce a submission to the
jurisdiction from the bedrock of consent that ought to
underlie it. Accordingly, in my judgment, there was
no submission to the jurisdiction by Cape or Capasco
in the Tyler 2 actions.

Issue 3

Did the steps taken by Cape and Capasco in the Ty-
ler 1 actions represent their agreement to submit to
the jurisdiction in the Tyler 2 actions? The rule that
an agreement by a party to submit to the jurisdiction
of a foreign court will, under English law, justify the
foreign court in taking jurisdiction over that party
(see Dicey & Morris' Conflict of Laws, 11th ed.
(1987), pp. 444-445) is another example of the con-
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sensual basis whereby a party may, under English
law, come under an obligation to obey a judgment of
a foreign court. Consent may be evidenced by a term
in a contract. A term expressly providing for disputes
to be referred to the foreign court is the most obvious
and common example. A unilateral statement by a
party that he would accept the jurisdiction of a for-
eign court is an alternative means by which an
agreement to submit might be constituted. But, here,
caution is in my view needed. A contract containing a
foreign court submission clause is one thing. A party
to such a contract is prima facie bound by its terms.
But a unilateral statement of willingness to accept the
jurisdiction of a foreign court does not, of itself, have
any obvious binding effect. It ought, in my view, like
any other non-contractual statement of future inten-
tion, to be capable of being withdrawn, at any rate
until acted upon.

In the present case, the "agreement to submit" that is
relied on is not contractual. Nor can any unequivocal
statement of willingness to submit be identified. The
plaintiffs' contention is that Cape and Capasco, by
participating in the Tyler 1 actions, impliedly agreed
to submit to the jurisdiction in the Tyler 2 actions.
The steps relied on are the same steps as were relied
on as evidencing Cape and Capasco's submission to
the jurisdiction in the Tyler 2 action. I have already
detailed them, and need not do so again. The plain-
tiffs' argument, as initially advanced by Mr. Morison,
was based upon implied agreement. The use of the
verb "agree" in this formulation of the argument is,
however, misleading. It was not contended that Cape
or Capasco had entered into any contract with any of
the plaintiffs. Rather it was contended that Cape and
Capasco, by their conduct in the Tyler 1 actions, had
represented that they would similarly participate in
future asbestos related actions brought in the Tyler
court by other Owentown plaintiffs, and, in that
sense, had impliedly agreed to submit to the jurisdic-
tion.

So, it seems to me, two questions arise.
First, can the conduct of Cape and Capasco in Tyler 1
be fairly regarded as a representation that they would
accept the jurisdiction of the court in the Tyler 2 ac-
tions? *464 Second, is a representa-
tion by conduct of the sort contended for a sufficient
basis, in English law, to justify the taking by a for-
eign court of jurisdiction?

The first question is one of fact. Mr. Morison relied
heavily on the circumstances that under the directions
for intervention given by Judge Steger in Tyler 1, any
Owentown claimant could, until intervention was
stopped on 23 September 1977, have become a plain-
tiff in Tyler 1. Intervention was stopped in order to
facilitate a settlement of the claims of the then plain-
tiffs and in the expectation that claimants who had
not yet intervened would become plaintiffs in new
actions. All parties to Tyler 1, including the judge as
well as Cape and Capasco, had that expectation. All
parties contemplated that Cape and Capasco would
be among the defendants in the new actions. I agree
with Mr. Morison that all of this is borne out by the
evidence. I accept also that counsel acting for the
Tyler 1 plaintiffs, counsel acting for the non-Cape
defendants and Judge Steger would, if they addressed
their minds to the matter, which they did not, have
assumed that Cape and Capasco would be participat-
ing in the new actions as they had done in the Tyler 1
actions. Nonetheless, in my judgment, Cape's and
Capasco's conduct in Tyler 1 cannot fairly be re-
garded as a representation by them that they would be
participating in Tyler 2. Nothing they did in Tyler 1
justified any observer in making assumptions about
what they would do in or about the expected new
actions. If they had been asked their intentions and
had given a false or misleading answer, the position
might have been different. But, as it was, they were,
in my judgment, entitled to chest their cards, to keep
their options open and to leave others who were
minded to speculate about the future to do so at their
own risk.

There is a further point to be made on the facts. To
whom was the alleged representation made? Who
acted on it? Who relied on it to his detriment? No
answer to any of these questions has been given by
the pleadings, by the evidence or by the arguments
addressed to me. In particular none of the Tyler 2
plaintiffs has pleaded or has claimed, or, on the evi-
dence, could claim, to have refrained from interven-
ing in Tyler 1 in reliance on a representation by Cape
that it would submit to the jurisdiction in Tyler 2, or
to have joined Cape as a defendant in Tyler 2 in that
reliance, or in any other way to have acted on such a
representation.

The second question requires some refer-
ence to authority. In both Cheshire and North's Pri-
vate International Law, 11th ed. (1987), p. 344 and
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in Dicey & Morris' Conflict of Laws
vol. 1, p. 446, the view is expressed that an agree-
ment to submit must be express and cannot be im-
plied. Cape and Capasco certainly did not expressly
agree to submit to the jurisdiction in the Tyler 2 ac-
tions.

Mr. Morison referred me to Blohn v.
Desser [1962] 2 G.B. 116 in which Diplock
J., in an ex tempore judgment, considered the re-
quirements of an agreement to submit to the jurisdic-
tion. The defendant had been a sleeping partner in a
firm carrying on business in Vienna, and her name,
together with the names of the other partners, was
registered on the commercial register in Vienna. The
defendant was resident in England, took no part in
the business and received no *465

income from it. But she remained, in Aus-
trian law, a partner, and her name was on the register
in Vienna. The plaintiff obtained judgment in the
commercial court of Vienna against the partnership
firm. The defendant took no part in the proceedings.
The plaintiff sued the defendant in England on the
Austrian judgment. Diplock J. said, at p. 123:

"It is also, I think, clear law that the contract referred
to in the fifth case, to submit to the forum in which
the judgment was obtained, may be express or im-
plied. It seems to me that, where a person becomes a
partner in a foreign firm with a place of business
within the jurisdiction of a foreign court, and ap-
points an agent resident in that jurisdiction to conduct
business on behalf of the partnership at that place of
business, and causes or permits, as in the present
case, these matters to be notified to persons dealing
with that firm by registration in a public register, he
does impliedly agree with all persons to whom such a
notification is made - that is to say, the public - to
submit to the jurisdiction of the court of the country
in which the business is carried on in respect of
transactions conducted at that place of business by
that agent." Diplock J. went on, however, to
hold that the foreign judgment against the firm was
an insufficient basis for enforcement of the judgment
debt against the defendant personally. So the plain-
tiffs action failed and the remarks I have cited are
only obiter. Nonetheless, Mr. Morison naturally relies
on them. There are, however, two authorities which
cast doubt on the dicta from Blohn v. Des-
ser on which Mr. Morison relies.

In Sfeir Co. v. National Insurance
Co. of New Zealand Ltd. [1964] 1 Lloyd's Rep. 330

, 340, Mocatta J. said of an alleged implied
agreement to submit:

"However, in considering whether conduct or oral or
written agreements give rise to the implication, it is
not in my judgment sufficient to reach the conclusion
from the evidence that it would be reasonable to find
the implied submission or agreement; the court must
also conclude from the evidence that the implication
is a necessary one." The facts and circum-
stances from which Diplock J. was prepared to imply
an agreement to submit do not satisfy the criterion
suggested by Mocatta J. It could not, I think, have
been argued that the implication was a necessary one.
In Vogel v. R. and A Kohnstamm Ltd. [1973]
G.B. 133 Ashworth J. declined to follow the
dicta from Blohn v. Desser [1962] 2 G.B. 116

that I have cited and held that an agreement
to submit to the jurisdiction of a foreign court must,
to be effective, be express and that an implied agree-
ment would be insufficient.

I do not think Diplock J. was right in regard-
ing it as settled law that an agreement to submit to the
jurisdiction need not be expressed but could be im-
plied. The leading text books suggest otherwise and
there are dicta in two cases which suggest otherwise:
see Lord Selbome in Sirdar Gurdyal Singh v.
Rajah of Faridkote [1894] AC. 670 , 686,
and Kennedy L.J. in Emanuel v. Symon
[1908] 1 K.B. 302 , 314. But, *466

accepting that an implied agreement to sub-
mit might suffice, nonetheless it is, in my judgment, a
clear indication of consent to the exercise by the for-
eign court of jurisdiction that is required. I find it
very difficult to accept that the defendant's name in
the commercial register in Vienna was a clear indica-
tion of her consent to submit to the jurisdiction of the
Austrian court. She had entered into no contract to
submit, implied or otherwise, with anyone. The entry
of her name in the register had, obviously, a commer-
cial purpose. But it seems to me an unacceptably
flimsy basis from which to imply that she was con-
senting to the exercise by the court in Vienna of ju-
risdiction over her.

Mr. Morison referred also to S.A
Consortium General Textiles v. Sun and Sand Agen-
cies Ltd. [1978] G.B. 279 . One of the points
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discussed in the judgments in the Court of Appeal
was the meaning to be attributed to the expression
"agreed ... to submit to the jurisdiction" in
paragraph (iii) of section 4(2)(a) of the Foreign
Judgments (Reciprocal Enforcement) Act 1933

. GoffL.J. said, at p. 303: "It was argued that
'agreed' in paragraph (iii) means no more than con-
sented. That is probably right. .. " Shaw L.J. said, at
pp. 307-308:

"In this context it seems to me that 'agreed' must
mean expressed willingness or consented to or ac-
knowledged that he would accept the jurisdiction of
the foreign court. It does not require that the judg-
ment debtor must have bound himself contractually
or in formal terms so to do." Mr. Morison
argued that the requirements for an agreement to
submit at common law should be co-extensive with
the requirements for an agreement to submit for the
purposes of paragraph (iii). This may very well be a
sound approach. But in the Sun and Sand
Agencies Ltd. case the expression of willing-
ness, the consent to accept the jurisdiction of the for-
eign court, had been signified to and had been acted
upon by the plaintiffs.

If the alleged "consent" does not form part of a con-
tractually enforceable agreement, it ought, in my
view, to be treated not as an agreement - for it is not
one - but as a representation. As with any representa-
tion it ought, in my view, to be of no legal effect if
not acted upon or if withdrawn before being acted on.
It ought, in my opinion, to follow that if proceedings
in the foreign court were instituted and brought to
judgment against the absent defendant without reli-
ance on the representation of willingness to submit to
the jurisdiction, or a fortiori, in ignorance of it, the
representation could not subsequently be relied on by
the plaintiff as a consensual basis for establishing the
court's jurisdiction. Finally, in my view, if a non-
contractual representation is to be relied on as estab-
lishing the court's jurisdiction, it must be a represen-
tation intended to be acted upon or, at least, be a rep-
resentation that the plaintiff believed and had reason-
able ground for believing was intended to be acted
upon.

In my judgment, the steps taken by Cape
and Capasco in the Tyler 1 actions do not indicate the
consent of Cape and Capasco to accept the jurisdic-
tion of the court in the Tyler 2 actions. Not only do

these steps fail to constitute the necessary consent, I
do not see how an inference of *467

consent is even faintly arguable. Nor is there
any evidence that these steps were relied on by any of
the plaintiffs. Moreover, many of the plaintiffs inter-
vened in the Tyler 2 actions long after it must have
become apparent that Cape and Capasco were taking
no part therein. For all these reasons there was, in my
judgment, no agreement to submit sufficient under
English law to establish on a consensual basis the
jurisdiction of the Tyler court to give the default
judgment against Cape and Capasco.

Issues 4 and 5

The territorial basis of jurisdiction entitles a
foreign court, in the eyes of English law, to exercise
in personam jurisdiction over persons present in the
country of the foreign court. Whether temporary
presence is sufficient is a matter that does not arise in
the present case. Presence is a clear enough concept
when applied to individuals. It is otherwise with cor-
porations that have no physical existence. Where is a
corporation resident or present? In what circum-
stances will the territorial basis of jurisdiction permit
jurisdiction to be exercised over a foreign corpora-
tion? The answers to these questions, at least where a
trading company is concerned, depend upon the ex-
tent to which the company has a place of business in
the relevant territory. In Littauer Glove Cor-
poration v. F.W. Millington (1920) Ltd. (1928) 44
T.L.R. 746 , 747, Salter J. said that "there
must be some carrying on of business at a definite
and, to some reasonable extent, permanent place,"
within the jurisdiction. The case was one in which an
action had been brought in England on a money
judgment given against an English company by a
New York court. The action failed on the ground that
the company, although transacting business in New
York through the medium of an agent, was not in any
sense resident in New York. In La Bourgogne
[1899] P. 1 the question for decision was
whether an English court was entitled to take juris-
diction over a French company. It was held that it
was. The French company had acquired business
premises in London and had installed in the premises
a manager whose duties included the carrying on of
the company's business. A. L. Smith L.J. expressed
the question for the court, at p. 12:

"The question is whether the defendant company, at
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the date when this writ was served, was carrying on
business in this country under such circumstances as
would enable it to be said that it was resident in this
country." He concluded, on the facts, at p.
15:

"the company came over here and took premises
within the jurisdiction for the purpose of carrying on
its business, and it put in M. Fanet as manager ... for
the purpose of carrying on its business, though it may
be in conjunction with his own business." So
the company was, he held, at p. 15: "carrying on
business here in such a way as to constitute residence
in this country." Collins L.J. agreed.

The critical feature in La Bour-
gogne was that the business premises in Lon-
don at which the French company's business was
transacted were *468 the French
company's premises, cf. The Princesse Cle-
mentine [1897] P. 18 . The cases establish
that jurisdiction on the territorial basis may be taken
by an English court over a foreign company if the
foreign company has business premises in England
from which or at which its business is carried on. A
striking example of this principle may be found
in Dunlop Pneumatic Tyre Co. Ltd. v. Actien-
Gesellschaft fur Motor und Motorfahrzeugbau Vorrn.
Cudell & Co. [1902] 1 KB. 342 where a
foreign corporation, manufacturer of motor cars
abroad, hired a stand at a Crystal Palace exhibition
and for a period of nine days exhibited a motor car on
the stand. It was held by the Court of Appeal that
service of a writ on the person in charge of the stand
was good service on the foreign corporation. Sir
Richard Henn Collins M.R. said, at p. 346:

"In order to see whether they were liable to be so
served, it is necessary to consider whether, upon the
facts, they can be said to have been resident in Eng-
land when the service was effected." He then
referred to La Bourgogne [1899] P. 1
and said, at p. 347:

"There, a foreign company employed as their agent in
this country a person who also acted as agent for two
other companies, and transacted their business on the
same premises; and we held that the defendants were
through him carrying on business in such a way as to
be resident within the jurisdiction. No such difficulty
arises here as arose in that case. Here the defendants

hired premises for their own exclusive use, and did
not resort for their purposes to some person who was
carrying on an independent business, but employed
their own servant to conduct the business."

There are, however, cases where residence
or presence of a foreign company in England has
been held established notwithstanding that the for-
eign company did not itself own or lease any business
premises in England. A feature of these cases has
been that the foreign company had a resident English
agent who had authority to contract on behalf of and
thereby to bind the principal. In those circumstances
the presence or residence in England of the agent has
been treated as the presence or residence of the for-
eign company, the principal. In the Dunlop
case [1902] 1 KB. 342 , 349, Romer L.J.
said:

"The result of the authorities appears to me to be that,
if for a substantial period of time business is carried
on by a foreign corporation at a fixed place of busi-
ness in this country, through some person, who there
carries on the corporation's business as their represen-
tative and not merely his own independent business,
then for that period the company must be considered
as resident within the jurisdiction for the purpose of
service of a writ."

In Saccharin Corporation Ltd. v.
Chemische Fabrik Von Heyden Aktiengesellschaft
[1911] 2 KB. 516 the defendant, a foreign
company, employed a sole agent who had business
premises at Fenchurch Street, London. From these
premises he carried on the defendant company's busi-
ness as well as his own business. He had general au-
thority to enter into contracts in the defendant's name
for the sale of the defendant's goods. Vaughan Wil-
liams, L.J. said, at pp. 522-523: *469

"The question is whether on these facts it is true to
say that the defendants carried on their own business
at their own place of business in London. It cannot
reasonably be suggested that they must necessarily be
lessees or tenants of the place of business, though if
they were, that would be a cogent piece of evidence
against them. I have no doubt myself that a foreign
corporation can carry on business at a place in this
country within the meaning of the rule, if, although
the corporation is not the lessee of the place, it is in
any sense its own place of business."
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Fletcher-Moulton L.J. cited the passage from Romer
L.J.'s judgment in the Dunlop case [1902] 1
KB. 342 , 349, that I have cited and contin-
ued, at p. 524:

"The question before us therefore seems to me to be
purely one of fact. We must look at all the evidence
given by both parties and consider whether the plain-
tiffs have brought the case to such a point that if falls
within the principle enunciated by Romer L.J. The
question being one of fact, it is safer to decide it by
looking at the things which are done rather than at the
words which are used. For example, Blasius is called
an agent. That may signify a variety of things. Let us
see, therefore, what his position as agent of the de-
fendants entitles him to do." Having reviewed
the evidence, Fletcher-Moulton L.J. said, at p.
525:

"the result is that in my opinion a very strong case is
made out . . . in . . . that the defendants do carry on
business in England at Blasius' address by means of
Blasius." Farwell L.J. said, at p. 526:

"These facts are in my opinion sufficient to prove that
the defendants do carry on their business in England.
Then, do they carry it on at a fixed place in England?
It is said that for this purpose it is necessary they
should be the owners or tenants of the place where
their business is alleged to be carried on. To my mind
that proposition is quite untenable. That the foreign
corporation must have a fixed place of business in
this country is quite clear, but the particular tenure on
which it occupies that fixed place is quite immate-
rial." He concluded, at p. 527: "the evidence
shows that the defendants do carry on their business
at the office of their agent in Fenchurch Street."

The Saccharin Corporation case
[1911] 2 KB. 516 may be contrasted
with Okura & Co. Ltd. v. Forsbacka lemverks
Aktiebolag [1914] 1 KB. 715 . Here, too, a
foreign company employed sole agents in London.
But these agents had no general authority to contract
on behalf of their principal. Special authority had to
be obtained in the case of each proposed contract. It
was held by the Court of Appeal, distinguishing
the Saccharin Corporation case [1911] 2 KB.
516 , that the foreign company was not carry-
ing on business at the agents' office in London. Buck-
ley L.J. expressed the problem in this way

[1914] 1KB. 715 ,718-719: *470

"It is not enough to show that the corporation has an
agent here; he must be an agent who does the corpo-
ration's business for the corporation in this country.
This involves the still more difficult question, what is
meant exactly by the expression 'doing busi-
ness'." He said, at p. 721:

"The agents have never sold any steel manufactured
by the defendants except as agents and in the manner
indicated. They have no control over the way in
which the defendants do their business and have no
general authority from them with regard to making
contracts.... These being the facts, 101, Leadenhall
Street is really only an address from which business
is from time to time offered to the foreign corpora-
tion; the question whether any particular business
shall or shall not be done is determined by the foreign
corporation in Sweden and not by anyone in London.
In my opinion the defendants are not 'here' by an alter
ego who does business for them here, or who is com-
petent to bind them in any way. They are not doing
business here by a person but through a person. That
person has to communicate with them, and the ulti-
mate determination, resulting in a contract, is made
not by the agents in London, but by the defendants in
Sweden. It follows from this that one of the essential
elements which must be present before a writ can be
served in this country on the agent of a foreign corpo-
ration is lacking in this case." Phillimore L.J.
said, at p. 724:

"The important distinction between the
two cases is that in the Saccharin Corpora-
tion case [1911] 2 KB. 516 , the agent in
London had authority to enter into contracts on be-
half of the defendants without submitting the orders
to them for their approval; whereas in the present
case the agents have not that authority, their duty
being merely to submit the orders to the defendants;
and until they have signified their approval no con-
tract can be entered into. In these circumstances it
seems to me impossible to say that the position of the
defendants is in any way analogous to that of a per-
son residing or a firm carrying on business in this
country." The significance of the
manner in which and place at which contracts with
the foreign company, the principal, are made can be
noticed also in Thames and Mersey Marine
Insurance Co. v. Societa di Navigazione a Vapore del
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Lloyd Austriaco (1914) 111 L.T. 97 where it
was held that the foreign company was carrying on
business at its agent's London offices. Buckley L.J.
treated the fact that contracts were made at the Lon-
don offices as the critical factor. In The World
Harmony [1967] P. 341 the foreign company
was a Liberian shipping company which owned a
ship, World Harmony . An independ-
ent English company in London acted as shipping
agent and broker for the foreign company and, in
effect, operated and controlled World Har-
mony . It was held by Hewson J. that the for-
eign company had a place of business in England
through the English agent. *471

In The Lalandia [1933] P. 56
on the other hand, the English agents did not make
contracts for their foreign principal and it was held
that the foreign principal was not carrying on busi-
ness at the agent's London offices. To the same effect
was The Holstein [1936] 2 All E.R.
1660 where Sir Boyd Merriman P. said, at p.
1664:

"When ... you find that the agency is merely selling
the foreign corporation's contract, then the foreign
corporation is not carrying on the business in this
country."

In F. & K. Jabbour v. Custodian of
Israeli Absentee Property [1954] 1 W.L.R. 139

, 146, Pearson J. said:

"A corporation resides in a country if it carries on
business there at a fixed place of business, and, in the
case of an agency, the principal test to be applied in
determining whether the corporation is carrying on
business at the agency is to ascertain whether the
agent has authority to enter into contracts on behalf
of the corporation without submitting them to the
corporation for approval."

Most of the authorities to which I have re-
ferred were dealing with the question whether a for-
eign corporation had a sufficient presence or resi-
dence in England to enable service of a writ on its
agent in England to represent good service on the
foreign corporation. That question turned upon the
meaning to be attributed to sections of English stat-
utes (e.g. section 412 of the Companies Act
1948 ) or of particular rules which prescribe

the means by which service of process on corpora-
tions may be effected. The Littauer Glove
Corporation case, 44 T.L.R. 746 and
Vogel v. R. and A Kohnstamm Ltd. [1973] Q.B. 133

, on the other hand, were cases where the
question was whether English common law would
recognise the legitimacy of the jurisdiction taken by a
foreign court. Both counsel before me have treated
the statements of principle to be found in the authori-
ties as applicable equally to both classes of cases. I
am content to proceed on that footing although I con-
fess to a feeling of a little unease. It does not seem to
me self-evident that the statutory provisions which
enable service of English process to be effected in
England on foreign corporations represent, without
any material variation, the principles of common law
that determine whether a corporation is to be re-
garded as resident or present in a foreign country so
as to permit the courts of that country to exercise
jurisdiction over it. I will assume, however, that the
statements of principle in the authorities do apply
equally to both classes of case.

The question in the present case is whether Cape and
Capasco were, when the Tyler 2 actions were insti-
tuted, resident or present in Illinois. Reliance is
placed by the plaintiffs on the activities and presence
first of N.AAC. and later of C.P.C. at their respec-
tive Illinois offices at 150, North Wacker Drive, Chi-
cago. I must describe the relevant facts and then en-
deavour to apply to those facts the principles estab-
lished by the authorities to which I have referred. The
object of doing so is to decide whether the United
States federal court was entitled, on a territorial basis,
to assume jurisdiction over Cape and Capasco in the
Tyler 2 actions.*472

I have already described the corporate structure of the
Cape group and the business activities of the various
subsidiaries. Cape, the parent company, was incorpo-
rated in 1893. The amosite mines at Penge, in the
Transvaal, were owned and worked by Egnep, a
wholly owned subsidiary of Casap. The first Tyler 2
action, the Ray action, was commenced in April
1978. Since 1975 Casap had been a wholly owned
subsidiary of C.I.O.L. which, in turn, was a wholly
owned subsidiary of Cape. N.AAC. incorporated in
1953 as a wholly owned subsidiary of Cape, and
from November 1975 a wholly owned subsidiary of
C.I.O.L. was the marketing agent of the Cape group
in the United States. Capasco, incorporated in 1958
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or 1959, was a wholly owned subsidiary of Cape and
was responsible for the supply, marketing and sales
promotion throughout the world of Cape asbestos and
asbestos products.

On 1 December 1970 Mr. Morgan, a United States
citizen and a resident of Illinois, became vice-
president ofN.A.A.C. He became president on 1 July
1974, an office he retained until the dissolution of
N.A.A.C. in 1978. At all times relevant to the Tyler
actions, the vice-president of N.A.A.C. was a Mr.
Meyer, an attorney and a partner in the firm Lord,
Bissell & Brook of Chicago. Lord, Bissell & Brook
were the United States attorneys for the Cape group
of companies. N.A.A.C. had offices on the fifth floor
of 150, North Wacker Drive, Chicago. N.A.A.C. was
the lessee and the rent was paid by N.A.A.C. The
office furniture and fittings were owned by N.A.A.C.
N.A.A.C. maintained a staff of some four people. Mr.
Morgan was, of course, in charge. He had, however,
an imporant assistant, a Mrs. Holtze. In addition,
there were two or three other office staff.

N.A.A.C.'s dominant business purpose was to assist
and encourage sales in the United States of asbestos
mined by the Cape subsidiaries, one of which was
Egnep. Contracts with United States customers for
the supply of asbestos were entered into by Egnep or
Casap - I am not clear which and it does not matter.
The contracts tended to be long term but did not usu-
ally specify the quantity of asbestos to be sold. The
practice was for the United States customer to specify
from time to time the quantity of asbestos it wished
to purchase and the time when it desired delivery to
be made. This information would be conveyed via
N.A.A.C. to Casap and Egnep. Whether the informa-
tion went directly from N.A.A.C. to Casap and Egnep
or whether it went via Capasco is not clear. Shipping
arrangements and delivery dates would be arranged
by Casap or Egnep and communicated to the United
States customer via N.A.A.C. The vagaries of pro-
duction in the mines had the consequence that Egnep
was not always able to provide the United States cus-
tomer with the full amount of asbestos that had been
ordered. When a shortfall between the customers'
requirements and Egnep's delivery capacity emerged,
N.A.A.C. would endeavour to fill the gap by purchas-
ing asbestos from United States Government stocks
and selling the asbestos to the United States custom-
ers.

These were the two main forms of business
carried on by N.A.A.C. First, it acted as intermediary
in respect of contracts between the United States cus-
tomers and Egnep. For these services it received a
commission from Casap. Secondly, N.A.A.C. sold
asbestos to United States *473 cus-
tomers in order from time to time to supplement sales
from Egnep. In respect of these transactions
N.A.A.C. contracted, both in purchasing the asbestos
and in selling on to the United States customers, as
principal. In addition, N.A.A.C. carried on business
in purchasing asbestos textiles, mainly from Japan,
and selling the textiles in the United States. In trans-
acting this business, N.A.A.C. acted as principal on
its own account. N.A.A.C. also, it seems from the
evidence, from time to time purchased asbestos from
Egnep or Casap and sold on to United States custom-
ers. These purchases and sales it transacted as princi-
pal. For the purpose of storing asbestos which it had
purchased, whether from United States Government
stocks or from Egnep or Casap, N.A.A.C. rented
warehousing facilities in the United States. These
facilities were in N.A.A.C.'s name and were paid for
byN.A.A.C.

Prior to 11 July 1975 the board of directors
of N.A.A.C. included two senior officers of Cape.
Until 1974 a Mr. Dent, chief executive of Cape, was
chairman of N.A.A.C. In 1979, however, Mr.
Higham succeeded Mr. Dent as chief executive of
Cape and succeeded also to the chairmanship of
N.A.A.C. The other Cape director of N.A.A.C. was
Dr. Gaze who was, at all material times, chairman of
Capasco and an executive director of Cape. In July
1975 Mr. Higham and Dr. Gaze resigned from the
board of N.A.A.C. This change was directly attribut-
able to the involvement of Cape and Capasco in the
Tyler 1 actions and was explained thus by Mr. Mor-
gan in a deposition he gave in the Tyler 1 actions.
The intention, he said, was

"to dissociate the parent company as fully as possible
from the operating companies . . . It does not imply
any change whatever in the method of operation or
the present responsibilities of individuals concerned .

" The "method of operation" and "the pre-
sent responsibilities" of, in particular, Mr. Morgan,
did not permit either N.A.A.C. or Mr. Morgan, its
chief executive, to bind Cape, Capasco, Casap or
Egnep, or any other of the Cape subsidiaries to any
contract for the supply or sale of asbestos. It was
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suggested by Mr. Morison that Mr. Morgan's evi-
dence given in depositions in the Tyler 1 actions
showed that he considered he had authority to accept
orders for asbestos to be supplied by Casap or one of
the mining companies. I do not accept that the pas-
sage relied on justifies the suggestion. I think it clear
from the evidence that N.A.A.C. and Mr. Morgan had
no such authority.

There is no doubt, on the other hand, that N.A.A.C.
did constitute the channel of communication between
United States customers, such as P.C.C., and Capasco
or Casap. There is undoubtedly a sense in which
N.A.A.C. was, if the Cape group of companies is
viewed as a whole, part of the selling organisation of
the group and Cape's agent in the United States.

There is also evidence, as perhaps might be
expected, that the corporate, as opposed to commer-
cial, activities of N.A.A.C. were controlled by Cape.
Thus, each year an indication would come from Cape
as to the dividend that N.A.A.C. was to declare. The
correspondence reveals some argument and represen-
tations from Mr. *474 Morgan re-
garding the amount of the suggested dividend but, in
the last resort, and subject to compliance with Illinois
law, the parent company was in a position to and did
direct the level of the dividend. In addition, the finan-
cial controllers in London were consulted about the
level of borrowing permitted to N.A.A.C. in each
financial year. This corporate financial control exer-
cised by a parent company over its subsidiary is, in
my view, no more and no less than one would expect
to find in a group of companies such as the Cape
group. There is, however, no evidence of any like
control exercised by Cape and Capasco over the con-
duct by N.A.A.C. of its commercial activities. Mr.
Morgan was in executive control of N.A.A.C.'s con-
duct of its business. Both Dr. Gaze and, to a lesser
extent, Mr. Higham, visited the United States from
time to time, discussed with United States customers
their asbestos supply requirements and dealt with
their complaints in that regard. They did so, not as
directors ofN.A.A.C. but as directors and representa-
tives of Cape or Capasco.

Mr. Morison argued that if N.A.A.C.'s of-
fices at 150, North Wacker Drive, Chicago, had been
a branch office belonging to Cape, the business trans-
acted at that office would have been well sufficient to
justify the conclusion that Cape was present in Illi-

nois for jurisdiction purposes. This submission has
support from South India Shipping Corpora-
tion Ltd. v. Export-Import Bank of Korea [1985] 1
W.L.R. 585 and is, in my view, probably
right. But it is equally pertinent to observe that if the
offices had been those of an independent Illinois cor-
poration, the nature of the business transacted thereat
would not have justified the conclusion that Cape
was present in Illinois. The offices were not Cape's
branch office. Nor were they the offices of an inde-
pendent Illinois corporation. They were the offices of
N.A.A.C., a wholly owned subsidiary in the Cape
group of companies.

Mr. Morison argued that, on the facts of this
case, N.A.A.C. should be treated as Cape's alter ego
in Illinois or, alternatively, that the corporate veil
distinguishing N.A.A.C. from Cape should be lifted.
There is no reasonable basis, in my view, for regard-
ing N.A.A.C. as the alter ego of Cape. N.A.A.C. was
an Illinois corporation, carrying on business in the
United States from which it earned profits and on
which it paid United States taxes. Its debtors
were its debtors, not Cape's debtors.
Its creditors were its creditors, not
Cape's creditors. Cape was not taxed in the United
Kingdom or in the United States on N.A.A.C.'s prof-
its. The return to N.A.A.C.'s shareholders took the
form of an annual dividend passed by a resolution of
N.A.A.C.'s board of directors. The corporate forms
applicable to N.A.A.C. as a separate legal entity were
observed. N.A.A.C. made its own warehousing ar-
rangements for the storage of its own asbestos. It had
its own pension scheme for its own employees. The
expression "alter ego" when used to describe the rela-
tionship between a company and its shareholders is
not a term of art and can bear a flexible meaning. But
I do not think it is in the least apt to describe the rela-
tionship between N.A.A.C. and Cape.

The question whether the corporate veil
should be lifted is more difficult. It is, I think, one
which raises an issue of general importance. Is a par-
ent company to be treated, for jurisdiction purposes,
as resident *475 in a country in
which its wholly owned subsidiary is resident and
carries on business? Should the answer be dependent
on whether the subsidiary's business is associated
with and, in a group sense, a part of the business of
the parent company?

© 2011 Thomson Reuters.



[1990] Ch. 433 Page 31
[1990] Ch. 433 [1990] 2 w.L.R. 657 [1991] 1All E.R. 929 [1990]u.c.c 786 [1990]n.c.i.c 479 [1990] Ch. 433
[1990] 2 w.L.R. 657 [1991] 1All E.R. 929 [1990] B.C.C. 786 [1990]n.c.i.c 479
(Cite as: [1990] Ch. 433)

Mr. Morison argued the point by concentrat-
ing on the economic unity of the asbestos trade car-
ried on by the Cape group. N.AAC. was a non-
autonomous part of the Cape group which, as a unit,
was mining and marketing asbestos. So, he argued,
N.AAC.'s presence and business activity at 150,
North Wacker Drive should be regarded as the pres-
ence and business activity of Cape. He prayed in aid,
by analogy, Firestone Tyre and Rubber Co.
Ltd. v. Lewellin [1957] 1 W.L.R. 464 in
which the House of Lords had upheld an assessment
to tax on the footing that the business of a subsidiary
was carried on as agent for its parent company and so
was the business of its parent company. But that case
was not one in which the corporate veil was lifted. It
turned on the factual finding of agency. He referred
also to E.E.C. cases in which the question for deci-
sion had been whether actions of a subsidiary could,
for the purpose of article 86 of the E.E.C.
Treaty , be attributed to the parent company.
In Istituto Chemioterapico Italiano S.p.A. and
Commercial Solvents Corporation v. Commission of
the European Communities (Cases 6 and 7/73) [1974]
E.C.R. 223 , 263, Advocate-General Warner
said:

"neither article 85 nor article
86 anywhere refers to 'persons.' In both
articles the relevant prohibitions are directed to 'un-
dertakings,' a much wider and looser concept. This
indeed is what one would expect, because it would be
inappropriate to apply rigidly in the sphere of compe-
tition law the doctrine referred to by English lawyers
as that of Salomon v. Salomon & Co. Ltd.
[1897] AC. 22 - i.e. the doctrine that
every company is a separate legal person that cannot
be identified with its members. Basically that doc-
trine exists in order to preserve the principle of lim-
ited liability. It is concerned with the rights of credi-
tors in the context of company law. It has been ap-
plied, with more or less happy results, in other
spheres, such as those of conveyancing, of contracts
and of liability for tort. But to export it blindly into
branches of the law where it has little relevance,
could, in my opinion, serve only to divorce the law
from reality. Suppose, my Lords, that C.S.c. had
traded in Italy through a branch office. There could
have been no doubt then that it was amenable to the
jurisdiction of the Commission and of this court.
Could it have made any difference if C.S.C. has cho-
sen to trade in Italy through a wholly owned subsidi-
ary? The difference would have been one only of

legal form, not of reality. Why then should it make
any difference that it chose to trade in Italy through a
subsidiary that it controlled by a 51 per cent. majority
rather than by a 100 per cent. majority? What matters
in this field, in my view, is control, not extent of
beneficial ownership." He said, at
p.264:

"It is, my Lords, with these considerations in
mind that I approach the argument of C.S.c. in the
present case. In my opinion those *476

considerations import at least: 1. that there is
a presumption that a subsidiary will act in accordance
with the wishes of its parent because according to
common experience subsidiaries generally do so act;
2. that, unless that presumption is rebutted, it is
proper for the parent and the subsidiary to be treated
as a single undertaking for the purposes of articles 85
and 86 of the E.E.C. Treaty.. ."In my opinion, how-
ever, this approach is not suitable to a resolution of
the question with which I am faced. The question in
the present case is not whether the economic reality
of the activities of the Cape group justifies the con-
clusion that Cape, the parent, was trading in the
United States. Perhaps it was. But trading in a coun-
try is insufficient, by the standards of English law, to
entitle the courts of the country to take in personam
jurisdiction over the trader: see the Littauer
Glove Corporation case, 44 T.L.R. 746 . The
trading must be reinforced by some residential fea-
ture, be it a branch office or a resident agent with
power to contract.

Mr. Morison pointed out that the economic function
being discharged by N.AAC. from its Illinois office
served, in the context of the trading activities of the
Cape group as a whole, the same function as could
have been discharged by a branch office at the same
address. Since in the latter case Cape would have
been resident in Illinois, why should it not be held to
be resident in the former case? In my opinion, how-
ever, this argument overlooks the nature of the fun-
damental question at issue. The fundamental question
is whether the United States court was entitled, on
territorial grounds, to take jurisdiction over Cape.
Cape was entitled, if it wished, to organise its group
activities so as to avoid being present in the United
States of America. The group traded in the United
States through subsidiaries, Egnep, Casap, N.A.AC.
and Capasco. Each discharged a function relevant to
the group business in the United States, but N.AAC.
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was the only one with a United States office. If Cape
had been an individual, it would not, in my view,
have been arguable that in trading in such a fashion
Cape had subjected itself to the territorial jurisdiction
of the United States' courts. Why should Cape's cor-
porate character justify any different conclusion?

The approach to be adopted to parent compa-
nies trading through subsidiaries was considered by
Roskill L.J. in The Albazero [1977] AC. 774

. He said, at p. 807:

"each company in a group of companies (a relatively
modem concept) is a separate legal entity possessed
of separate legal rights and liabilities so that the
rights of one company in a group cannot be exercised
by another company in that group even though the
ultimate benefit of the exercise of those rights would
enure beneficially to the same person or corporate
body irrespective of the person or body in whom
those rights were vested in law." He referred to
this principle as one of the "fundamental principles of
English law long established." The decision of the
Court of Appeal was reversed by the House of Lords,
but nothing was said to detract from the principle
referred to by Roskill L.J.

In
[1987] AC. 45
*477

Bank of Tokyo Ltd. v. Karoon
, 53 Ackner L.J. said:

"It is however quite fundamental to Mr.
Hoffmann's submission, (and he readily accepts this)
that the public policy on which he relied requires the
court to overlook the corporate distinctions in law
between B.T. and B.T.T.C. While accepting that B.T.
and B.T.T.C. are separate legal entities, Mr. Hoff-
mann contends that from a practical point of view it
makes no difference whether B.T.T.C. was a branch
of B.T. or a subsidiary. He argues that if one looks at
the substance of the matter, B.T. are being sued in
New York on account of the evidence which they
gave in their own defence in proceedings brought
against them by Mr. Karoon in London. The protec-
tion ofB.T.'s own interests required the giving of this
information and accordingly B.T., which must in
practice be treated as having this information in their
possession, was not in breach of its implied obliga-
tion of secrecy: see Toumier v. National
Provincial and Union Bank of England [1924] 1K.B.
461 . The reality of the matter is that

B.T.T.C. is not a branch of B.T. That is not the way
in which B.T. has chosen to organise its business as a
bank." Robert Goff L.J. said, at p.
64:

"Mr. Hoffmann suggested beguilingly that it would
be technical for us to distinguish between parent and
subsidiary company in this context; economically, he
said, they were one. But we are concerned not with
economics but with law. The distinction between the
two is, in law, fundamental and cannot here be
bridged. " These statements of principle seem to
me to be an answer to the submission that in the pre-
sent case the separate corporate identity of N.AAC.
should be ignored and that the corporate veil should
be lifted. On the facts of this case neither Cape nor
Capasco had an office in Illinois. The 150, North
Wacker Drive offices were N.AAC.'s offices.
N.AAC.'s business was its own business, not the
business of Cape or of Capasco. N.AAC. had no
authority to contract on behalf of Cape or Capasco or
any other company in the Cape group. Accordingly,
in my judgment, the presence of N.AAC. at 150,
North Wacker Drive, Chicago, Illinois, did not con-
stitute the presence in Illinois of Cape or of Capasco
so as to subject them, on a territorial basis, to the
jurisdiction of United States courts.

On 1 November 1977 Cape resolved to place
NAAC. in liquidation and on 31 January 1978 a
liquidating trust agreement for N.AAC. was signed.
N.AAC. executed articles of dissolution on 18 May
1978 and a certificate of dissolution was issued on 19
May 1978. It was the intention of all concerned that
N.AAC.'s functions in the United States in respect
of the sale of Cape's amosite asbestos would come to
an end on 31 January 1978. They did so. However,
N.AAC. at that date was the owner of a quantity of
asbestos held in United States warehouses. Over the
period of 31 January to 18 May 1978 sales of this
asbestos took place. These sales were not made in the
course of N.AAC. carrying on business as a going
concern. They were made for the purposes of the
intended liquidation ofN.AAC.*478

The decision to put N.AAC. into liquidation was a
consequence of the experience of Cape in the Tyler 1
actions. It had become apparent to the senior man-
agement of Cape by, at latest, the summer of 1977
that actions in the United States brought against Cape
by plaintiffs complaining of injury caused by expo-
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sure to asbestos dust presented a very real problem.
This had, perhaps, become apparent a good deal ear-
lier. It was in 1975 that Mr. Higham and Dr. Gaze
had resigned from the board of N.AAC., a step
taken in order to reduce the appearance of Cape in-
volvement with N.A.A.C. But by 1977 Cape's mo-
tions on jurisdiction had been dismissed by Judge
Steger and in September 1977 Cape had agreed to
pay some $5m. in order to dispose of the Tyler 1 ac-
tions. It was clear to all that a multitude of similar
actions lay ahead. It was in these circumstances that
the decision to liquidate N.A.A.C. was taken.

Mr. Penna was the main witness for Cape as to the
circumstances in which N.AAC. was placed in liq-
uidation and in which AM.C. and C.P.C. were
formed. He was, in the period 1975 to 1979, em-
ployed by Cape as its group solicitor. In 1982 he be-
came company secretary, a position he held until
1985 when he left to take up other employment. He
told me of meetings in Chicago and in London in
November and December 1977 at which discussions
took place between senior executives of the Cape
group, including Mr. Morgan, and at which decisions
were taken to place N.AAC. in liquidation and to
form AM.C. and c.P.C. as the corporate vehicles for
the sale of Cape asbestos in the United States. Mr.
Penna was inclined to suggest that the decision to
place N.A.A.C. in liquidation and the decision by
means of AM.C. and C.P.c. to create a new sales
framework for the United States were independent of
one another. He also suggested that the idea of incor-
porating C.P.C., a new and independent Illinois cor-
poration, to take over part of the selling function
formerly discharged by N.AAC. came from Mr.
Morgan who, in effect, offered Cape the services of
his new company, C.P.c. This slant on the facts is
one that I found myself unable to accept. I am satis-
fied from the evidence that the arrangements made
regarding N.A.A.C., AM.C. and C.P.c. were part of
one composite arrangement designed to enable Cape
asbestos to continue to be sold into the United States
while reducing, if not eliminating, the appearance of
any involvement therein of Cape or its subsidiaries.

The decision to put into effect this composite
arrangement was associated with Cape's decision to
take no part in any other asbestos related action
brought against it in the United States, whether in
Tyler, Texas, or elsewhere. Cape was prepared to let
default judgments be taken against it or its subsidiar-

ies. Cape had no assets in the United States apart
from its shares in N.AAC., which, by reason of
N.AAC.'s own contingent liability to plaintiffs in
asbestos related actions, were worthless. Cape's in-
tention and concern was to resist enforcement in Eng-
land of any default judgments. Enforcement was in-
tended to be resisted by contesting the legitimacy,
under English common law, of the jurisdiction taken
by the United States courts over foreign companies.
A defence on these lines would require the trading
connection between Cape and its subsidiaries and the
United States to be kept to a *479

minimum. Hence the need to liquidate
N.AAC., Cape's United States subsidiary, and to
allow at least some ofN.AAC.'s trading functions to
be assumed by an Illinois corporation that was not a
subsidiary, i.e. c.P.c. If and to the extent that Mr.
Penna's evidence suggests a different provenance or
motive for the arrangements that were made, I do not
accept it.

But the question whether c.P.C.'s presence in Illinois
can, for jurisdiction purposes, be treated as Cape's
presence, must, in my view, be answered by consid-
ering the nature of the arrangements that were im-
plemented, not the motive behind them. The docu-
mentary evidence I have seen has made clear that the
senior management of Cape, including Mr. Penna,
were very anxious that Cape's connections with
C.P.c. and with AM.C. should not become publicly
known. Some of the letters and memoranda have a
somewhat conspiratorial flavour to them. But this
too, although interesting to notice, is not, in my opin-
ion, relevant to the main question.

The new trading arrangements involved these fea-
tures: (i) AM.C., a Liechtenstein corporation, was
incorporated by a Dr. Ritter, a well-known Liechten-
stein lawyer. The bearer shares in AM.C. were held
by Dr. Ritter upon trust for C.I.O.L. The cost of in-
corporating AM.C. was, I think, borne by Capasco.
It was certainly borne within the Cape group. The
intention was that all sales of Cape asbestos to United
States customers would be made by AM.C. The ex-
act nature of the arrangements with Egnep and Casap
whereby AM. C. became the owner of the asbestos
has not been disclosed by the evidence adduced be-
fore me. This is not surprising since the relevant
documentation has, since the sale of C.I.O.L. and
Casap to Transvaal Consolidated Exploration Co.
Ltd., been under the control of Transvaal Consoli-
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dated. It seems clear, however, that AM.C. was no
more than a corporate name. It was described by Mr.
Penna as "an invoicing company" with no employees
of its own. I would expect to find, if all the relevant
documents were available, that AM. C. acted through
employees or officers of either Casap or Egnep.

(ii) C.P.c. was incorporated on 12 December 1977.
The shares were issued to Mr. Morgan. The lawyers
acting in the incorporation were Lord, Bissell &
Brook. There is no clear evidence as to who paid the
costs of incorporation. I am prepared to assume that,
directly or indirectly, the funds came from Cape or
Capasco. This assumption does not lead to the con-
clusion that Cape or Capasco was the beneficial
owner of the c.P.c. shares. It was an essential feature
of the new trading arrangements that the new Illinois
corporation would be an independent corporation
outside the Cape group owned as well as managed by
Mr. Morgan. There would not, in these circum-
stances, be any equity in the shares that Cape could
claim as against Mr. Morgan. In my opinion, the
C.P.c. shares were, in equity as well as in law,
owned by Mr. Morgan.

(iii) An agency agreement dated June 1978
was entered into. The parties were AM.C., c.P.C.
and Mr. Morgan. This is an important agreement.
Under paragraph 1, AM.C. appointed C.P.c.:
*480

"as its exclusive advice and consultancy bureau to
assist the sale of its asbestos fibre (the product) in the
United States of America, Canada and Mexico (here-
inafter jointly called 'the territory') for a period of 10
years from 1 February 1978 to 31 January 1988. .
" There was a proviso for termination on 12
months' notice. Paragraph 3 set out the duties of
C.P.c. It provided:

"C.P.c. will carry out this appointment diligently
exercising all reasonable care and skill and will with-
out limiting the generality hereof (a) keep AM.C.
advised at regular intervals as to competitor products
market conditions and other commercial matters of
mutual interest; (b) perform such services as may be
required to facilitate or expedite the delivery of prod-
ucts contracted to be sold by AM. C. in the territory;
(c) endeavour to seek out and promote prospective
business on behalf of AM.C. and forward to AM.C.
requests for supplies of products provided always that

supplies shall only be at prices and upon terms and
conditions determined by AM.C." Under para-
graph 4, C.P.C. agreed to "use its best endeavours to
promote the sale of the product on behalf of AM. C.
within the territory." Paragraph 4(d) provided inter
alia:

"nothing herein shall be construed to give C.P.C. any
authority to accept any orders to make any sales or to
conclude any contracts on its behalf." "Its be-
half' in that context was a reference to AM.C. Para-
graph 5 coupled with paragraph 4(b) left C.P.c. free
to sell material and products other than asbestos fibre
and to involve itself in other commercial activities.
Paragraph 6 required c.P.C.

"at its own cost and expense [to] provide proper of-
fice accommodation and staff for the purpose of run-
ning an efficient advice and consultancy bureau and
will pay all expenses incurred in maintaining and
operating the same." Paragraph 7 provided for
C.P.c. to be remunerated by a percentage commis-
sion based on the cost of all asbestos sales by AM. C.
in the territory. Paragraph 11 gave AM.C. an option
in certain circumstances to acquire the c.P.C.
shares:

"C.M. shall in such event offer all shares owned by
him in c.P.C. for sale to AM.C. (or such nominee as
it may appoint) at their net book value excluding
goodwill ... "

Paragraph 12 contained an acknowledgement that
beneficial ownership of the name "Continental Prod-
ucts Corporation" belonged to AM.C.

I have endeavoured to give a broad indication
of the contents of this agency agreement. c.P.C.
commenced business on 1February 1978 - in order to
dovetail with N.AAC.'s cesser of business on 31
January 1978 - but there is no evidence that between
1 February and 5 June 1978, or for that matter there-
after, C.P.C. did any business inconsistent with the
terms of the agency agreement. I conclude, therefore,
that the *481 terms of the agreement
are a reliable guide to the nature of the relationship
between C.P.c. and AM.C. and, hence between
C.P.c. and Cape.

(iv) C.P.C. leased offices on the 12th floor of 150,
North Wacker Drive. N.AAC.'s offices had been on
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the fifth floor. AM.C.'s employees became C.P.C.'s
employees. A good deal, though not all, of the furni-
ture and fittings in N.AAC.'s offices were removed
to C.P.C.'s offices. C.P.C. took over N.AAC.'s tele-
phone number.

(v) The financial agreements in connection with the
commencement by C.P.C. of business are, on the
evidence I have seen, somewhat obscure. It is clear
that C.P.c. would have had an immediate need of
funds. N.AA C.'s furniture and fittings had to be paid
for. Rent had to be paid for the 12th floor offices at
150, North Wacker Drive. The salaries of the em-
ployees, all ex-N.AAC. employees, had to be paid.
There were, no doubt, other outgoings as well. But
commission under the agreement with AM. C. would
not be payable immediately. There is evidence that a
sum of $12,000 was paid to C.P.c. by NAAC. In
one of his depositions Mr. Morgan described this sum
as made up of $10,000 severance pay due to him
from N.AAC. and paid at his request to C.P.c., and
$2,000 as c.P.C.'s charge for storing various files. It
seems likely that this sum of $12,000 was calculated
to assist c.P.C. in meeting the cost of establishing
itself at its new offices: see the letter of 23 November
1977, Mr. Morgan to Dr. Gaze, and Mr. Penna's
memorandum of 2 December 1977. But, in addition,
there is a mysterious sum of $160,000 that was paid
to C.P.c. on 4 January 1978. The Cape documents
that reveal this payment show it to have been a pay-
ment from a bank account of Cape with Chase Man-
hattan Bank in London. Mr. Penna said that he
thought it was a payment on account of future com-
mission. He said he did not think it would have been
a loan.

In the absence of any clear alternative explanation of
the payment of this $160,000 to C.P.c., I infer that it
was intended to enable C.P.C. to meet its overheads
until payment of commission began to come in.
Whether it was intended that the $160,000 should be
set off against future commission is not clear. This is
no evidence one way or the other. I shall assume that
it was not so intended and that it was a payment made
by Cape to enable C.P.c. to set up in business and to
perform the agency obligations expected of it. Acting
as agent in connection with sales of Cape asbestos
was not c.P.C.'s only business activity. In addition, it
traded in asbestos textiles on its own account, buying
and selling as principal.

The conclusions of fact that I have set out
above are not consistent with the contents of an affi-
davit sworn by Mr. Morgan on 16 March 1988 and
introduced into evidence under the Civil Evidence
Act 1968. In paragraph 5 of his affidavit, Mr. Morgan
deposes:

"Prior to 6 January 1978 I had negotiated with a rep-
resentative of an entity known as Associated Miner-
als Corporation (hereinafter called 'AM.C.'). I under-
stood that this company was an independent South
African trading company which distributed asbestos
for sale in international commerce."*482 This
evidence is, in my opinion, disengenuous and false.
Negotiations regarding the new trading arrangements
in which Mr. Morgan took part were negotiations, as
he must have known, with Cape. I reject as false his
evidence that he understood AM. C. to be an inde-
pendent South African trading company. I am satis-
fied that he knew very well it was a creature of Cape.
It follows from the falsity of paragraph 5 that I am
unable to place any reliance on the accuracy of the
rest of the affidavit. The conclusions I have expressed
about the $160,000 derive from my opinion as to the
probabilities inherent in the incorporation of C.P.C.
and its commencement of business. They do not de-
rive from Mr. Morgan's evidence.

C.P.C.'s conduct of its affairs was much the same as
N.AAC.'s had been. It paid the rent for its offices
and paid its employees. It received commission from
AM.C. as well as incurring expenditure and receiv-
ing payments in connection with its independent trad-
ing activities.

Does the manner in which C.P.C. was established
and carried on business justify the conclusion that
C.P.C.'s presence in Illinois can, for jurisdiction pur-
poses, be treated as the residence or presence of
Cape? In my judgment, the answer is "No." I do not
think, on analysis, that the plaintiffs' case is any
stronger than their case regarding N.AAC. If any-
thing, I think the case is weaker. N.AAC. was at
least a wholly owned subsidiary. C.P.c. even if in-
corporated and launched with Cape money, was, on
my reading of the facts, an independently owned
company. Like N.AAC., C.P.C. acted as agent for
the purpose of facilitating the sale in the United
States of Cape's asbestos. The seller of the asbestos in
N.AAC.'s time was Egnep or Casap. The seller in
C.P.C.'s time was, nominally, AM.C. but, in reality,
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still, I think, Egnep or Casap. c.P.c., like N.A.A.C.,
had no authority to bind Egnep, Casap or any other of
the Cape subsidiaries to any contract. c.P.c. like
N.AAC. carried on its own business from its own
offices at 150, North Wacker Drive. The provision by
Cape of the $160,000 as a starting-up fund does not
make the offices Cape's offices or the business Cape's
business.

Mr. Morison made a number of points on the
evidence regarding N.A.AC. and c.P.c. with which
I agree. He drew attention to the paucity of docu-
ments dealing with and revealing the true nature of
the $160,000 and commented that there must be offi-
cers or ex-officers of Cape who could have given
evidence about this. I agree. He invited me to infer
that the $160,000 was a necessary payment to dis-
charge the initial numing expenses of C.P.C. I do so
infer. He criticised Mr. Penna's evidence regarding
AM.C. and C.P.c. and pointed out that it was Mr.
Penna who had co-ordinated the setting up of AM. C.
I think this criticism was well founded. But none of
this is, in my opinion, critical. What is critical is what
C.P.c. and N.A.A.C. actually did on behalf of Cape
or Capasco. Each company, C.P.c. and N.AAC.,
assisted in the sale of Egnep's asbestos in the United
States. That is not enough. Mr. Morison invited me to
infer from, in particular, Mr. Penna's evidence that
the corporate form of the Cape group was form only.
I am not prepared to infer this. The evidence does
not, in my view, justify it. Each corporate member of
the Cape group had its own *483 well-
defined commercial function designed to serve the
over-all commercial purpose of mining and market-
ing asbestos. But that does not constitute a reason
why Cape, the parent company, should be treated as
present and amenable to be sued in each country in
which a subsidiary was present and carrying on busi-
ness.

Finally, Mr. Morison submitted that the onus was on
Cape to establish that it was not resident in the
United States and that I should hold that Cape had
failed to discharge that onus. I am not satisfed that it
is correct to say that the onus lies on Cape to estab-
lish that it was not resident in the United States. The
position seems to me to be this. The plaintiffs sue
Cape on a judgment given by a United States court.
The judgment is an apparently regular one. Cape dis-
putes jurisdiction on the ground that it is a foreign
company with no place of business in the United

States. The plaintiffs' answer is to assert that the
presence in the United States ofN.AAC. and c.P.C.
is to be treated as Cape's presence. But each of
N.AAC. and c.P.c. is in law an individual legal
persona. A contention that the presence in the United
States of either is to be treated as the presence of
Cape requires, in my opinion, he who so contends to
establish facts sufficient to support the contention.
This, in myjudgment, the plaintiffs have failed to do.

The plaintiffs' main case on "presence" was based
upon the presence in the United States of N.AAC.
and c.P.c. In his reply, Mr. Morison raised a third
possibility. He suggested that AM.C. may have been
present in Illinois at the relevant time and that, what-
ever the position regarding N.A.A.C. and C.P.c.,
AM. C. was, in effect, Cape. This suggestion was
based on the evidence ofMr. Summerfield who testi-
fied that an inspection of 150, North Wacker Drive in
August 1984 revealed a notice-board giving the
names of both C.P.c. and AM.C. as the occupants of
the 12th floor offices. Whether this notice-board was
in the same state in 1979 when the sale to Transvaal
Consolidated Exploration Co. Ltd. took place is not
known. There is an allegation in the pleadings that,
when the Tyler 2 actions were commenced, AM.C.
was present at 150, North Wacker Drive and, if I un-
derstood Mr. Morison correctly, his submission was
that since the onus was on Cape to satisfy me that it
was not present in the United States, it was for Cape
to establish that AM.C. was not present in the United
States at any material time. I do not accept this ap-
proach. There is no positive evidence to suggest that
AM.C. was an occupant of the 150, North Wacker
Drive offices at the time the Tyler 2 actions were
commenced.

I should also mention, in connection with Mr.
Morison's wielding of the onus argument, a point
made by him arising out of evidence given by Mr.
Penna that there had at one time been an agency
agreement between Cape and Capasco under which
all of Capasco's business had been carried on by Ca-
pasco as agent for Cape. In effect, Capasco's business
was Cape's business. This agreement had, said Mr.
Penna, been terminated in the mid 1970s.He said that
he had never seen any like agency agreement be-
tween Cape and N.A.AC. and did not think there had
been one, but that he could not exclude the possibil-
ity. Mr. Morison submitted that the burden lay on
Cape to satisfy me that there was no agency agree-
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ment between Cape and N.A.A.C. comparable to
that *484 between Cape and Capasco. I
was so satisfied from, in particular, the form of
N.A.A.C.'s annual accounts. These were drawn on
the footing that N.A.A.C.'s business was its own
business. There is nothing to suggest that the ac-
counts were drawn on a false footing. The correspon-
dence between N.A.A.C. and Cape concerning the
amount of the annual dividend to be declared by
N.A.A.C. is entirely consistent with the inferences to
be drawn from the accounts. But, in any event, there
is no positive evidence to suggest that there was ever
an agency agreement between N.A.A.C. and Cape on
the lines of that between Cape and Capasco to which
Mr. Penna had referred.

In my judgment, therefore, neither the presence in
Illinois of N.A.A.C. nor the presence in Illinois of
C.P.c. can be represented, for jurisdiction purposes,
as the presence in Illinois of Cape or Capasco. It fol-
lows that there was, in my judgment, no territorial
basis that entitled the Tyler court, by English com-
mon law standards, to take jurisdiction over Cape or
Capasco.

Issue 6

The question whether the residence or presence of
Cape and Capasco in Illinois entitled the Federal
Court of Tyler, Texas, to take jurisdiction over them
does not, if my conclusions under 4 and 5 above are
right, arise. But it is clear that this case is likely to go
further, and I think, therefore, that I should deal with
all the questions argued before me. For the purpose
of this question I must assume that Cape and Capasco
were present in Illinois when the Tyler 2 actions were
commenced. I must start by describing, in outline, the
nature, function and jurisdiction of a United States
district court. To enable me to do so, I have had great
assistance from the eminent United Statesjurists who
have given evidence in this case.

Section 1 of article III (the judicial article) of
the United States Constitution vests
the judicial power of the United States in a Supreme
Court and such inferior courts as Congress may from
time to time establish. Federal circuit courts and fed-
eral district courts have been established by Congress
pursuant to this power. The procedure to be observed
by federal courts may be laid down either by Con-
gress or the Supreme Court.

Judges of federal courts are appointed by the
President of the United States and confirmed by the
Senate. They are appointed for life and can be re-
moved only by Congress. Their salaries and expenses
are a charge on federal funds. They take oaths of al-
legiance to the United States Constitution. All this is
in contrast to judges of state courts who are appointed
by a state authority, are paid for by the state and take
oaths of allegiance to the state. The federal court sys-
tem is headed by the Supreme Court. Below the Su-
preme Court are the circuit courts, the courts of ap-
peals. The United States is divided into 13 judicial
circuits, each of which has a court of appeals. The
Fifth Circuit includes Louisiana, Mississippi and
Texas. Judges of the circuit courts of appeals are the
circuit judges. The federal courts of first instance are
the district courts. Each state is, according to its
population, allocated a number of districts. Each dis-
trict is allocated a number of judges. Texas has
four *485 districts, one of which is
the eastern district. The eastern district of Texas
comprises seven divisions, one of which is the Tyler
Division and another of which is the Marshall Divi-
sion. Judge Steger was a district judge of the eastern
district of Texas. He sat both at Tyler and at Mar-
shall, as well as at other venues in the eastern dis-
trict.

The subject matter jurisdiction of federal
district courts established by Congress is set out
in Chapter 85 of Title 28 of the United States
Code , entitled "Judicial Code and Judici-
ary." Section 133 1 entitled "Federal
question," provides: "The district courts shall have
original jurisdiction of all civil actions arising under
the constitution, laws or treaties of the United States."
This is an exclusive jurisdiction. Actions of this char-
acter cannot be entertained by state courts unless spe-
cific statutory authorisation is given.

Section 1332 is headed "Diversity of citizen-
ship." Paragraph (a) of the section provides:

"(a) The district courts shall have original jurisdiction
of all civil actions where the matter in controversy
exceeds the sum or value of $10,000, exclusive of
interest and costs, and is between (l) citizens of dif-
ferent states ... " Diversity jurisdiction, unlike
federal question jurisdiction, is not an exclusive ju-
risdiction. An action involving diversity of citizen-
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ship which could have been brought in a federal dis-
trict court can be commenced, if the plaintiff so
elects, in a state court. Any defendant, however, may
apply to the federal district court for the removal of
the action, as of right, to the district court. But in the
absence of any such application the case may be
prosecuted to judgment in the state court.

The necessity for Congress to have endowed federal
district courts with federal question jurisdiction is,
perhaps, obvious. Laws passed by Congress, treaties
of the United States, the Constitution of the United
States, may give rise to civil justiciable issues. Courts
for the trial of such issues are necessary. Chapter 85
also gives district courts original jurisdiction over
actions brought against foreign states (section 1330)
or brought by or against the United States itself (sec-
tion 1345 and 1346). In addition, original jurisdiction
over a number of specified types of actions is given
to district courts. These include admiralty and mari-
time cases (section 1333), bankruptcy cases (section
1334), patent cases (section 1338), civil rights cases
(section 1343) and many others. The explanation for
the jurisdiction given to the federal courts can in all
these cases be found in the nature of the actions in
question.

Diversity of citizenship jurisdiction, how-
ever, has a different provenance from any of these.
There is no obvious constitutional reason why diver-
sity jurisdiction should have been conferred on fed-
eral courts. A breach of contract action between two
citizens of the State of New York can be entertained
by the courts of New York. So can an action in con-
tract between a citizen of New York and a citizen of
Illinois. The need to have provided in the latter case
for federal district courts to have an overriding juris-
diction is not in the least obvious. The explanation
for diversity jurisdiction given by the commentators
and accepted by the witnesses before me is, broadly,
that at the time of *486 union there
was not the same confidence as there would be today
in the judicial qualities of state judges, and, in par-
ticular, in their impartiality when trying an action
between a citizen of their own state and a citizen of
another state. It was, so the explanation goes, thought
necessary to provide defendants with an opportunity,
when sued by a citizen of another state, to have the
action heard in a federal court. Consistent with this
explanation for the conferring of diversity jurisdic-
tion on federal district courts is the opinion of some

distinguished United States jurists that diversity ju-
risdiction has served its purpose and could with no
disadvantage now be abolished.

It is inherent in diversity of citizenship jurisdiction
that it is the identity of the parties, not the nature of
the action, that confers jurisdiction on the district
court.

A federal district court exercising its diver-
sity of citizenship jurisdiction does not, save as to
matters of procedure, apply federal law to the deter-
mination of the rights which are in issue. It applies
state law. Thus, in the case of a contract governed by
the law of Illinois, a breach of contract action may be
brought by a citizen of Illinois against a citizen of
Texas in a federal district court in Illinois; the law
applied will be the law of Illinois. If there is a car
accident in New York, the law of New York will de-
termine the rights of any injured persons. That will be
so whether an action for redress is brought in a New
York state court or in a New York federal district
court. That this is so was established by the seminal
decision of the United States Supreme Court
in Erie Railroad Co. v. Tompkins (1938) 304
US. 64 . Justice Brandeis said, at p.
78:

"Congress has no power to declare substantive rules
of common law applicable in a state whether they be
local in nature or "general," be they commercial law
or a part of the law of torts. And no clause in the
Constitution purports to confer such a power upon
the federal courts." In a later Supreme Court
case, Prima Paint Corporation v. Flood &
Conklin Manufacturing Co. (1967) 388 US.
395 , 404, Justice Fortas said:

"Since the decision in Erie
Railroad Co. v. Tompkins federal
courts are bound in diversity cases to follow state
rules of decision in matters which are 'substantive'
rather than 'procedural,' or where the matter is 'out-
come determinative.'" The decision
in Erie Railroad Co. v. Tompkins, 304 US.
64 is, I think, broadly accepted by US. jurists
as resting

"on the principle that the federal gov-
ernment as a whole, including Congress and the fed-
eral courts, has no more authority than that given to it
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by the Constitution. This principle, which is inherent
in the political theory underlying the very concept
and structure of the federal government, is reinforced
by the 10th Amendment, which reserves to the states
or to the people those powers not delegated to the
federal government by the Constitution":
see Federal Practice and Procedure

by Wright, Miller & Cooper, vol. 19,
para. 4505. *487

Federal district courts sitting in diversity have, there-
fore, a dual character. In one sense they are national
courts established and funded centrally; but they are
applying state substantive law and, in that sense, may
be regarded as state courts.

In order to entertain an action, a federal
district court must not only have subject matter juris-
diction but also in personam jurisdiction over the
defendants in the suit. It is an important and some-
what curious feature of the manner in which federal
district courts are established that, save in cases spe-
cially provided for by Congress or the Supreme
Court, each district court exercises the in personam
jurisdiction permitted by the law of the state in which
it sits: see Federal Rules of Procedure, rule
4 . Thus, if an action for personal injuries is
commenced in New York against a defendant resi-
dent in California, the jurisdiction of the New York
court over that defendant will depend upon the "long
arm" statute of the state of New York. Each state has
its own "long arm" statute serving, broadly, the pur-
pose that RS.C., Ord. 11 serves for
our own jurisdiction. There is no separate federal
"long arm" statute that Congress or the Supreme
Court have enacted so as to confer special federal in
personam jurisdiction on federal district courts. They
must rely on the laws of the respective forum states.
In Point Landing Inc. v. Omni Capital Inter-
national Ltd. (1986) 795 F. 2d 415 , 419, a
decision of the Court of Appeals for the Fifth Circuit,
it was held:

"Absent a rule or statute to the con-
trary, Federal Rule of Civil Procedure
4(e) permits a federal court to exercise
jurisdiction over only those defendants who are sub-
ject to the jurisdiction of courts of the state in which
the court sits." This rule applies not
only when the court is sitting in diversity but also
when it is dealing with a federal question case or in-

deed any other type of case in which it has original
jurisdiction.

Accordingly, whether a federal district court is exer-
cising federal question jurisdiction or whether it is
exercising diversity jurisdiction, its entitlement to
take jurisdiction over a particular defendant depends
on the "long arm" statute of the forum state. The ju-
risdiction objections taken by Cape in Tyler 1 were
taken on the ground that the "long arm" statute of
Texas did not entitle the federal district court at Ty-
ler, Texas, to take jurisdiction over Cape.

The effect of this rule and authority is that the Tyler
court in the Tyler 2 actions was sitting in diversity,
was applying to the causes of action Texas state law
and relied for its in personam jurisdiction over Cape
on the Texas "long arm" statute.

The question for me is whether presence in Illinois
is, under English law, a sufficient foundation for ju-
risdiction to be taken by the federal district court sit-
ting in Tyler, Texas.

There is no doubt but that, for conflict of
law purposes, each state within the United States is a
"country" and that for many conflicts oflaw purposes
the United States is not a "country." Each state, for
example, has its own common law. The United States
has no common law. A person may be domiciled in a
state. Domicile in the United States as a whole is a
meaningless concept. The proper law of a con-
tract *488 or of a tort may be the law
of a state but cannot be the law of the United States
as a whole. In Dicey's & Morris's Conflict of
Laws , 11th ed. (1987), p. 26 there is this
statement:

"Meaning of 'country.' This word has from long us-
age become almost a term of art among English-
speaking writers on the conflict of laws, and it is vi-
tally important to appreciate exactly what it means. It
was defined by Dicey as 'the whole of a territory sub-
ject under one sovereign to one body oflaw.' He sug-
gested that a better expression might be 'law district':
but this phrase has never found much favour with
English-speaking writers, who prefer the more famil-
iar word 'country.' England, Scotland, Northern Ire-
land, the Isle of Man, Jersey, Guernsey, Alderney,
Sark, each British colony, each of the American and
the Australian states and each of the Canadian prov-
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inces is a separate country in the sense of the conflict
of laws, though not one of them is a state known to
public international law." As part of the dis-
cussion of the meaning of the word "state," the text
contains this statement, at p. 27:

"A state mayor may not coincide with a country in
the sense of the conflict of laws. Unitary states like
Sweden, the Netherlands and New Zealand, where
the law is the same throughout the state, are 'coun-
tries' in this sense. But composite states like the
United Kingdom, the United States, Australia and
Canada are not." I find it difficult to accept
that for some private international law purposes the
United States may not be a "country." Take the case
of a federal district court hearing a federal anti-trust
damages suit. The suit would be a federal question
case, not a diversity case. The law being applied
would be United States law, not state law. Professor
Baade, giving evidence for the defendants, said that
in a federal anti-trust case the "country" would be the
United States. He accepted that this would be so even
though the in personam jurisdiction of the court was
determined by the forum state's "long arm" statute.
This seems to me to correspond with reality. Federal
anti-trust law is the product of United States statute,
not state statute, and applies to the whole of the
United States. It is the United States Congress that
has established the federal courts in which anti-trust
suits may be litigated. They are United States courts.
The in personam jurisdiction that enables a defendant
in an anti-trust suit to be brought before a federal
district court sitting in Texas is dependent upon the
Texas "long arm" statute but that is because Congress
has not chosen to confer any specific federal in per-
sonam jurisdiction upon federal district courts. I did
not understand it to be suggested that Congress could
not, with constitutional propriety, do so if it so de-
sired.

It was suggested that when sitting in federal
question jurisdiction a federal district court was, on
analysis, applying state law. The analysis was based
upon the provisions in the United States Constitution
that give federal legislation national efficacy. Federal
legislation becomes, in effect, it was argued, state
law. Accordingly a federal district court in a
*489 federal question case may be regarded
as applying state substantive law just as a federal
district court in a diversity case will be applying state
substantive law.

This analysis is, in my opinion, little more
than sophistry. The distinction between federal law
derived from federal statute, on the one hand, and
state law, whether derived from common law or state
statute, on the other hand, seems to me a clear one. It
must have seemed clear, too, to Congress in enact-
ing paragraph 1331 of the United States
Code which refers to "civil actions arising
under the Constitution, laws or treaties of the United
States." In my opinion, when a federal district court is
dealing with a federal question case, it is applying
federal substantive law, not state law.

Suppose then, in a federal question case, a defendant
who did not appear or take any part in the case had a
damages default judgment entered against him. If the
federal district court was sitting in Texas and the de-
fendant was resident in Illinois, would an English
court decline to enforce the judgment against the de-
fendant on the ground that the "country" of the court
was Texas and the court, by the standards of English
law, lacked jurisdiction over the defendant? I do not
see any reason why it should do so. The court would
be a United States court applying United States law.
Why should not such a court in such a case command
the obedience of a resident anywhere in the United
States? I justify my reaction by relying on the funda-
mental principle underlying territoriality as a basis of
jurisdiction. The sovereignty of the United States in
its own territory is, of course, recognised by English
law. The entitlement of the United States to establish
in its territory courts in which issues arising under its
laws may be adjudicated upon and disposed of is an
attribute of its sovereignty. It is also an attribute of its
sovereignty that the United States is entitled to invest
its courts with jurisdiction over any persons resident
in its territory. If Congress had chosen to establish a
federal district court at Washington D.C. for the pur-
pose of dealing with federal anti-trust cases, and with
in personam jurisdiction over any persons resident in
the United States, the proposition that, under English
law, that jurisdiction was excessive, would, in my
view, have been unarguable. Under English law a
resident in Alaska would owe the same obligation of
obedience to such a court as would a resident of
Washington D.C. The "country" of the court would,
unarguably, be the United States as a whole.

I have been discussing that which for pre-
sent purposes is hypothetical. The Tyler court was
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sitting in diversity and was not dealing with a federal
question case. But the arguments addressed to me by
Sir Godfray Le Quesne on this issue have had at their
core the proposition that the United States as a whole
cannot be a "country" for private international law
purposes nor, in particular, for the purpose of en-
forcement in England of a damages award made by a
federal district court. I am unable to accept that
proposition. In my judgment, where a federal district
court is exercising federal question jurisdiction it is
doing so as a court of the United States in circum-
stances in which the "country" of the court is, for
English law purposes, the United States. I therefore
decline to approach the question before me on the
footing that *490 the United States
cannot be a "country" for enforcement of foreign
judgment purposes.

The question before me is whether a federal
district court sitting in diversity in a tort case is to be
regarded, for enforcement purposes, as a court of the
state in which it is sitting and whose law it is apply-
ing, or as a court of the United States which estab-
lished it. There is no authority that provides an an-
swer. A convenient starting point, however, is the
judgment of Blackburn J. in Schibsby v.
Westenholz, L.R. 6 Q.B. 155 . He said, at p.
161 - I have cited the passage before but I do so
again:

"If the defendants had been at the time of the judg-
ment subjects of the country whose judgment is
sought to be enforced against them, we think that its
laws would have bound them. Again, if the defen-
dants had been at the time when the suit was com-
menced resident in the country, so as to have the
benefit of its laws protecting them, or, as it is some-
times expressed, owing temporary allegiance to that
country, we think that its laws would have bound
them." How is this statement of principle to
be applied where one sovereign state has a number of
different systems of law that apply in different parts
of its territory? Sir Godfray suggested that the critical
question to be asked was whether the defendant was
present within the territorial jurisdiction of the court
which had given the judgment. He reminded me of
the statement by Lord Selborne L.C. in the
Rajah of Faridkote case [1894] A.c. 670
683, that "alljurisdiction is properly territorial." If the
defendant was not within the territorial jurisdiction of
the court concerned, then, said Sir Godfray, it would

be immaterial that he might be resident in the juris-
diction of another court set up by the same sovereign
power. I do not find difficulty in accepting these
submissions, but they do not seem to me to point the
way towards a solution to the main problem. The
question whether Cape was present within the territo-
rial jurisdiction of the federal district court at Tyler,
Texas, is one which must be answered by reference
to English international law. It is the attitude of Eng-
lish law to the territorial jurisdiction and competence
of a federal district court that I am trying to dis-
cover.

Sir Godfray submitted that the criterion to be applied
in answering the question depended on the function
of the district court. If the function of the court when
sitting in diversity was the administration of justice in
Texas, then it should be regarded as a state court with
a territorial jurisdiction covering Texas. Unless its
function was the administration of justice in the
United States as a whole, it should not be regarded as
a United States court with a territorial jurisdiction
covering the whole of the United States.

Sir Godfray then analysed the characteristics of a
federal district court and submitted that they showed
the court, when sitting in diversity, to be part of the
system for the administration of justice in the state in
which it sat.

If Sir Godfray's approach is correct, I do not
think his analysis or conclusions can be faulted. But I
am not satisfied that his approach is correct. The
question as to whether a foreign court has, in the eyes
of *491 English law, jurisdiction
over a defendant, may receive an affirmative answer
if a sufficient territorial connection between the de-
fendant and the court can be established. But the ter-
ritorial basis of jurisdiction is dependent upon and
cannot, in my opinion, be divorced from, the sover-
eignty of the "country" that has established the court
in question. It is, I think, recognition of the sover-
eignty of a foreign country that leads to recognition
of the entitlement of its courts to take jurisdiction
over persons resident in its sovereign territory. I do
not regard the United Kingdom with its constituent
private international law "countries" as inconsistent
with this thesis. It would be open to Parliament, if it
so desired, to create a court structure for the whole of
the United Kingdom for a specified class of case. I
can see no reason of principle why foreign countries,

© 2011 Thomson Reuters.



[1990] Ch. 433 Page 42
[1990] Ch. 433 [1990] 2 w.L.R. 657 [1991] 1All E.R. 929 [1990]u.c.c 786 [1990]n.c.i.c 479 [1990] Ch. 433
[1990] 2 w.L.R. 657 [1991] 1All E.R. 929 [1990] B.C.C. 786 [1990]n.c.i.c 479
(Cite as: [1990] Ch. 433)

with a private international law similar to ours,
should decline to recognise the jurisdiction of such a
court over persons resident anywhere in the United
Kingdom. The United States is a sovereign power
with a territory over which its sovereignty extends. It
has established courts whose in personam jurisdic-
tion, although subject to limits and derived from state
statutes, is capable of extending to individuals any-
where in the United States.

As a matter of principle, in my view, if a United
States court exercises jurisdiction over a person resi-
dent in the United States, it is exercising powers in-
herent in the sovereignty which adheres to the United
States. As a matter of principle, too, in my view,
English law should recognise the legitimacy of that
exercise of jurisdiction.

It follows that I agree with Mr. Morison that the an-
swer to the question which I must answer does not lie
in investigating the function discharged by the court
but lies in investigating the source of the authority of
the court. Whatever the function of a federal district
court in a diversity case, the source of its authority is
to be found in the sovereign power which established
it. For those reasons I conclude that the exercise of
jurisdiction by a federal district court over a person
resident in the United States is, by the standards of
English law, a legitimate and not an excessive exer-
cise of jurisdiction. If I had felt able to conclude that
Cape and Capasco were, when the Tyler 2 actions
were commenced, present in Illinois, I would have
held that to be a sufficient basis, in English law, for
the exercise by the Tyler court of jurisdiction over
them.

There is one final point I wish to make be-
fore leaving this issue. Cape and Capasco protested
the jurisdiction in the Tyler 1 actions. They con-
tended that the Texas "long arm" statute did not enti-
tle the Tyler district court to exercise in personam
jurisdiction over them. Their objections were over-
ruled by Judge Steger at an interlocutory stage but
were never the subject of a final ruling. The objec-
tions were not renewed in the Tyler 2 actions for the
obvious reason that Cape and Capasco took no part
therein. But it remains the contention of Cape and
Capasco that, under the Texas "long arm" statute, the
Tyler district court was not entitled to exercise in
personam jurisdiction over them. In the course of
argument before me, I thought for a time, wrongly,

that the alleged absence of in personam jurisdiction
of the Tyler court was being advanced as a reason
why the English courts should not recognise
*492 the jurisdiction exercised over Cape
and Capasco by the Tyler court. Sir Godfray made
plain to me, however, that I was under a misappre-
hension and that the contention that under the Texas
"long arm" statute the Tyler court lacked in personam
jurisdiction was not being relied on as a defence.
Nonetheless, evidence was given by, in particular,
Mr. Bernays and Mr. Hall as to the consequences
under United States law if that had been so. Their
evidence satisfied me that if a default judgment
against a defendant who has taken no part in the pro-
ceedings is given by a federal district court in cir-
cumstances in which the court has erroneously as-
sumed in personam jurisdiction over the defendant,
the defendant can raise the error in collateral proceed-
ings in order to resist the enforcement of the judg-
ment against him. In the instant case, Cape, if it
owned assets in California against which the plain-
tiffs sought to enforce the default judgment, could, if
its jurisdiction contention were a good one, resist
enforcement by establishing in collateral proceedings
in California the lack of jurisdiction of the Tyler
court.

Mr. Morison submitted, and I think Sir God-
fray agreed, that a domestic lack of jurisdiction was
not a ground upon which enforcement of a foreign
judgment in England could be resisted.
Pemberton v. Hughes [1899] 1 Ch. 781 was
cited as authority: see especially per
Sir Nathaniel Lindley M.R. at p. 790. But
Pemberton v. Hughes was a case dealing with
status, where special considerations apply.

I am not for a moment suggesting that the merits of a
foreign judgment can be re-examined in enforcement
proceedings in this country. But where enforcement
of a foreign money judgment is sought, it seems to
me odd and anomalous that English courts should
give to the judgment an efficacy denied it by the
courts of the forum. If, as I think, the United States as
a whole is the "country" of a federal district court and
if, within that country, collateral objection to the en-
forcement of a default judgment is possible, I do not
see, in principle, why that same collateral objection
should not be raised to resist enforcement of the
judgment in England. I need not and do not propose
to express a final opinion on this point since it does
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not arise as an issue in the present case. But the mat-
ter has been touched on in argument as well as in
evidence and I would not wish this judgment to be
taken as tacit support for the view that, provided by
English law standards the foreign court was not
claiming excessive jurisdiction, the judgment of the
foreign court would be enforceable in England not-
withstanding that under the law of the forum the
court had lacked jurisdiction. My present view is to
the contrary.

Summary of issue 7

It is at this point that the definitive part of my judg-
ment comes to an end. I have still to deal with issue 7
- fraud, natural justice and public policy. My conclu-
sions and findings on this issue are, in summary,
these:

(l) The allegations against Mr. Blake Bailey
of dishonesty and of procuring the default judgment
by fraud fail. (a) The several statements contained in
the findings of fact in the default judgment that were
based on the proposition that the Tyler 1 actions and
the Tyler 2 actions could be treated as one composite
unit of litigation were not untrue statements
*493 of fact but were statements based upon
a legal theory that Mr. Bailey, as counsel for the
plaintiffs, was entitled to espouse in the interests of
his clients. The theory was, in my view, miscon-
ceived but it was not, in my judgment, dishonest for
Mr. Bailey to draft the default judgment on the basis
of that legal theory. (b) Paragraph 11 of the findings
of fact contains statements of fact that were, in my
judgment, untrue in that the court did not review the
medical records of any of the plaintiffs and did not
make any determination in respect of any individual
plaintiff of the amount of damages that would prop-
erly compensate that plaintiff for his or her medical
treatment or pain and anguish or physical disability.
But I do not find that in drafting the default judgment
with paragraph 11 included therein or in submitting
the draft to Judge Steger, Mr. Bailey was acting dis-
honestly. (c) Mr. Bailey did not, I find, dishonestly
procure Judge Steger to award the damages sum of
$15,654,000 or to award an average of $75,000 per
plaintiff. The allegations of misrepresentation based
on the contents of the conversations between Judge
Steger and Mr. Bailey prior to 12 September 1983
fail. (d) Mr. Bailey did not, I find, mislead Judge
Steger either in respect of the findings of fact in the

default judgment or in respect of the quantum of
damages awarded. (e) It was not dishonest for Mr.
Bailey to procure Judge Steger to award the
$15,654,000 whether or not that level of award can
be categorised as exorbitant or as arbitrary.

But: (2) the default judgment is not, in my judgment,
a judgment that should be enforced in an English
court. (a) No evidence of damage or injury to any of
the plaintiffs, whether oral or in affidavit form, was
placed before Judge Steger. (b) Medical records to-
gether with counsel's summary of each plaintiffs case
were placed before the court on 12 September 1983
but the judgment was given before Judge Steger had
had any sufficient opportunity to peruse them and, as
I find, without him having done so. (c) The damages
award was quantified either as a total figure to be
divided among all the plaintiffs or on the basis of an
average figure per plaintiff and, in either case, with-
out any determination in respect of any individual
plaintiff of the amount of damages that that plaintiff
ought to recover from the defendants for the injuries
he or she had received. (d) The classification of the
plaintiffs into bands for damages purposes was car-
ried out by the plaintiffs' counsel and did not repre-
sent any judicial assessment made by Judge Steger of
the relative seriousness of the individual plaintiffs
injuries. (e) In the circumstances, the individual
awards of damages were arbitrary and did not follow
upon a judicial determination of the quantum of dam-
ages that the individual plaintiffs were entitled to
recover against the defendants.

For these reasons, expressed in summary form, the
default judgment was obtained, in my judgment, in
circumstances that, by the standards of English law,
were contrary to natural justice.

In my view, a judgment obtained in the circum-
stances revealed by the evidence of this case does not
give rise to any obligation of obedience enforceable
in any English court.

26 July. SCOTT J. read the following con-
clusion to his judgment: *494

Issue 7: fraud, natural justice and public policy

If my conclusion that, under English law, the Tyler
court did not have jurisdiction over Cape and Ca-
pasco is right, the issue whether enforcement of the
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default judgment should be refused on the ground
that it was procured by fraud, or that its enforcement
would offend principles of natural justice or public
policy, does not arise. But the defendants' case under
this head has involved allegations of dishonesty
against Mr. Blake Bailey. He, it is alleged, dishon-
estly procured the default judgment. Allegations
made against a professional man of dishonesty in the
course of his profession are allegations which, once
made, must be dealt with. Any other course would
not be fair to Mr. Bailey. For this reason, in particu-
lar, I must, notwithstanding my conclusions on the
other points in this case, deal in some detail with the
allegations of professional dishonesty made against
Mr. Bailey. I propose first to relate the circumstances
in which, on my reading of the evidence, the default
judgment came to take the form it did. [His Lordship
then examined in detail the evidence as to the manner
in which the default judgment given by Judge Steger
on 12 September 1983 came to be delivered, con-
cluded that the allegations against Mr. Bailey of dis-
honesty and fraud based on the contents of the judg-
ment failed, and continued:] The defence that the
default judgment was procured by fraud, therefore,
fails. That leaves the question whether, in the circum-
stances in which the judgment was obtained its en-
forcement in England can be resisted on natural jus-
tice or public policy grounds.

The circumstances in which the judgment
was obtained involve these particular features. (i) The
judgment was not based on evidence in the strict
sense. There was none. Nor was it based on the unau-
thenticated medical records that Mr. Bailey and Mr.
Clark had lodged on 12 September 1983. Judge
Steger had not had time to peruse them. (ii) The
medical material lodged by Mr. Bailey and Mr. Clark
did not purport to establish that the medical condition
of the respective plaintiffs had been caused by expo-
sure to asbestos dust. Nor did the material deal with
pain and suffering, present or future physical disabil-
ity, past or future medical expenses or, indeed, any
special damage of any kind. (iii) Judge Steger indi-
cated his willingness to grant an average of $75,000
per plaintiff. This was his only contribution to the
amount of the damages award. The $200,000-odd by
which the total award of $15,654,000 exceeded the
$75,000 average was simply the mathematical conse-
quence of the appendix A amendments effected by
Mr. Bailey and Mr. Clark. (iv) The provenance of the
$75,000 average is uncertain. It is likely that it de-
rived from Judge Steger's knowledge of the statistics

regarding the level of current settlements in asbestos-
related suits. It is possible that it owed something to
the arguments that Mr. Bailey addressed to the judge
at their third meeting. It could not, in my view, have
owed anything to the medical material lodged with
the court on 12 September 1983. (v) The decision as
to the category of damages into which each plaintiff
should be placed was made by counsel, Mr. Bailey
and Mr. Clark, not by Judge Steger. The decision as
to the level of the four categories and their relation-
ship to one another was made by counsel, not by
Judge Steger. Judge Steger required the average
award to be *495 reduced from
$120,000 to $75,000. It was counsel, not the judge,
who decided how that should be achieved. It was
counsel, not the judge, who decided to shift two
plaintiffs from the respective categories in which they
had originally been placed into new categories. The
judge was not told that this had been done and could
not have known that it had been done. (vi) The fea-
tures that I have mentioned justify, in my judgment,
these conclusions. First, no judicial hearing, worthy
of the name, at which quantum of damages was as-
sessed took place. Second, the attribution of specific
damages to the individual plaintiffs was not the result
of a judicial assessment of the individual entitlements
of the respective plaintiffs. Third, the total sum of
damages awarded was based on the judge's opinion
as to what would represent an appropriate average
award.

The procedure adopted by Mr. Bailey and Judge
Steger that led to the award of damages was not, in
my judgment, in accordance with the requirements of
the relevant federal rules. I base this conclusion on
the evidence in particular of Mr. Hall and Mr. Ber-
nays, but also on that of Mr. Brin and Mr. Davis, all
of whom were critical of the procedure that had been
adopted. Mr. Bailey and Mr. Patrick gave evidence to
the effect that Judge Steger was not required to hold a
judicial hearing for the purpose of assessment of
damages, was entitled to take into account unauthen-
ticated medical reports, could inform himself by
whatever means he chose of the significance of the
plaintiffs' medical condition, did not require evidence
causally connecting the plaintiffs' medical condition
with the defendants' negligence, and did not require
evidence of the plaintiffs' pain and suffering, medical
expenses past and future, or disability in order to
award damages in respect of these items. In prefer-
ring the evidence to the contrary given by the defen-
dants' witnesses, I am influenced by my own instinc-

© 2011 Thomson Reuters.



[1990] Ch. 433 Page 45
[1990] Ch. 433 [1990] 2 w.L.R. 657 [1991] 1All E.R. 929 [1990]u.c.c 786 [1990]n.c.i.c 479 [1990] Ch. 433
[1990] 2 w.L.R. 657 [1991] 1All E.R. 929 [1990] B.C.C. 786 [1990]n.c.i.c 479
(Cite as: [1990] Ch. 433)

tive reaction as a judge in a common lawjurisdiction.
The United States is - with all respect to Louisiana
and its civil law heritage - one of the great common
law jurisdictions. The federal rules relating to default
judgments and the federal rules of evidence seemed
to me familiar. They embody in broad substance rules
of evidence and of procedure similar to those which
apply in this country. The proposition that a judge
assessing tortious damages where liability has been
established against defendants in default can dispense
with a judicial hearing or with the rules of evidence,
or with the need of evidence, offends my understand-
ing of the role and function of a judge in a common
law jurisdiction. I found it easy to accept the evi-
dence of Mr. Bernays, Mr. Hall, Mr. Brin and Mr.
Davis and to conclude therefrom that that proposition
forms no part of United States law and procedure.

Whether it is relevant to find, as I do, that
the procedure leading to the damages award of 12
September 1983 was not in accordance with the fed-
eral rules is another matter. It may be that it is not.
But I would wish it to be clear that criticisms of that
procedure are not criticisms of the procedure pre-
scribed by the federal rules. It has not been suggested
on the defendants' side, and could not have been sug-
gested, that the content of the federal rules relating to
the manner in which default judgments can be ob-
tained and to the procedure for an assessment
of *496 damages are in any respect
offensive to natural justice. Indeed, the contrary is the
case. Those rules, like our own corresponding rules,
are designed to enable justice to be done and, from a
procedural point of view, are unimpeachable. Criti-
cism in the present case has been directed to what
actually happened. If Mr. Bailey had been correct in
representing the procedure followed as being consis-
tent with the federal rules, the criticism would have
been a criticism also of the federal rules. But Mr.
Bailey was not, in my judgment, correct. So that
point of criticism does not arise.

I must now consider the criteria to be applied in order
to decide whether or not a foreign judgment is im-
peachable on natural justice or public policy grounds.
I should say at once that, in my judgment, natural
justice and public policy cover, in the present case,
the same ground. If the judgment of 12 September
1983 is objectionable on natural justice grounds, it is
easy to conclude that it would be contrary to public
policy to permit its enforcement in this country. If it

is not objectionable on natural justice grounds, then,
on the footing that no jurisdictional objection can be
taken, I cannot see any public policy reason for not
enforcing it.

Mr. Falconer submitted that since due notice of the
default application had been given, no natural justice
objection to the default judgment could be main-
tained. On the authorities, he submitted, the require-
ments of natural justice, at least in the context of en-
forcement of foreign judgments, amount to no more
than that sufficient notice of the proceedings must be
given, together with an opportunity for the defendant
to have its case heard. He referred to the service on
Cape and Capasco of the notice of the plaintiffs' ap-
plication for a default judgment and submitted that
the defendants' natural justice defence must, accord-
ingly, fail.

There are, I agree, authorities which give
some support to this approach. Thus in Och-
senbein v. Papelier (1873) L.R. 8 Ch. App.
695 , 700, Mellish L.J. said:

"It was always held that a foreign judgment could be
impeached at law as contrary to the principles of
natural justice, as, for instance, on the ground of the
defendant having had no notice of the foreign action,
or not having been summoned, or of want of jurisdic-
tion, or that the judgment was fraudulently ob-
tained." In Robinson v. Fenner [1913]
3 K.B. 835 , 842-843, Channell J.
said:

"It is not enough, therefore, to say that the result
works injustice in the particular case, because a
wrong decision always does. So far as I can see, all
the instances given of what is 'contrary to natural
justice' for the purpose of preventing a foreign judg-
ment being sued on here are instances of injustice in
the mode of arriving at the result, such as deciding
against a man without hearing him or without having
given him any notice or the like." In
Jacobson v. Frachon (1927) 138 L.T. 386
390 , Lord Hanworth M.R. referred to Channell J.'s
judgment in Robinson v. Fenner [1913] 3
K.B. 835 and said: *497

"... I am inclined to agree with the view that he pre-
sents there, that the question of natural justice is al-
most, if not entirely, comprised in considering
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whether there has been an opportunity of having had
a hearing, and whether the procedure of the court has
been in accordance with the instincts of justice
whereby both parties are to be given a full opportu-
nity of being heard." In my view, however,
the references in the dicta to service of notice of the
hearing and to an opportunity to be heard are refer-
ences, by way of examples, to circumstances which
will constitute a want of natural justice and are not to
be taken as exhaustive.

In Schibsby v. Westenholz, L.R. 6 Q.B.
155 , 159, Blackburn J. referred to the obliga-
tion on a defendant to obey an order of a foreign
court of competent jurisdiction but went on to say
that "anything which negatives that duty, or forms a
legal excuse for not performing it, is a defence to the
action."

In Pemberton v. Hughes [1899] 1 Ch.
781 , 790-791, Lindley M.R. said:

"If a judgment is pronounced by a foreign court over
persons within its jurisdiction and in a matter with
which it is competent to deal, English courts never
investigate the propriety of the proceedings in the
foreign court, unless they offend against English
views of substantial justice. Where no substantial
justice, according to English notions, is offended, all
that English courts look to is the finality of the judg-
ment and the jurisdiction of the court, in this sense
and to this extent - namely, its competence to enter-
tain the sort of case which it did deal with, and its
competence to require the defendant to appear before
it. If the court has jurisdiction in this sense and to this
extent, the courts of this country never inquire
whether the jurisdiction has been properly or improp-
erly exercised, provided always that no substantial
injustice, according to English notions, has been
committed." That passage expresses, in my
judgment, the fundamental criterion for the success
of a natural justice objection to the enforcement of a
foreign judgment. The proceedings in the foreign
court must "offend against English views of substan-
tial justice. "

Atkin L.J. in Jacobson v. Frachon, 138
L.T. 386 referred to Pemberton v.
Hughes [1899] 1 Ch. 781 and to Lindley
M.R.'s judgment and continued, at p. 392:

"By that it is quite plain from the context
that Lindley M.R. is dealing with proceedings offend-
ing against English views of substantial justice. He is
not dealing with the merits of the case or the actual
decision, because he goes on to say in the same case,
at p. 792, 'A judgment of a foreign court having ju-
risdiction over the parties and subject matter - i.e.,
having jurisdiction to summon the defendants before
it and to decide such matters as it has decided - can-
not be impeached in this country on its merits.' It is
plain that the Master of the Rolls is dealing only with
the proceeding, because it is obvious if a court gives
judgment on the merits for the plaintiff,
*498 when it is plain it ought to have
given judgment for the defendant, or vice versa, that
is a judgment which offends against the English
views of substantial justice. Nevertheless as the Mas-
ter of the Rolls says, it cannot be impeached upon
that ground, but it can be impeached if the proceed-
ings, the method by which the court comes to a final
decision, are contrary to English views of substantial
justice. The Master of the Rolls seems to prefer, and I
can quite understand the use of the expression, 'con-
trary to the principles of natural justice;' the princi-
ples it is not always easy to define or to invite every-
body to agree about, whereas with our own principles
of justice we are familiar. Those principles seem to
me to involve this, first of all that the court being a
court of competent jurisdiction, has given notice to
the litigant that they are about to proceed to deter-
mine the rights between him and the other litigant;
the other is that having given him that notice, it does
afford him an opportunity of substantially presenting
his case before the court.

"Both those considerations appear to be
essential if they are to be in accordance with natural
justice. I think the expression of opinion of the late
Professor Dicey in his great book on the
Conflict of Laws , dealing with this subject
matter is a little narrowly expressed. He says in rule
107 (4th ed., p. 444): 'A foreign judgment may some-
times be invalid on account of the proceedings in
which the judgment was obtained being opposed to
natural justice.' Then he says that is owing to want of
due notice. 'But, in such a case, the court is generally
not a court of competent jurisdiction.' It may be that
the court is generally not a court of competent juris-
diction, but that seems to me by no means the whole
of the rule. A court of competent jurisdiction, as I
have said, may very well, either in accordance with
its rules or in violence of them, refuse a substantial
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hearing to the party, and, if so, it appears to me that
the judgment would be invalidated on the ground that
it was contrary to natural justice for the reasons I
have already to give. That gives quite free play for a
variation between different countries and different
jurisprudences of the method in which they shall hear
the parties and the nature of the evidence to be given
in the court. The case here depends upon whether or
not the procedure of this foreign court did offend
against our principles of substantial jus-
tice." Despite Atkin L.J.'s particular
reference to notice of the hearing being given to the
litigant and to an opportunity for the litigant to pre-
sent his case, he was not, in my view, purporting to
limit natural justice objections to objections based on
the absence of one or other of those features. He was
limiting natural justice objections to objections based
upon the procedure that had been adopted, but that, in
my opinion, is the only limitation that can be spelled
out of the judgment. The criterion expressed by Atkin
L.J. in the last sentence of the passage I have cited,
namely, whether "the procedure of this foreign court
did offend against our principles of substantial jus-
tice," is a broad one.

In my judgment, therefore, I must consider the pro-
cedure which led to the 12 September 1983 default
judgment and ask myself whether or not it offends
against English principles of substantial justice. *499

I must start with the important circumstance that
Cape and Capasco were in default and were thereby
taken to have admitted the pleaded allegations made
against them save in relation to damage. They had
forfeited any entitlement to a hearing save on the
issue of damages. There is no injustice in that. Sec-
ond, Cape and Capasco were given notice of the
plaintiffs' application for a default judgment. They
were given notice that the application would be heard
on 12 September 1983. Venue was not specified, but
I do not think that omission can be regarded as mate-
rial.

It is important, however, to notice the nature
of the relief which the plaintiffs were proposing to
seek. Their application, according to the document
served on Cape and Capasco, was to

"move the court to enter default judgment in favour
of plaintiffs ... and against defendants ... and fur-
ther, to hold hearing to determine the amount of relief

entitled to plaintiffs." This was notice to Cape
and Capasco of a judicial hearing at which a judicial
assessment of damages would take place.

The effect of the notice given to Cape and Capasco
cannot be divorced from the content of the federal
rules regarding default judgments. Under the federal
rules, as under our own rules, a judicial assessment of
damages where a defendant is in default is only nec-
essary if the claim is for an unliquidated sum: see
federal rule 55(b). If the claim is "for a sum certain or
for a sum which can by computation be made cer-
tain," the court clerk is required "upon request of the
plaintiff and upon affidavit of the amount due [to]
enter judgment for that amount ... against the defen-
dant." A default judgment on a claim for a liquidated
sum can, therefore, be obtained without any judicial
hearing or any judicial assessment of the amount of
the claim. There is no injustice in that.

The point can be taken further. It would be possible
for procedural rules to provide, in the case of an
unliquidated claim and a defendant in default, that the
plaintiff be entitled, upon giving to the defendant a
written estimate of the recoverable damages, to enter
judgment for the amount of the estimate, unless
within some specified time the defendant gave notice
of intention to dispute the amount. In that wayan
unliquidated claim could lead to a judgment against a
defendant in default without any judicial hearing and
without any judicial assessment of the damages. The
case is hypothetical, but I do not think that a judg-
ment so obtained could be described as offending
against English principles of substantial justice. The
defendant would have received notice of the amount
of the claim and would have been able to have dis-
puted the quantum of damages and to have put the
plaintiff to proof thereof if so advised.

I conclude that neither the absence of a judicial hear-
ing nor the absence of a judicial assessment of dam-
ages is per se a procedural feature that is objection-
able. The context is all-important.

In the present case, the context is provided by
the federal rules. The federal rules make provision, in
actions for unliquidated damages where the defen-
dant is in default, for a judicial process in the course
of which *500 evidence will be ad-
duced and which will lead to due judicial considera-
tion by the judge, in the light of the pleadings and of
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the evidence, of the amount of damages to which the
plaintiff is entitled. A defendant in default in an ac-
tion for unliquidated damages is entitled to expect
that his liability to the plaintiff will be assessed by
the judge in the light of evidence which the judge has
considered and which, in the judge's opinion, justifies
the award that is made.

The requirements of substantial justice in a particular
case cannot, in my judgment, be divorced from the
legitimate expectation of both the plaintiff and the
defendant in the context of the procedural rules ap-
plicable to the case.

Moving from the general to the particular, the defen-
dants in the present case, Cape and Capasco, were, in
my view, entitled to expect that their liability to the
plaintiffs would be assessed by Judge Steger at the
hearing of which they had been given notice, in ac-
cordance with evidence laid before and considered by
the judge and in accordance with the judge's assess-
ment in the light of that evidence of the respective
plaintiffs' entitlements in damages. That is not what
happened. There was no consideration given by the
judge to the medical material relating to the individ-
ual plaintiffs and to the individual plaintiffs' entitle-
ments in the light of that medical material. If there
had been, the judge would not simply have said that
he would award an average of $75,000 per plaintiff.
Damages calculated on an average-per-plaintiff basis
may make very good sense for the purposes of a set-
tlement. The defendants who pay are not concerned
as to how the total sum is divided up among the indi-
vidual plaintiffs. But a judicial award so calculated is
the antithesis of an award based upon the individual
entitlements of the respective plaintiffs. Judge
Steger's approach demonstrated, in my opinion, that
he was not considering the individual cases and how
much the respective individuals were entitled to re-
cover against Cape and Capasco. The judge pur-
ported to award sums for pain and suffering, for
medical expenses, for disability. But the judge's ap-
proach via an average sum per plaintiff demonstrated
that he was not giving any consideration to these
heads of damage in respect of plaintiffs individually.

Nor did Judge Steger have any material before him
from which a judicial estimate of pain and suffering
or of medical expenses could have been made. Nor
did he, as opposed to counsel, determine the levels of
the four categories of damages or select the plaintiffs

to be placed in each of these categories. There was, in
short, in my opinion, no judicial assessment of dam-
ages.

In my judgment, the procedure adopted by Judge
Steger offended against English principles of sub-
stantial justice. The defendants were entitled to a ju-
dicial assessment of their liability. They did not have
one. The award of damages was arbitrary in amount,
not based on evidence and not related to the individ-
ual entitlements of the plaintiffs. Many of the features
of the procedure to which I have drawn attention
might, taken singly, have been insufficient to meet
the yardstick of substantial injustice. Taken together,
the criterion is, in myjudgment, satisfied.

Mr. Falconer submitted that the procedural
defects to which I have drawn attention could have
been the basis for an attack on the judgment
*501 in the federal courts, whether by way of
collateral action to have the judgment set aside or by
way of appeal. This may well be right, although by
now I suspect that such an attack or appeal would be
time-barred. Mr. Falconer then submitted that where
the foreign courts themselves provide a procedural
remedy, the English courts should not entertain the
objection. He referred me to Cheshire and
North's Private International Law , 11th ed.
(1987), p. 378, where it is stated that "the defence
will not succeed if the alleged unfairness consisted of
something that might have been combatted and re-
moved in the foreign action." Jacobson v. Fra-
chon, 138 L.T. 386 , is referred to in support of
that proposition. But that case turned on the question
whether the course of proceedings in the foreign
court whereby the judgment was obtained offended
English notions of substantial justice. It was held it
did not. The question whether, if the proceedings had
offended, the defect would have been cured by the
availability of an appeal procedure did not arise. As a
matter of principle, in my opinion, Mr. Falconer's
submission is unacceptable. If the procedure adopted
by a foreign court offends English notions of substan-
tial justice, whether or not the procedure be in accor-
dance with the procedural rules of the foreign court, I
cannot see any good reason why the resulting judg-
ment should be enforceable in England. It does not,
in my view, create any obligation of obedience bind-
ing on the defendant that an English court should be
required to recognise. So it is, in my judgment, with
the default judgment of 12 September 1983. I do not
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accept that English law recognises any obligation on
Cape or Capasco of obedience to a judgment so ob-
tained, and I decline to enforce it.

It was argued, in addition, by Mr. Playford that the
default judgment for $15,654,000 was exorbitant in
amount, that the sums awarded to the individual
plaintiffs were in a like state and that the default
judgment should on that account, too, be rejected as
offending against English notions of substantial jus-
tice. Mr. Playford reminded me of Dr. Bidstrup's evi-
dence that had sought to establish that many of the
plaintiffs were, judged by the medical records, suffer-
ing from no lung injuries at all. Mr. Falconer justifia-
bly pointed out that a defence on the merits is not a
ground for declining to enforce a foreign judgment
and that a complaint based on the allegedly excessive
amount of the award was an attempt to re-open the
merits. Mr. Playford's point about the amount of the
award is not, in my view, a separate ground of com-
plaint but is part and parcel of the complaint that
there was no judicial assessment.

Judge Steger did not, in the present case,
review the medical material relating to each individ-
ual plaintiff and then assess the damages to which
that plaintiff was entitled. If he had done so and if he
had awarded the same amounts as are contained in
appendix A to the default judgment, Mr. Playford's
complaint would, I agree, have represented an at-
tempt to re-open the merits. I would then have had to
decide whether there could ever come a point at
which an English court would feel so outraged by the
excessive amount of a damages award that a refusal
to enforce the award would be justified and, if so,
whether that point had been reached in the present
case. On the facts of the present case, however,
I *502 do not, in my view, have to an-
swer those questions. The damages awarded to the
individual plaintiffs were not assessed by reference to
their respective individual circumstances. So the
question whether by reference to those circumstances
the damages awarded were outrageously excessive
does not arise.

Nonetheless, Mr. Playford was, in my opinion, able
to demonstrate, in relation to a number of plaintiffs
and their respective medical records, inconsistencies
in the levels of damages awarded to them. There
were some in respect of whom it was difficult to ac-
cept that any real injury had been suffered at all.

These examples served, in my view, to confirm that
no consideration had been given to the individual
deserts of the plaintiffs, to underline, in short, the
arbitrariness of the awards, rather than to establish
that the awards were exorbitant.

(vii) There are a few other minor matters that I
should deal with. (1) The damages awarded to the
plaintiffs in the action to which Capasco was not a
party are not enforceable against Capasco. That is
accepted. (2) There are some plaintiffs who were
intervenors in one or other of the Tyler 2 actions but
notice of whose intervention was never served on
Cape or Capasco. Prima facie this failure represents a
procedural defect of substance. Why should the de-
fault judgment in favour of these plaintiffs be en-
forced? Cape and Capasco were not in default and
had no opportunity to file an answer to the pleadings.
Mr. Falconer's answer was that since Cape and Ca-
pasco had for tactical reasons decided to take no part
in the Tyler 2 actions, the failure to give notice of the
interventions did not prejudice them. They would, in
any event, have taken no steps to defend the claim. I
accept Mr. Falconer's premise but not his conclusion.
I agree that it is as certain as anything can be certain
that, if served with notice of the interventions, Cape
and Capasco would have done nothing. Nonetheless,
notice to the defendants of the claims was, in my
view, an essential preliminary to recognition of the
default judgments. Substantial justice requires at
least, and in all cases, that notice of the claims be
given to the defendants. If that is not done, I do not
think the resultant judgment is enforceable in this
country. Accordingly, I would, on this ground also,
have dismissed the actions of those plaintiffs in re-
spect of whom notice of intervention was not served
on the defendants. (3) Finally, it is accepted by Mr.
Morison that, if, contrary to my view, the default
judgment is enforceable in England, the defendants
are entitled to set off against their liability thereunder
the sums recovered by the plaintiffs in the 1983 set-
tlement. Otherwise there would be double recovery.
This point does not affect the Unarco plaintiffs.

I must conclude by expressing my indebtedness to
counsel for their very great assistance in a case that
has been for me of unprecedented interest both on the
law and the facts and my regret that this final part of
myjudgment has been delayed.

Action dismissed. Plaintiffs to pay four-fifths of de-
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