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[1957 B. No. 3168.]; [1961] 3 W.L.R. 719

*116 Blohn v Desser and Others.

Queen's Bench Division

J. Diplock

1961 May 1, 2, 3.

Conflict of Laws—Foreign judgment—Implied
submission to foreign jurisdiction—Judgment
against partnership firm in Austria—Sleeping part-
ner resident in England—Partner's name entered in
Austrian commercial register—Whether implied
submission to jurisdiction of Austrian
court—Whether judgment recognised by English
court—Austrian judgment not enforceable against
partners personally—Personal defences available in
Austria—Whether judgment final and conclus-
ive—Whether enforceable.

The plaintiff, an Austrian resident in Vienna, suing
on a bill of exchange, obtained in the Commercial
Court of Vienna a judgment against a partnership
firm there. The defendant was a partner in the firm
and her name was registered as such in the com-
mercial register in Vienna, but she was only a
sleeping partner receiving no income from the firm,
and at all material times was resident in England.
The plaintiff brought an action against the defend-
ant personally in England on, inter alia, the Austri-
an judgment. By Austrian law, although the firm
had no separate legal personality, the judgment was
not a judgment against the partners personally, and
in order to render her personally liable a further ac-
tion would have had to be brought against the de-
fendant, when various personal defences not con-
cluded by the judgment would have been available.
*117 The defendant did not seek to raise those de-
fences in the present action.

On the defendant's contention that the judgment of
the Austrian court was not binding or enforceable
against her:-

(1)that the defendant, as a partner in the firm, must
be regarded as having carried on business in Vienna
through an agent resident there and that, having
permitted those matters to be notified to persons
dealing with the firm by registration in a public re-
gister, she had impliedly agreed with those persons
to submit to the jurisdiction of the court of Vienna,
and that, therefore, the English courts would recog-
nise the judgment of the court of Vienna.Dictum of
Buckley L.J. in Emanuel v. Symon.[1908] 1 K.B.
302, 309, C.A. applied.(2)But that the judgment
against the partnership firm was not enforceable
against the defendant as either it was not a judg-
ment against her personally or, if it was, by reason
of the defences which would be available to her in
Vienna it was not a final and conclusive judgment.

ACTION.

The following statement of facts is taken from the
judgment of Diplock J. The plaintiff, Mrs. Edith
Blohn, an Austrian national resident in Vienna,
sued Margarete Desser, Friderike Gottfried and
Franz Diamant, three members of a partnership firm
established under Austrian law, carrying on busi-
ness under the name Salvator Malskafee Ges-
selschaft Deir and Company. The business was a
family business and the defendants were brother
and sisters. The first defendant was resident in Eng-
land. She took no part in, and received no income
from the business, but her name remained on the
commercial register in Vienna as a partner, and in
Austrian law she remained a partner. She alone was
served with the writ and entered an appearance to
the English action. The action therefore continued
against her alone. The plaintiff and her only witness
as to fact, one, Koerpner, were unable to come to
England and their evidence was taken in Austria
under letters of request.

[1962] 2 Q.B. 116 Page 1
[1962] 2 Q.B. 116 [1961] 3 W.L.R. 719 [1961] 3 All E.R. 1 (1961) 105 S.J. 724 [1962] 2 Q.B. 116 [1961] 3 W.L.R.
719 [1961] 3 All E.R. 1 (1961) 105 S.J. 724
(Cite as: [1962] 2 Q.B. 116)

© 2011 Thomson Reuters.

http://www.westlaw.com/Find/Default.wl?rs=INTG1.0&vr=2.0&DB=999&FindType=Y&SerialNum=1907038204
http://www.westlaw.com/Find/Default.wl?rs=INTG1.0&vr=2.0&DB=999&FindType=Y&SerialNum=1907038204


At various dates between December, 1954, and Oc-
tober, 1956, the plaintiff made a number of loans to
Franz Diamant, the brother of the defendant, which
amounted to a sum of the order of 70,000 Austrian
schillings. Part of that sum was borrowed by him
for the business of the partnership firm and part for
his own private purposes. By November, 1956, the
partnership firm was in serious financial difficulties
and on November 21 judicial proceedings were
started in the Commercial Court of Vienna for the
purpose of arriving at a composition of creditors.
No composition agreement was reached with the
creditors, and on March 18, 1957, bankruptcy*118
proceedings were instituted in the Commercial
Court and a trustee in bankruptcy was appointed in
Vienna. The effect of such proceedings and ap-
pointment in Austrian law was to divest Diamant of
all authority to act on behalf of the partnership firm
for so long as the bankruptcy proceedings contin-
ued. On June 15 the bankruptcy proceedings were
discontinued and were set aside because the avail-
able assets were insufficient to meet the costs of the
trustee in bankruptcy. Diamant's authority to act on
behalf of the firm accordingly revived upon that
date. On July 2, 1957, the plaintiff brought an ac-
tion for 70,000 Austrian schillings in the Commer-
cial Court of Vienna on a bill of exchange dated
November 3, 1956, payable on February 2, 1957,
and accepted by Franz Diamant in the name and on
behalf of the partnership firm, and on July 15,
1957, that court gave judgment for the plaintiff.

The plaintiff claimed (1) £1,003 9s. on the judg-
ment obtained against the partnership firm in the
Commercial Court in Vienna with costs and in-
terest; (2) alternatively £961 2s. on the bill of ex-
change; and (3) in the further alternative, £962 4s.
on an account stated bearing the date November 3,
1956, and signed by Franz Diamant on behalf and
in the name of the partnership firm.

The defendant denied that the bill of exchange and
account stated were in fact executed on November
3, 1956, but alleged that they were executed upon a
date about March 23 or 24, 1957, while the bank-

ruptcy proceedings were current, and that Franz
Diamant had no authority then to execute them on
behalf of the partnership firm. The defendant also
alleged that the judgment did not create a cause of
action against her in the English courts, on the
grounds, inter alia, that the Commercial Court of
Vienna had no jurisdiction to give judgment; and
that it was not a final and conclusive judgment.

Paul Sieghart for the plaintiff. In the view of Eng-
lish private international law the Austrian court had
jurisdiction: Dicey's Conflict of Laws, 7th ed.
(1958), rule 186, p. 1007. The defendant was a de-
fendant in the Austrian action: had it been an Eng-
lish action against an English partnership she would
have been deemed to have been a defendant: West-
ern National Bank v. Perez Triana.1 The evidence
was that the position is the same in Austrian law.
Being a defendant, she impliedly agreed to submit
to the jurisdiction of the Austrian court: Dicey's
Conflict of Laws, rule 189, 3rd Case; Emanuel v.
Symon2 ; Bank of*119 Australasia v. Harding3 ;
Bank of Australasia v. Nias.4 Further, the defend-
ant had an office or place of business in Austria and
the Austrian proceedings were in respect of a trans-
action effected through or at that office or place:
Dicey's Conflict of Laws, rule 189, 5th Case - Lit-
tauer Glove Corporation v. (F. W.) Milling-
ton(1920) Ltd.5 is cited as authority for this, but
does not seem to support it entirely. But the rule ac-
cords with the Foreign Judgments (Reciprocal En-
forcement) Act, 1933, s. 4 (2) (a) (iv) . Lastly, the
Austrian judgment was final and conclusive within
the meaning of Nouvion v. Freeman.6 The effect of
the expert evidence is that, although this defendant
could have raised personal defences (such as that
she was not a partner, or that the debt had been paid
since the judgment) if it was sought to enforce the
judgment against her in Austria, the judgment itself
was res judicata as to the existence and amount of
the debt itself and she would have been unable to
challenge this except on the ground that the judg-
ment had been obtained by fraud, which is a ground
on which any judgment, however final, can be set
aside. For the judgment to be other than "final and
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conclusive" it is not enough that an order has to be
obtained from the court which pronounced it for its
enforcement or that on an application for such an
order the judgment is liable to be abrogated or var-
ied: both those conditions must apply, and the use
of the word "or" instead of "and" in the headnote in
Harrop v. Harrop7 is wrong: see the judgment of
Sankey J. in that case.8 [Reference was also made
to In re Macartney9 and Beatty v. Beatty.10 ]

Leonard Caplan Q.C. and Harry Lester for the de-
fendant. If the bill of exchange was given in pursu-
ance of a fraudulent scheme between the plaintiff
and Diamant, then the plaintiff cannot recover on a
foreign judgment founded on that bill of exchange.
But if the foreign judgment is not vitiated by fraud
the plaintiff still cannot recover on it, because it is
not a final judgment; under the Austrian procedure
the defendant remains entitled to contest various
matters before there can be a judgment finally bind-
ing on her there. Accordingly, on the authority of
Nouvion v. Freeman,11 the present judgment is not
enforceable*120 in the English courts. Moreover,
the facts of the matter do not fall within any of the
five cases, enumerated by Buckley L.J. in Emanuel
V. Symon,12 in which the courts of this country
will enforce a foreign judgment. So far as any claim
is based upon an account stated or a bill of ex-
change, Diamant had no authority to bind the de-
fendant according to English law (In re Cunning-
ham & Co. Ltd.13 , and according to the expert
evidence the law of Austria is the same as our law
on this point. In any event, if the account was stated
and the bill of exchange accepted, between March
18 and June 15, 1957, then, by reason of the then
existing Austrian bankruptcy proceedings, diamant
would have had no authority to act for the defend-
ant at that time under Austrian law, and the account
stated and bill of exchange would, therefore, not
bind her.

DIPLOCK J.

stated the facts, found that the acceptance was in-
serted on the bill of exchange by Diamant and the
bill of exchange handed over in blank to the

plaintiff on the same day as the account stated,
namely, on March 23 or 24, 1957; and continued: It
follows, therefore, that in so far as the plaintiff's
case is based on the account stated or the bill of ex-
change it fails, because at the time that the account
stated was drawn up and the bill of exchange accep-
ted, Diamant had no authority to act on behalf of
the firm so as to make the first defendant liable as a
partner.

There remains to be dealt with the plaintiff's claim
upon the Austrian judgment. In Austrian law the in-
dividual partners of a partnership firm are poten-
tially liable for the debts of the partnership, and the
partnership does not possess a separate personality.
A creditor seeking to recover judgment in the Aus-
trian courts in respect of a partnership debt can
either sue the partnership firm in the firm's name,
as the plaintiff did in the present case, or can sue
the individual partners in their own names, or may
take both these steps simultaneously. If, as in the
present case, the partners are not sued individually,
but an action is brought against a partnership firm
in the partnership name, execution can be obtained
only against the partnership assets, and not against
the assets of the individual partners.

In order to render the individual partners personally
liable so as to obtain execution against their person-
al assets, it is necessary to bring a further action
against the individual partner sought to*121 be
rendered liable. In Austrian law there is no doctrine
of merger of the original debt in the judgment; the
action against individual partners is accordingly
brought upon the original debt. But the doctrine of
estoppel by res judicata applies, and the individual
partner cannot raise any defence which could have
been raised on behalf of the partnership in the ori-
ginal action against the partnership firm. He can,
however, raise other defences, either personal to
himself such as that he was not a partner at the ma-
terial time, or defences arising out of matters sub-
sequent to the judgment such as that the debt has
been satisfied in whole or in part since the judg-
ment.
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The expert witnesses in Austrian law were not
agreed as to whether an individual person could
raise as a defence the fact that the judgment against
the partnership firm had been obtained by fraud, or
whether, if he desired to allege this, he had to bring
separate proceedings to have the judgment against
the partnership firm set aside.

Faced with the invidious task of choosing between
rival experts, I prefer the view of Dr. Bresch that
separate proceedings to set the judgment aside are
required, if it is desired to resist the claim on the
ground that the judgment was obtained by fraud.

That is the background of Austrian law against
which I have to consider whether the plaintiff can
establish a cause of action based, not on the bill of
exchange itself or the account stated, but based on
the Austrian judgment against the partnership firm.
The first defendant says that this judgment does not
create a cause of action against her in the English
courts for three reasons: (1) that it was obtained by
fraud; (2) that the Commercial Court of Vienna by
which judgment was pronounced had no jurisdic-
tion to give judgment, and (3) that the judgment
was not a final and conclusive judgment against
her, in the sense in which that expression is used in
the English courts.

With considerable hesitation I have reached the
conclusion that I ought not to find that the judg-
ment is unenforceable on the grounds that it was
obtained by fraud. It is true that it was given in de-
fault of appearance and was founded on a bill of ex-
change which I have found to be ante-dated and in
fact accepted by a person who, at the real date of
acceptance, had no authority to bind the firm. It is
also true that Diamant has suggested a number of
reasons, all of them discreditable and none of them
credible, why it was brought into existence at that
date. But by the time the action was brought, that
is, after the bankruptcy was determined, Diamant's
authority to bind the firm was revived.*122

I am not prepared to find as a fact, apart from mere
suspicion, that there was no antecedent indebted-

ness of the firm to the plaintiff in respect of which
Franz Diamant could not have properly accepted a
bill of exchange for 70,000 schillings on behalf of
the firm at any time either before or after the bank-
ruptcy terminated. If this were so, the fact that the
bill of exchange was accepted on March 23 or 24,
and not either before March 18 or after June 15,
1957, although in law fatal to the claim on the bill
of exchange, would be little more than a technical-
ity and would not, in my view, constitute such ex-
trinsic fraud as would entitle me, in the words of
Lindley L.J. in Vadala v. Lawes,14 to "fritter away"
the principle that a foreign judgment is final and
conclusive on the merits.

Although, therefore, there are many grounds of
deep suspicion, I am not prepared, without having
had the opportunity of myself seeing and hearing
the plaintiff and Koerpner, to hold that the judg-
ment of the Commercial Court of Vienna is void-
able for having been obtained by fraud.

The second ground on which the first defendant re-
lies, namely. that the Commercial Court of Vienna
had no jurisdiction to pronounce judgment against
her, raises a point of law upon which there is no
direct authority. Mrs. Desser was at no relevant
time resident or present in Austria. She was,
however, a sleeping partner in the Austrian firm
which carried on business in Vienna at a place of
business there, and whose managing partner,
Diamant, was resident in Vienna. The Austrian
firm, as I have said, had no separate legal personal-
ity in Austrian law.

The position is, therefore, that Mrs. Desser at all
material times carried on business in Vienna, not in
person, but through an agent resident in Vienna.
Does this render her amenable to the jurisdiction of
the Austrian courts in respect of a business transac-
tion effected on her behalf in Vienna by that agent,
if the action is brought at a time when the business
is still being carried on? This is a question which is
devoid of authority, no doubt because in the mod-
ern world business is generally conducted by cor-
porations, that is to say, fictitious persons who can
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only be resident through an agent. In the case of a
corporation, therefore, the relevant problem tends
to be whether the corporation. through its agent, is
resident in the foreign country: see, for example,
Littauer Glove Corporation v. (F. W.) Millington
(1920) Ltd.15 A natural person, however, can only
be resident in person. *123

I cannot therefore escape reaching a decision on the
question of principle: Has a court of a foreign coun-
try jurisdiction in an action in personam against a
debtor who does not reside physically in the coun-
try but who, at the time of the action, carries on
business at a place in that country through an agent
resident in that country, where the action is brought
in respect of a transaction effected by that agent at
his place of business?

In Emanuel v. Symon16 Buckley L.J. enumerated
the five cases in which an English court would en-
force a foreign judgment. His enumeration was as
follows17 : "(1) Where the defendant is a subject of
the foreign country in which the judgment has been
obtained; (2) where he was resident in the foreign
country when the action began; (3) where the de-
fendant in the character of plaintiff has selected the
forum in which he is afterwards sued; (4) where he
has voluntarily appeared; and (5) where he has con-
tracted to submit himself to the forum in which the
judgment was obtained."

There may be some doubt as to whether today it
would be held that the jurisdiction exists in the first
category of cases, but the other four cases have
never been questioned. It is also, I think, clear law
that the contract referred to in the fifth case, to sub-
mit to the forum in which the judgment was ob-
tained, may be express or implied.

It seems to me that, where a person becomes a part-
ner in a foreign firm with a place of business within
the jurisdiction of a foreign court, and appoints an
agent resident in that jurisdiction to conduct busi-
ness on behalf of the partnership at that place of
business, and causes or permits, as in the present
case, these matters to be notified to persons dealing

with that firm by registration in a public register, he
does impliedly agree with all persons to whom such
a notification is made - that is to say, the public - to
submit to the jurisdiction of the court of the country
in which the business is carried on in respect of
transactions conducted at that place of business by
that agent.

While I do not accept that comity is the basis on
which English courts recognise and enforce foreign
judgments, for there are many instances in which
English courts exercise jurisdiction in personam
over non-resident foreigners where they do not re-
cognise a similar jurisdiction in a foreign court, it is
to be observed that the English courts under R.S.C.,
Ord. 48A, r. 1, do purport to exercise jurisdiction
over non-resident foreign partners*124 of partner-
ship firms carrying on business at a place of busi-
ness in England. I hold, therefore, in the absence of
any binding authority upon me, that the Commer-
cial Court of Vienna had jurisdiction to entertain an
action against the first defendant upon the bill of
exchange.

This, however, does not conclude the matter. The
plaintiff did not obtain a judgment against the first
defendant personally, but only a judgment against
the firm. The judgment is no doubt final and con-
clusive against the firm and can be executed against
the partnership assets. But in Austrian law of itself
it creates no personal liability against the first de-
fendant and gives no right of execution against her
personal effects. In order to render her personally
liable in Austrian law a further action must be
brought against her in Austria and a further judg-
ment against her personally must be obtained. This
is not merely a procedure for obtaining execution of
an existing judgment, for, in the action against her,
although she would be estopped by res judicata
from raising any defence which could have been
raised in the action against the partnership, she
could raise other defences personal to herself, such
as that she was not a partner at the relevant time, or
defences arising after the original judgment, such as
payment of the debt in whole or in part.
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In my opinion, the judgment against the partnership
firm is not enforceable against the first defendant in
England on the alternative grounds either (a) that it
is not a judgment against her personally, or (b) that
if it is, it is not a final and conclusive judgment.

What is a final and conclusive judgment in English
law so as to entitle a judgment creditor to sue upon
it in the English courts? Lord Herschell said in
Nouvion v. Freeman 18 : "My Lords, I think that in
order to establish that such a judgment has been
pronounced" - that is to say, a final and conclusive
judgment of a foreign court - "it must be shown that
in the court by which it was pronounced it conclus-
ively, finally, and for ever established the existence
of the debt of which it is sought to be made con-
clusive evidence in this country, so as to make it res
judicata between the parties. If it is not conclusive
in the same court which pronounced it, so that not-
withstanding such a judgment the existence of the
debt may between the*125 same parties be after-
wards contested in that court, and upon proper pro-
ceedings being taken and such contest being adju-
dicated upon, it may be declared that there existed
no obligation to pay the debt at all, then I do not
think that a judgment which is of that character can
be regarded as finally and conclusively evidencing
the debt, and so entitling the person who has ob-
tained the judgment to claim a decree from our
courts for the payment of that debt."

Lord Bramwell put the matter more succinctly in
his speech, where he said19 : "There is an essential
difference, therefore. between the case where a
court of competent jurisdiction has entertained all
the controversies between the parties which they
could and chose to raise, and come to a conclusion,
which is presumed to be accurate, and this case
where there is no ground for saying that all possible
controversies between the parties have been de-
cided."

The judgment of the Austrian court against the part-
nership firm does not, in my view, enable the
plaintiff to say as against the first defendant that all
possible controversies between the parties have

been decided by the judgment against the partner-
ship firm, because on the evidence of Austrian law
there are defences which would be available to her
which are not concluded by the judgment that the
partnership firm is liable. It is irrelevant that the
first defendant has not sought, in the present action
on the judgment, to raise the only kinds of defences
which would have been available to her had she
been sued personally in Austria after the judgment
against the partnership firm had been given. The
question is not whether she could have successfully
defended an action in Austria, but whether the judg-
ment against the partnership firm on which she is
sued in England falls within the category of a final
and conclusive judgment against her - a category of
judgment which alone the English courts will en-
force.

Interesting questions might have arisen had the
plaintiff, instead of suing on the judgment, sought
to rely upon it as an estoppel by res judicata by way
of reply to the defence to the cause of action on the
bill of exchange that it was accepted without au-
thority, but this has not been pleaded and fortu-
nately I need not consider it.*126

I hold, therefore, that the plaintiff cannot recover
against the first defendant on the judgment, and the
action accordingly fails.Judgment for the defendant,
with costs. ([Reported by LUCILLE FUNG, Barris-
ter-at-Law.] )
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 EXHIBIT 69 



[1962] 3 W.L.R. 157

*352 Rossano v Manufacturers' Life Insurance
Co.

Queen's Bench Division

J. McNair

1962 Feb. 14, 15, 16, 19, 20, 21; March 7.

Conflict of Laws—Contract—Proper law— Insur-
ance policies entered into in Egypt— Insurance
company's head office in Canada—Where moneys
payable—Proper law of contract—Situs of
debt—Contractual place of performance—Whether
Egypt or Ontario—Whether Egyptian garnishee or-
ders enforceable in England.

Conflict of Laws—Chose in action or
debt—Situs—Whether foreign law of situs relev-
ant—Insurance policies entered into in Egypt with
Ontario company.

Conflict of Laws—Confiscatory or political legisla-
tion—Exchange control legislation—Effect on
moneys payable under insurance policies—Place of
performance.

Conflict of laws—Revenue laws—Whether en-
forceable in other State—Garnishee orders in Egypt
in favour of Egyptian revenue authorities.

The plaintiff who, in 1940, was an Egyptian nation-
al residing and carrying on business as a cotton
merchant in Egypt, applied for three 20-year en-
dowment policies of insurance for £3,000, £4,000
and United States $10,000 with the defendant insur-
ance company, who had branches in many parts of
the world with their head office in Toronto,
Canada. On October 31, 1940, the defendants'
Cairo office issued to the plaintiff a single interim
policy covering the two applications for sterling

policies; and on November 25, 1940, the final
policies were executed at Toronto in the plaintiff's
favour, each policy being the form used by the de-
fendants for foreign business. The total 20 years'
premiums under the dollar policy were paid in ad-
vance to the head office in Toronto by means of a
draft on a bank in Boston; and the plaintiff likewise
paid the full 20 years' premiums in respect of the
sterling policies by sterling cheque to the defend-
ants' Cairo office. Under the first two policies, the
parties agreed that money was to be made payable
in banker's demand drafts on London for pounds
sterling. As to the third policy, it was agreed that
the money was to be paid in banker's demand draft
on New York for U.S. dollars.

The policies all matured on March 15, 1960, and
the plaintiff brought an action claiming the money
due under them. The defendants relied on two de-
fences: (a) that the proper law of the contracts be-
ing Egyptian or the situs of the debt or the contrac-
tual place of performance being in Egypt, payment
by the defendants would be illegal under the Egyp-
tian exchange control law if effected without the
permission of the Egyptian control authorities; (b)
that as there were two garnishee orders, served
upon the defendants' branch in Egypt by the Egyp-
tian revenue authorities in respect of tax alleged to
be due by the plaintiff, payment to the plaintiff
would expose them to penalties or to the risk of
having to pay the money twice and they were,
therefore, not liable to pay the sums claimed:-*353

(1)that applying the test as laid down by Lord Si-
monds in Bonython v. Commonwealth of Aus-
tralia[1951] A.C. 201, 219; 66 T.L.R. (Pt. 2) 969,
P.C., and accepted by the House of Lords in In re
United Railways of Havana and Regla Warehouses
Ltd.[1961] A.C. 1007; [1960] 2 W.L.R. 969; [1960]
2 All E.R. 332, H.L., as being "the system of law
by reference to which the contract was made and
that with which the transaction has its closest and
most real connection," the proper law of the con-
tracts was the law of Ontario, and, accordingly the
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Egyptian control legislation did not apply to the
policies as part of the proper law of the contracts
(post, p. 371).Pick v. Manufacturers' Life Insurance
Co.[1958] 2 Lloyd's Rep. 93 applied.(2)That Egyp-
tian exchange control legislation did not apply to
the policies merely by reason of the situs of the
debt being in Egypt (post, p. 371).Kleinwort, Sons
& Co. v. Ungarische Baumwolle Industrie Akt. &
Hungarian General Creditbank[1939] 2 K.B. 678;
55 T.L.R. 814; [1939] 3 All E.R. 38, C.A. ap-
plied.(3)That in considering what was the place of
performance of the contracts, the relevant act of
performance was the payment of the policy
moneys; and that although Egypt was a permissible
place of performance, the defendants had not the
right to insist on payment only in Egypt, and ac-
cordingly Egypt was not the relevant place of per-
formance and the Egyptian control legislation did
not apply (post, p. 372).Pick v. Manufacturers' Life
Insurance Co.[1958] 2 Lloyd's Rep. 93, con-
sidered.(4)That the recognition of the garnishee or-
ders served on the defendants would offend against
the well-settled principle that English courts will
not recognise or enforce directly or indirectly a for-
eign revenue law or claim (post, p. 376); and that,
accordingly, the defendants could not escape liabil-
ity on the policies by reason of the garnishee orders
and the plaintiff's claim succeeded.Peter Buchanan
Ltd. & Macharg v. McVey[1955] A.C. 516n. and
Indian and General Investment Trust Ltd. v. Borax
Consolidated Ltd.[1920] 1 K.B. 539; 36 T.L.R. 125
applied.Per curiam. I should not be deterred from
holding that the situs of the debt was not in Egypt
on evidence that by Egyptian law the situs of the
debt was Egypt (post, p. 380).

ACTION.

The following statement of facts is taken from the
judgment of McNair J. In 1940 Charles Rossano,
the plaintiff, was an Egyptian national by birth
residing in Egypt where, with others, he carried on
business in Alexandria as a partner in a limited
partnership firm by the name of Levi Rossano &
Co. At that time the Italian forces were threatening

Egypt, and it was clear that Egypt might become
the seat of war. In those circumstances discussion
took place between the plaintiff and Mr. Harrari,
the*354 district manager of the defendants' Alexan-
dria office, which ultimately resulted in the issue of
the policies sued upon. The policies were three
20-year endowment policies and were issued as fol-
lows: (1) On November 25, 1940, for £3,000 ster-
ling, payable on March 15, 1960, such amount be-
ing expressly made payable in banker's demand
drafts on London for pounds sterling. (2) On
November 25, 1940, for £4,000 sterling payable on
March 15, 1960, such amount being expressly made
payable in banker's demand drafts on London for
pounds sterling. (3) On January 21, 1941, for U.S.
10,000 dollars payable on March 15, 1960, such
amount being expressly made payable in banker's
demand draft on New York for United States dol-
lars.

The defendants were a company incorporated ac-
cording to the law of Canada, and having branches
in many countries outside Canada, including a
branch in Egypt, through which the policies in
question were negotiated. The policies matured on
March 15, 1960, and the amount alleged to be due
was a sum of £9,906 9s. 10d.

The plaintiff brought an action to recover this sum
and the amount being due was not disputed.

The defendants relied upon two main defences.
First, that the proper law of the contracts being
Egyptian law, or alternatively the situs of the debt
being in Egypt, or in the further alternative the con-
tractual place of performance, that was, payment of
the policy moneys, being Egypt, payment by the de-
fendants would be illegal under the Egyptian Ex-
change Control laws if effected without the permis-
sion of the Egyptian Control authorities as it would
involve a payment of foreign currency between two
persons occupying the status of residents under that
law. It was admitted that no permission had been
granted by the Exchange Control.

Secondly, the defendants said that by virtue of two
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garnishee orders, the one dated November 16, 1960,
and the second dated January 23, 1962, served upon
the defendants' branch in Egypt by the Egyptian
revenue authorities in respect of tax alleged to be
due by the plaintiff, payment by them of the policy
moneys to the plaintiff would expose them to pen-
alties under the law of Egypt, or expose them to the
risk of having to pay the money twice, and that they
were not liable to pay the sums claimed. The
plaintiff denied that he was under any tax liability,
but in any event submitted that for a variety of reas-
ons each of the orders was a nullity, and further,
seeing that to give effect to*355 them or either of
them would be at least indirectly to enforce a for-
eign revenue law, the court would not recognise
them.

In view of the fact that the defendants carried on
business in many countries outside Canada, it was
urged by the defendants that the case was of the
greatest importance to them far exceeding the
money involved since they might, if the plaintiff's
case was well founded, be involved in great diffi-
culties in connection with other policies issued in
Egypt or in many of the other countries in which
they carried on business.

John F. Donaldson Q.C. and Adrian Hamilton for
the plaintiff. (1) The defence is based first on provi-
sions of Egyptian exchange control legislation al-
leged to prohibit the payment of the policy moneys
outside Egypt. These provisions will not be recog-
nised in the English courts unless Egyptian law is
either the proper law of the contract, or the law of
the place where the contract has to be performed:
Kleinwort, Sons & Co. Ltd. v. Ungarische Baum-
wolle Industrie Aktiengesellschaft1 and Dicey's
Conflict of Laws, 7th ed., p. 919 et seq. Neither of
these conditions is fulfilled.

(2) The proper law of the contracts is not Egyptian
law, but the law of Ontario, or alternatively in the
case of the sterling policies, English law, and in the
case of the U.S. dollar policy, the law of the State
of New York. The test laid down by the House of
Lords in In re United Railways of Havana Ltd.,2

adopting the test of Lord Simonds delivering the
judgment of the Privy Council in Bonython v.
Commonwealth of Australia,3 is the system of law
by reference to which the contract was made or that
with which the transaction has its closest and most
real connection. In The Assunzione4 the test ap-
plied by the Court of Appeal was the test of Lord
Wright in Mount Albert Borough Council v. Aus-
tralasian Temperance and Mutual Life Assurance
Society Ltd.,5 namely, that the duty of the court is
to determine for the parties what is the proper law
which, as just and reasonable persons, they ought to
have intended if they had thought about the ques-
tion when they made the contract. In Pick v. Manu-
facturers' Life Insurance Co.6 Diplock J. held*356
that a policy issued by the same defendants, and,
the plaintiff contends, in distinguishable form was
governed by the law of Ontario.

The following factors in particular point to the
proper law being the law of Ontario, and not Egyp-
tian law: (a) The policies are on a standard form
and there is a presumption that all policies in that
form will be subject to the same law. The defend-
ants cannot have intended their policy to have dif-
ferent meanings in different countries. (b) At the
time the contracts were entered into there was a
world war in progress and the assured (who was
and is of the Jewish faith) wanted to be able to
draw money anywhere in the world. The defendants
assured him that he could do so in any country in
which the defendants operated subject to local regu-
lations. (c) The defendants' Cairo office had no au-
thority to issue policies. Such authority had to be
given by the defendants' head office in Toronto. No
alteration in the terms of a policy could be agreed
unless agreed to in writing by the head office. No-
tice of any assignment had to be given to the head
office. (d) Payment of amounts due under the
policy by or to the company were to be made in the
case of the sterling policies by bankers' demand
drafts on London for pounds sterling, and in the
dollar policy by bankers' demand drafts on New
York, U.S.A. for United States dollars. (e) The
plaintiff asked for the policy to be written in Eng-
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lish, rather than French - the commercial language
of Egypt. (f) In the case of the dollar policy the
premiums were prepaid in Toronto by drafts on Bo-
ston, and it was originally agreed that this policy
should be delivered in Boston, although ultimately
it was in fact delivered in Cairo. (g) In the case of
all the policies a claim could be made to the de-
fendants' head office or their nearest authorised rep-
resentative. (h) The defendants were incorporated
and had their head office in Toronto, Ontario, and
were subject to Ontario law, including the Insur-
ance Act of ontario, on which the form of policy
was substantially based. The statutory restrictions
referred to in the application form incorporated in
the policy relate to the Ontario statute. (i) In the
case of a 20-year endowment policy there is the
possibility of a policy-holder becoming interested
in the liquidation of the insurer, which in the
present case would have taken place under the law
of Ontario.

(3) In any event, if Egyptian law is applicable, the
exchange laws, on their true construction, do not
prohibit payment by the defendants' London
branch.*357

(4) The law of the place of performance is not
Egyptian law. There is no term in the policy that
the policy moneys are only payable in Egypt. The
notice on the policies invites the policy-holder who
wishes to make a claim to write to the head office
or nearest authorised representative of the defend-
ants. The primary place of payment and perform-
ance is London, in the case of the sterling policies,
and New York in the case of the dollar policy, and
Diplock J. was right in so holding in Pick's case.7

(5)The second limb of the defence is based on two
alleged Egyptian garnishee orders. English law will
not recognise these orders since the lex situs of the
debts is not Egyptian law. The lex situs of a debt
governs its validity and effect: Dicey's Conflict of
Laws, 7th ed., p. 556; Swiss Bank Corporation v.
Boehmische Bank.8 The lex situs of these debts
was Canadian, or alternatively English or New
York law, and not Egyptian law: New York Life In-

surance Co. v. Public Trustee9 ; Pick's case.10

(6) English courts will not recognise either of the
garnishee orders because they relate to alleged tax
liabilities of the plaintiff in Egypt, and their recog-
nition would involve indirect enforcement of for-
eign revenue law: Government of India v. Taylor11
;Peter Buchanan Ltd. v. McVey12 and Indian and
General Investment Trust Ltd. v. Borax Consolid-
ated Ltd.13

(7) These garnishee orders are administrative or-
ders, and not the orders of any court. There is no
authority for English courts to give judicial recog-
nition to an administrative garnishee order issued in
a foreign country, and no such recognition should
be given.

(8) Both garnishee orders are later in date than the
maturity dates of the policies. The defendants
should have paid the policies on maturity before the
garnishee orders were made, and cannot now take
advantage of their default in payment by relying on
these garnishee orders.

(9) On the facts both garnishee orders were invalid
as they were not proved to have been signed by the
Minister of Finance or his duly authorised deputy,
and were not served within the time required by
Egyptian law. [Brook's Wharf and Bull Wharf Ltd.
v. Goodman Bros.14 was referred to.]*358

Eustace Roskill Q.C. and Anthony Lloyd for the de-
fendants. This case raises important questions of
principle for the defendants, namely, (1) what is the
proper law of the contracts of insurance contained
in the policies, and (2) are the defendants obliged to
pay the policy moneys to the plaintiff in England if
to do so would be illegal by Egyptian law or would
put the defendants in peril of having to pay twice.

First, the proper law of the contracts is Egyptian
law. The correct test is that laid down in Bonython
v. Commonwealth of Australia15 and applied in In
re United Railways of Havana and Regla Ware-
houses Ltd.,16 namely, the law of the country with
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which the contract has the closest connection. The
following factors point to Egyptian law as the prop-
er law of the contracts. (1) The plaintiff was an
Egyptian national resident in Egypt at the time the
contracts were made. It was the plaintiff's intention
to remain in Egypt indefinitely. (2) The defendants
had an office in Cairo which was responsible for all
business transacted by the defendants in the Middle
East. This office was empowered to issue interim
policies and to adjust and settle claims. (3) The pre-
liminary negotiations for the contracts were carried
on in Egypt. The contracts were made in Egypt,
since by their express terms they did not become
binding until delivery of the policies, which in the
present case took place in Egypt. The policies were
kept in Egypt, and were on the defendants Egyptian
register. (4) The policies provided for payment of
premiums in Egypt.

Pick v. Manufacturers' Life Insurance Co.17 is dis-
tinguishable on all the above grounds. Alternat-
ively, it was wrongly decided.

Assuming Egyptian law to be the proper law of the
contracts then Egyptian exchange control legisla-
tion will be given full effect by English courts: In
re Helbert Wagg & Co. Ltd.18 ; Kahler v. Midland
Bank19 ; Zivnostenska Banka National Corporation
v. Frankman.20 Payment of the policy moneys has
at all material times been prohibited by the Egyp-
tian exchange control legislation without the con-
sent of the proper authorities. Accordingly, the de-
fendants have a good defence to this claim.

Alternatively, if Egyptian law is not the proper law
of the contracts, Egyptian exchange control legisla-
tion applies since*359 Egypt is the place of per-
formance. The policies do not expressly provide
where the policy moneys are to be paid, but there is
an implied term that they are to be paid in Egypt.
That is what the parties must have intended when
the contracts were made. The argument that the
parties must have intended the policy moneys to be
payable at the defendants' head office failed in New
York Life Insurance Co. v. Public Trustee.21 The
reference in the policies to payment by banker's de-

mand drafts on London and New York relates to the
mode of payment, not to the place of payment.

Secondly, the debts on the policies are situated in
Egypt. That is the place where they are primarily
payable by virtue of an implied term in the con-
tracts, or where they would have been paid accord-
ing to the ordinary course of business: F. & K. Jab-
bour v. Custodian for Israeli Absentee Property.22

The debts have been validly attached according to
Egyptian law by two garnishee orders. English
courts will recognise and give effect to that attach-
ment, since it is valid according to the law of the
place where the debts are situated: Swiss Bank Cor-
poration v. Boehmische Bank.23 Alternatively,
English courts will as a matter of comity give effect
to the garnishee orders since by Egyptian law, the
law of the place of attachment, the debts are situ-
ated in Egypt, or alternatively, since both debtor
and garnishee are subject to the jurisdiction of the
Egyptian courts: Martin v. Nadel24 ; Cheshire,
Private International Law, 4th ed., p. 460; 6th ed.,
p. 499. By giving effect to the Egyptian garnishee
orders the English court would not be enforcing a
foreign revenue law. There is a distinction between
a foreign government suing to recover tax in these
courts, which has never been permitted, and the re-
cognition of a valid attachment by a foreign gov-
ernment. Such recognition would not even be indir-
ect enforcement of the foreign revenue law. The
rule against enforcing foreign revenue laws has
never been carried so far.

Cur. adv. vult.

1962. March 7. MCNAIR J.

read the following judgment, which after stating the
facts substantially as set out above, continued:

(1) The first and most important matter which falls
for my*360 decision is as to the proper law of the
policies. None of the policies contain any express
provision as to what law is to govern the contract.
On behalf of the defendants it is submitted that the
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proper law is Egyptian law; on behalf of the
plaintiff it is submitted that the proper law of all
three policies is the law of Ontario, or alternatively
as to two of the policies for £3,000 and £4,000 ster-
ling respectively payable in banker's demand drafts
on London for pounds sterling, the proper law is the
law of England, and in respect of the third policy
for 10,000 United States dollars payable in banker's
demand draft on New York for United States dol-
lars, the proper law is the law of the state of New
York.

The test to be applied in determining the proper law
of the contract in the absence of any express provi-
sion in the policy or any provision in the policy as
to jurisdiction has in my judgment been authoritat-
ively determined in a manner binding upon me by
the decision of the House of Lords in In re United
Railways of Havana and Regla Warehouses Ltd.,
sub nom. Tomlinson and First Pennsylvanian Bank-
ing & Trust Co.,25 where their Lordships by a ma-
jority expressly accepted the test laid down in the
judgment of the Privy Council delivered by Lord
Simonds in John Lavington Bonython v. Common-
wealth of Australia26 as being "the system of law
by reference to which the contract was made or that
with which the transaction has its closest and mode
real connection." Later Lord Simonds said27 : "The
question then, is what is the proper law of the con-
tract, or, to relate the general question to the partic-
ular problem, within the framework of what monet-
ary or financial system should the instrument be
construed. On the assumption that express reference
is made to none, the question becomes a matter of
implication to be derived from all the circumstances
of the transaction." In the United Railways case28
(a case of immense complexity) one of the issues
was as to the proper law of a lease executed in New
York of certain rolling stock used on a railway un-
dertaking in Cuba, the lease forming the security
for repayment of a loan raised in the United States
of America for the purchase of the rolling stock.
Lord Denning said29 : "the test is simply with what
country has the transaction*361 the closest and
most real connection: see Bonython v. Common-

wealth of Australia.30 Applying this test, I think
the proper law of the transaction, including the
lease, is the law of one of the United States." It may
be observed that Lord Denning probably per incuri-
am has substituted the word "country" for "system
of law" in Lord Simonds' test, but it is clear that no
change was intended. Lord Morris said31 : "If,
then, the question is posed as to what is the law 'by
reference to which the contract was made or that
with which the transaction has its closest and most
real connection' ... I would answer - the law of
Pennsylvania." Lord Simonds32 stated that he was
wholly in agreement with Lord Morris's conclusion
of law upon the question of the law to be applied.
Lord Reid33 expressed his agreement with the reas-
ons given by Lord Denning and Lord Morris for ad-
opting the law of Pennsylvania. Lord Radcliffe took
a rather different view when he said34 : "I do not
think that the tests for determining the proper law
of a contract can ever be comprehended under a
single phrase, so various are the situations and con-
siderations that have to be taken account of; but this
is a case in which, in my opinion, the law of the
place of performance ought to be regarded as of
preponderating importance, and of those two pos-
sible places Pennsylvania, which is both the home
of the trustee and the place where the capital is to
be repaid, seems to me clearly the natural choice."

In the course of the argument I was referred to the
test formulated in rather different terms in the Court
of Appeal in The Assunzione,35 adopting a passage
from the judgment of Lord Wright in Mount Albert
Borough Council v. Australasian Temperance and
General Mutual Life Assurance Society,36 that the
duty of the court is "to determine for the parties
what is the proper law which, as just and reasonable
persons, they ought ... [to] have intended if they
had thought about the question when they made the
contract" (per Singleton L.J.37 and per Birkett L.J.
38 . It does not appear from the reports that the
Bonython case39 was cited in the argument in the
Court of Appeal in the Assunzione case40 or that
the latter was cited in the argument in the United-
Railways of Havana case.41 In these circumstances
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I propose to apply the test as laid down by Lord Si-
monds in the Bonython case42 and accepted by the
House of Lords in the United Railways of Havana
case.43

One further preliminary point. The proper law must
be determined as at the making of the contract,
though the court will, of course, give effect to
changes in that proper law which arise after the
making of the contract. See Kahler v. Midland
Bank44 and Zivnostenska Banka National Corpn. v.
Frankman,45 both cases in which the proper law of
the contract being a foreign law including its ex-
change control law, the English courts gave effect
to subsequent changes in that law.

(2) I now turn to the facts. At all material times the
defendants had an office in Cairo which was re-
sponsible for all business transacted by the defend-
ants over a wide area in the Middle East including
Egypt, the Sudan, Palestine, Cyprus, Lebanon, Syr-
ia and Iraq. This office was under the control of
Baird, who held a direct power of attorney from the
defendants. By this power Baird was empowered
(inter alia): "(1) To establish and manage agencies
of the company; (2) to canvass for and solicit ap-
plications for insurance with the company on the
lives of individuals; (3) to countersign and issue in-
terim policies of insurance and official receipts un-
der the conditions sanctioned by the company and
on forms having the signatures of the proper of-
ficers of the company; ... (7) to receive and collect
all vouchers proofs and documents of what kind so
ever which shall concern any loss; and to institute
all necessary inquiries and examinations touching
every such loss and to adjust and settle the same
with the respective claimants."

From the evidence of McNab, now the vice-
president and chief agency officer of the defend-
ants, and at the material time the agency superin-
tendent for the defendants covering the Middle East
Area, it appears that in practice the authority of the
Cairo office in the person of Baird to issue interim
policies was probably restricted as to amount and
some degree of control from head office; that in the

case of final policies, the decision whether to issue
them or not was taken in Toronto where the policy
was sealed, and that it was merely transmitted to
the branch for handing over; that claims, whether
under an interim policy or a*363 final policy
presented by the insured in Egypt, would be dealt
with by the Cairo office subject to corroboration or
authorisation from Toronto, though Cairo may have
had authority to pay claims of a certain amount by
themselves. Furthermore, apart from exchange con-
trol regulations, an assured, to obtain payment,
could in practice go to the head office or any
branch for payment wherever the policy was issued.
Indeed for the plaintiff one of the attractions in
dealing with the defendant company was that they
were a foreign insurance company abroad, and that
if Egypt was invaded, and he was not in occupied
territory, he would be able to draw his policy
moneys anywhere in the world. Confirmation that
Harrari so understood the position is to be found in
two letters which he wrote to the plaintiff under
date June 11, 1960, in which he stated that pay-
ments due in connection with the policies would be
made by drafts on London for sterling policies or
draft on New York for United States dollar policies,
and such payments would be made through any of
the company's branch offices in any country in
which the company operated provided that the com-
pany was not prevented from doing so by legal re-
strictions or exchange regulations of the Govern-
ments concerned. This evidence of the attitude of
the plaintiff and Harrari I regard as significant and
admissible not for the purpose of importing into the
contract any contractual terms to the effect stated,
but as part of the surrounding circumstances in
which the policies were negotiated.

(3) As the result of these negotiations the plaintiff
on June 11, 1940, signed three application forms
addressed to the defendants by which he applied for
three 20-year endowment policies for £3,000,
£4,000 and United States dollars 10,000 respect-
ively. These application forms, which were ulti-
mately incorporated into the final policies, con-
tained the following provisions: (a) The necessity
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for mise en demeure by huissier is expressly
waived; (b) policy to be written in English; (c) a de-
claration by the plaintiff that in the event of his
death the insurance was to be paid to his wife; and
(d) a declaration that he reserved the right to
change the beneficiary subject to statutory restric-
tions. The significance, if any, of these provisions I
shall refer to later.

(4) Payment of premiums. The total 20 years'
premiums under the dollar policy were paid in ad-
vance by the plaintiff with the application direct to
the defendants' head office in Toronto by means of
a draft on the First National Bank of Boston where
the plaintiff had dollar funds since before the war.
These dollars had been duly declared by the
plaintiff to the Egyptian exchange*364 control au-
thorities. As regards the sterling policies, the
plaintiff likewise in the first instance paid the full
20-year premium with the application amounting to
just under £5,000 by sterling cheque to the defend-
ants' Cairo office, but subsequently £2,700 of this
sum was repaid to the plaintiff.

(5) Issue of Interim Policies. On October 26 Baird
of the defendants' Cairo office cabled to the defend-
ants in Toronto for permission to issue interim
policies covering the plaintiff's application for the
sterling policies. On October 28 the defendants in
Toronto instructed their Cairo office to discuss with
the exchange control authorities the question of the
prepaid premiums, and to secure their written per-
mission to the issue of each of the policies, includ-
ing the dollar policy, showing the amount of the
policy and the amount of the prepaid premium, and
for permission for the delivery of the policies in the
United States as had been requested by the plaintiff
on June 19. No evidence was tendered as to what
was done on these instructions except that on
December 10, 1940, the plaintiff made a formal de-
claration that the dollars paid for the premiums of
the dollar policy formed part of a pre-war balance
to his credit at New York; but I infer that no objec-
tion was taken by the exchange control authorities
as to the issue of any of these policies provided

they were delivered in Egypt. On October 31, 1940,
the defendants' Cairo office issued to the plaintiff a
single interim policy for a period of five months for
£7,000 covering the two applications for the ster-
ling policies under the counter-signature of Baird.
These policies provided (so far as is material) as
follows: "This interim policy shall cease to be ef-
fective when a policy is issued to supersede the in-
surance hereunder. This interim policy may be can-
celled at any time during the said period of five
months." No interim policy for the dollar insurance
appears to have been issued.

(6) Issue of final policies sued upon. On November
25, 1940, three policies for £3,000, £4,000 and
United States $10,000 were executed at Toronto in
favour of the plaintiff bearing the signatures of the
general manager and of the president, and under the
seal of the defendant company. The dollar policy
was apparently lost in transit, and a new policy so
signed and sealed was executed on January 21,
1941. Subject to variations necessary in the dollar
policy to take account of the dollar obligations as to
the payment of the premiums and of the amount in-
sured, each of the policies was in identical form,
this being the form used by the company for foreign
business.*365

The policy for £3,000 recited that "the Manufactur-
ers' Life Insurance Company Limited head office
Toronto Canada hereby insure the life of Charles
Rossano ... under this policy of insurance, the par-
ticulars of which are as follows: (1) Plan of insur-
ance - twenty year endowment. (2) Sum insured -
three thousand pounds sterling. (3) When payable:
(a) on March 15, 1960, if the life insured is living
and this policy is in force; (b) on receipt and ap-
proval of the prior death of the life insured while
this policy is in force. (4) Beneficiary. If the policy
becomes payable as provided in (a) above, the in-
sured. If the policy becomes payable as provided in
(b) above, Mary Rossano, subject to the provisions
on the succeeding pages hereof. ... (8) Surplus. Ap-
portioned annually in accordance with the annual
dividend options on the succeeding pages of this

[1963] 2 Q.B. 352 Page 8
[1963] 2 Q.B. 352 [1962] 3 W.L.R. 157 [1962] 2 All E.R. 214 [1962] 1 Lloyd's Rep. 187 (1962) 106 S.J. 452 [1963]
2 Q.B. 352 [1962] 3 W.L.R. 157 [1962] 2 All E.R. 214 [1962] 1 Lloyd's Rep. 187 (1962) 106 S.J. 452
(Cite as: [1963] 2 Q.B. 352)

© 2011 Thomson Reuters.



policy. The provisions and options printed and writ-
ten by the company on the succeeding pages hereof
form part of this contract form as fully as if stated
over the seal and signatures hereto affixed." Over-
leaf there are set out a number of printed conditions
and two added rubber stamp clauses to which refer-
ence will be made.

It is only necessary to set out in this judgment cer-
tain of these clauses as follows: "Condition (1) The
Contract. This policy and the application therefor a
copy of which is attached constitute the entire con-
tract. This policy shall not take effect until it has
been delivered and the first premium paid to the
company in exchange for the official receipt, no
change having taken place in the insurability of the
life insured subsequent to the completion of the ap-
plication. No provision or condition of this policy
may be waived or modified except by endorsement
hereon signed by the president, vice-president or
general manager. (2) Incontestability. ... (3) Pay-
ment of Premiums. ... A grace of one month (of not
less than 30 days) from the actual due date of the
premium stated herein will be allowed for payment
of renewal premiums" (the first sentence of this
clause dealing with payment of the first premium
had been struck out in view of the payments of the
premiums in advance above referred to). "(4) Cur-
rency. All amounts payable under the terms of this
policy either to or by the company ale payable in
bankers demand drafts on London, England, for
pounds sterling." (In the case of the dollar policy
the final words read "bankers demand draft on New
York U.S.A. for United States Dollars.") "(5) Auto-
matic premium loan. ... (6) Loan values. ... (7) Cash
and paid up insurance values. ... (8) Extended insur-
ance. ... (9) Reinstatement. ... (10)*366 Payment of
claims. When this policy becomes a claim it must
be delivered to the company with a valid discharge
thereto. The amount of any lien or indebtedness on
the policy will be deducted from the amount pay-
able. (11) Suicide. ... (12) Proof of age." There then
follow provisions dealing with annual dividend op-
tions which are not material.

Next follows a printed clause dealing with appoint-
ment of beneficiary, and finally (so far as is materi-
al) a printed clause dealing with assignment in the
following terms: "Any assignment of this policy
shall be in duplicate and both copies sent to the
head office, Toronto, Canada."

Of the added clauses appearing by rubber stamp
two are or may be relevant: "(1) War Risks. Not-
withstanding anything herein contained to the con-
trary, this policy is issued on the condition that the
total sum payable hereunder shall not be greater
than the net amount of premium paid ... with in-
terest, (a) if the life insured serves in any military,
naval or air force and the death of the life insured
results directly from war ... (b) if the life insured
travels beyond the geographical boundaries of
Egypt and Palestine and the death of the life in-
sured results directly or indirectly from war. ... (2)
Payment of any sum to keep this policy in force
must be made at the company's offices at Cairo or
Alexandria - or to persons empowered to receive
them - in exchange for the company's official re-
ceipt signed by the general manager and counter-
signed by an agent or cashier of the company."

On the back of the policy the following notice is
printed: "Important. When it is desired to obtain
payment of any benefit under this contract write
direct to the Manufacturers' Life Insurance Com-
pany, Toronto, Canada, or communicate with the
nearest authorised representative of the company.
By so doing time and expense may be saved as the
company will furnish free of charge the required
forms for completion together with any necessary
advice and instructions." The policies having been
executed in Canada were sent to the company's
branch in Egypt and there delivered to the plaintiff.
They remained in Egypt until January or February,
1961, when they reached this country.

(7) Canadian Insurance Law. (a) The Manufactur-
ers' Life Insurance Company as an insurance com-
pany is subject to the Canadian and British Insur-
ance Companies Act, a Dominion Statute broadly
similar to the English Assurance Companies Acts
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containing provisions designed to secure their fin-
ancial stability,*367 their deposits and the rights of
different classes of policy holders in winding up.

(b) In Part V of the Insurance Act of Ontario
(chapter 183 in the Revised Statutes of Ontario,
1950) there are some 60 sections (sections 131-191)
containing detailed provisions relating to the rights
and obligations arising under contracts of life insur-
ance. Section 132 provides as follows: "(1) Not-
withstanding any agreement, condition or stipula-
tion to the contrary, this Part shall apply to every
contract of life insurance made in the Province after
January 1, 1925, and any term in any such contract
inconsistent with this Part shall be null and void. ...
(3) This Part shall apply to every other contract of
life insurance made after January 1, 1925, where
the contract provides that this Part shall apply or
that the contract shall be construed or governed by
the law of the Province."

Mr. McVitty, a member of the Ontario Bar, and a
partner in the firm of J. K. Henry and Associates of
Toronto, who act for the defendants in this case,
was called on behalf of the defendants to speak as
to the effect of this Act, and I am indebted to him
for his careful and informed evidence as to the ef-
fect of this law, and as to forms of contract in prac-
tice used by the defendants. It appears that the de-
fendants use five types of policy forms: The Cana-
dian form, the United States form, the United King-
dom form, the Foreign General form and the For-
eign British Commonwealth form. The policies is-
sued to the plaintiff were on the Foreign General
form. Accordingly, unless the policies were on the
facts stated above made in Ontario, and unless on
their true construction they provided that Part V
shall apply, or that the contract shall be construed
or governed by the law of the Province, Part V
would not as a matter of law apply to them. Mr.
McVitty, however, agreed that the agreement of the
parties that Part V should apply, or that it should be
governed and construed by the law of the Province,
might be express or implied. A comparison between
the terms of the Home or Canadian Policy and the

terms of the Foreign General Policy showed that
they were almost identical, and admittedly the
terms of the Home or Canadian policy are founded
upon the compulsory requirements of Part V. The
only points of difference at all between the
plaintiff's policy and the Home or Canadian policy
which were relied upon were (1) the war risk
clause; (2) the second of the rubber stamp clauses
dealing with payments of sums required to keep the
policy alive, and (3) the clause entitled "Appoint-
ment of Beneficiary."

Very considerable discussion arose on the terms of
this last*368 clause which, according to Mr.
McVitty, would be void under the Ontario Statute
in so far as it would or might permit the plaintiff to
substitute another beneficiary for his wife. Under
the Ontario Statute the wife is within the class of
preferred beneficiaries whose rights are safe-
guarded by this statute. Inasmuch, however, as in
the application form which formed part of the
policy the plaintiff "reserved the right to change the
beneficiary subject to statutory restrictions," the ef-
fect of reading these two provisions together is, in
my judgment, that the proviso to the printed benefi-
ciary clause to which objection was taken would
not operate if the change of beneficiary was not
permitted by the statutory restrictions, which I think
can refer only to the statutory restrictions contained
in the Ontario Act. I did not understand Mr.
McVitty to say anything to the contrary, though he
did say that the proviso offended against the law of
Ontario, and that the reservation of the right to
change the application form would not be of any
particular value to the plaintiff. I think it is quite
plain that the Foreign Form is in all essentials based
upon the terms of the Ontario Statute even though
that statute may not as a matter of law apply to all
insurances effected on the Foreign Form. Before
leaving this branch of the case I should just note
that, according to Mr. McVitty, a policy issued in
Toronto providing for payment in sterling or dollars
would normally or not unusually provide in the cur-
rency clause for payment by bankers' draft on Lon-
don or New York as the case may be.
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(8) Egyptian Insurance Law. By law No. 156 of
1950, which re-enacted with amendments law No.
92 of 1939 which applies to Egyptian undertakings
and foreign undertakings which transact in Egypt
life insurance, it is provided by article 16 that every
undertaking shall maintain a register of policies
transacted by the undertaking, and by article 20that
they shall maintain in Egypt assets of value at least
equal to the mathematical liability in respect of op-
erations transacted or fulfilled in Egypt. These as-
sets by article 24 are (subject to certain conditions)
made available to holders of such policies. The
plaintiff's policies were in accordance with this law
registered on the company's register in Egypt, and
the necessary deposits maintained in Egypt, but
there was no evidence that the plaintiff had any
knowledge of any of the matters referred to in this
paragraph.

(9) I have now set out at some length the material
evidence in this case bearing upon the issue of the
proper law of the contract. If the test had been with
what country had the transaction the*369 closest
and most real connection, following the language
used by Lord Denning, as I think per incuriam, in
the United Railways of Havana case,46 it may well
be that there was much to be said for the view that
the transaction had its closest and most real connec-
tion with Egypt, seeing that the policies were nego-
tiated between two parties in Egypt and were de-
livered in Egypt. But if the real question is what in-
tention as to the proper law is to be imputed to the
parties, and if the answer to this question is to be
tested by consideration of what is the system of law
by reference to which the contract was made or that
with which the transaction has its closest connec-
tion, I think the answer must quite clearly be not
the law of Egypt but rather the law of Ontario. The
policy form is clearly based on the law of Ontario.
The defendant corporation had its head office in
Ontario. The negotiations for the insurance conduc-
ted in Egypt could never have led to a policy unless
the terms of the application had been accepted by
the superior officers of the company in Toronto. No
alteration or modification of the printed conditions

of the policy could be effected unless expressly
agreed to in writing by the officers of the company
in Toronto. No assignment could be effective un-
less notice was given to the company in Toronto.
There is no provision in the policy requiring the
policies to be presented to the company for pay-
ment in Egypt. Both the policy moneys and the
premiums are expressed in a currency other than
Egyptian. The notice on the back of the policy ad-
vises the policy-holder who wishes to obtain pay-
ment to write direct to the head office in Canada or
communicate with the nearest authorised represent-
ative of the company. Further, it seems to me that
where a resident in a territory seeks life insurance
from a foreign insurance company through its local
agent in that territory, it is manifest that normally
he chooses the foreign company because he has
faith not only in that company, but in the system of
law under which it operates. One further observa-
tion may be added. It seems clear that under the
Bonython47 test the question is still what intention
is to be imputed to the parties: see the speech of
Lord Simonds.48

(10) Earlier in my judgment I reserved for later
consideration the relevance (if any) of two special
provisions in the application form as follows: (a)
"The necessity for mise en demeure by huissier is
expressly waived," and (b) "Policy to be written in
English." As to (a) the evidence was that mise en
demeure*370 relates and relates only to a procedur-
al provision of the mixed courts in Egypt (abolished
in 1947) which required that before proceedings
could be instituted a formal claim (similar to a soli-
citor's letter before action) should be served upon
the alleged debtor by an official process server. It
was submitted that this indicated that the parties
had in mind that, in the event of dispute, resort
would be made to the mixed court. Even if this be
so, I had evidence that the mixed court applied a
wide variety of laws by no means confined to the
law of Egypt. I am unable to infer anything relevant
from this provision. (b) "Policy to be written in
English." There was evidence that in 1940 the nor-
mal commercial language in Egypt was French.

[1963] 2 Q.B. 352 Page 11
[1963] 2 Q.B. 352 [1962] 3 W.L.R. 157 [1962] 2 All E.R. 214 [1962] 1 Lloyd's Rep. 187 (1962) 106 S.J. 452 [1963]
2 Q.B. 352 [1962] 3 W.L.R. 157 [1962] 2 All E.R. 214 [1962] 1 Lloyd's Rep. 187 (1962) 106 S.J. 452
(Cite as: [1963] 2 Q.B. 352)

© 2011 Thomson Reuters.



From this it was argued that but for the plaintiff's
election to have the policies in English, the policies
would have been in French, the commercial lan-
guage of Egypt. It could be equally argued that the
plaintiff's choice of English indicated that he
wanted to secure that the language used should not
be the commercial language of Egypt but should be
the language of Ontario.

(11) I am fortified in the conclusion which I have
reached by the decision of Diplock J. in Pick v.
Manufacturers' Life Insurance Co.,49 and by the
reasoning expressed by that judge for his conclu-
sion that the policy in question in that case was not
governed by the law of Palestine (now Israel) but
by the law of Ontario.

It was submitted by Mr. Roskill that that case was
distinguishable from this case, as I understand it, on
three grounds. First, that in Pick's case50 the as-
sured, a German refugee in Palestine. "had in the
back of his mind that he might return to Germany if
circumstances made that country again a congenial
place of residence," whereas the plaintiff was an
Egyptian born and bred, permanently residing
there, with no intention in 1940 of leaving Egypt;
but it is clear from the plaintiff's evidence (which I
accept) that at the time when the policies were ne-
gotiated there was war on the Egyptian border, and
being of Jewish faith he feared that he might have
to leave the country, and wished accordingly to
have policies payable anywhere in the world.
Secondly, that in Pick's case51 there was no evid-
ence that anyone had power to issue interim
policies in Palestine. This appears to be true, but in
my view is irrelevant. Thirdly, that in Pick's case52
the first sentence of the clause relating to payment
of premiums had not been struck out. As I have
already stated,*371 in the present case the plaintiff
paid the whole 20 years' premiums on the dollar
policy direct to the defendants in Toronto, and the
premiums on the sterling policies by a sterling
cheque to the defendants' Cairo office. Such pay-
ments made the first sentence of the clause unne-
cessary and inappropriate in the present case. I can-

not appreciate that this factor provided any valid
ground of distinction. In my judgment, accordingly,
the Egyptian control legislation does not apply to
these policies as part of the proper law of the con-
tracts.

(12) I next have to consider whether it applies (a)
by reason of the situs of the debt being in Egypt or
(b) by reason of the fact that Egypt is the contractu-
al place of performance. Though it is pleaded in
paragraph 6 of the re-amended defence that the
Egyptian control legislation would apply as part of
the law of the situs of the debt under the policy,
that situs being Egypt, I did not understand from
the argument addressed to me that the lex situs was
advanced as a ground for applying the Egyptian
control legislation independent of the law of the
place of performance. So far as I recall no authority
was cited to me on this branch of the case support-
ing such distinction, and I knew of none. It may be
observed that the lex situs is not stated to be such a
ground in rule 178 of the 7th edition of Dicey
which provides as follows: "(1) A contractual ob-
ligation may be invalidated or discharged by ex-
change control legislation if - (a) such legislation is
part of the law of the contract; or (b) it is part of the
law of the place of performance; or (c) it is part of
English law and the relevant statute or statutory in-
strument is applicable to the contract." In a note on
page 921 the editors observe: "The mere fact that
exchange control legislation is in force at the place
at which a party to the contract resides or carries on
business or in the State of which he is a national
and that the performance of the contract is excused
or made illegal by such legislation, is no defence to
an action on the contract, unless either the law to
which this legislation belongs is the proper law of
the contract, or the contract was to be performed at
the place where the legislation is in force." The pas-
sage is in my judgment abundantly supported by the
decision in the Court of Appeal in Kleinwort, Sons
& Co. v. Ungarische, etc.53

Accordingly I have next to consider what was the
place of performance of these contracts, and for this

[1963] 2 Q.B. 352 Page 12
[1963] 2 Q.B. 352 [1962] 3 W.L.R. 157 [1962] 2 All E.R. 214 [1962] 1 Lloyd's Rep. 187 (1962) 106 S.J. 452 [1963]
2 Q.B. 352 [1962] 3 W.L.R. 157 [1962] 2 All E.R. 214 [1962] 1 Lloyd's Rep. 187 (1962) 106 S.J. 452
(Cite as: [1963] 2 Q.B. 352)

© 2011 Thomson Reuters.

http://www.westlaw.com/Find/Default.wl?rs=INTG1.0&vr=2.0&DB=999&FindType=Y&SerialNum=1958018505
http://www.westlaw.com/Find/Default.wl?rs=INTG1.0&vr=2.0&DB=999&FindType=Y&SerialNum=1958018505
http://www.westlaw.com/Find/Default.wl?rs=INTG1.0&vr=2.0&DB=999&FindType=Y&SerialNum=1958018505
http://www.westlaw.com/Find/Default.wl?rs=INTG1.0&vr=2.0&DB=999&FindType=Y&SerialNum=1958018505
http://www.westlaw.com/Find/Default.wl?rs=INTG1.0&vr=2.0&DB=999&FindType=Y&SerialNum=1958018505
http://www.westlaw.com/Find/Default.wl?rs=INTG1.0&vr=2.0&DB=999&FindType=Y&SerialNum=1939034639
http://www.westlaw.com/Find/Default.wl?rs=INTG1.0&vr=2.0&DB=999&FindType=Y&SerialNum=1939034639


purpose the relevant act of performance is the pay-
ment of the policy moneys; for a*372 contract may
contain obligations which have to be performed in
different countries so that the law of the place of
performance of one obligation may be different
from the law of the place of performance of anoth-
er. The policies do not expressly provide for the
place of performance; the mode of performance of
the material obligation is stated in condition 4 of
the policy to be, in the case of the sterling policies,
"in bankers demand drafts on London England for
pounds sterling," or in the case of the dollar policy
in bankers demand drafts on New York U.S.A. for
United States dollars." Both these modes of pay-
ment are normal or not unusual modes of payment
in Ontario of sterling or dollar obligations. They
may be (though there was no direct evidence on this
point) also normal modes of payment in Egypt.

Reliance was placed upon the fact that the policies
were physically in Egypt at maturity date. I attach
no significance to this. Perhaps rather more weight
should be given to the fact that the policies were on
the defendants' Egyptian register and backed by de-
posits in Egypt, albeit they were also backed by de-
posits in Canada. But I can find no express or im-
plied term in the policies which justifies the defend-
ants in saying that the policy moneys are payable
only in Egypt. Indeed there is no express term in
the policy or any term necessarily to be implied to
require the defendants to maintain a branch in
Egypt authorised to pay. Furthermore, the notice on
the back of the policies clearly invites the policy-
holder who desires to obtain payment to write dir-
ect to the head office or the nearest authorised rep-
resentative of the company. Though Egypt was a
permissible place of performance, the defendants
had no right to insist upon payment only in Egypt,
and accordingly Egypt was not the relevant place of
performance.

In Pick's case54 Diplock J. said55 : "I apprehend
that the principal obligation of the defendants is to
pay sterling, the currency in which the policy is ex-
pressed, and that banker's drafts when delivered

amount to conditional payment only, and, if dishon-
oured on payment" (query "presentation") "in Lon-
don do not discharge the contract. The contract is
finally discharged only when the draft is honoured
in London, which is, in my view, the primary place
of payment in the strict sense of that word." This
may well be so.

(13) Though as stated above I have reached the
conclusion that the Egyptian control legislation
does not apply either as*373 part of the proper law
or as part of the law of the place of performance, it
is probably desirable that I should state shortly my
understanding as to the Egyptian control legislation
on the assumption that it does apply to the facts of
this case in view of the evidence which was called
by the defendants on this point.

For this purpose it is necessary to state certain fur-
ther facts. As stated above, in 1940 Rossano was an
Egyptian national residing and carrying on business
as a cotton merchant with others as a partner in a
limited partnership firm by the name of Levi
Rossano & Co. He is a member of the Jewish com-
munity. In the course of his business he had occa-
sion to make many visits abroad. In 1948, whilst
Rossano was out of Egypt for health reasons, his
property in Egypt was sequestrated for a short time
until July 3, 1949. He returned to Egypt in March,
1950, and remained there (apart from short business
trips abroad) until August 4, 1956, when he left
Egypt again on a business trip, having obtained a
tax clearance from the Egyptian revenue authorities
before leaving. In November, 1956, the Suez crisis
arose. Fearing that he would be subject to further
discrimination on the grounds of his faith Rossano
abandoned any intentions of returning to Egypt. His
Egyptian passport was withdrawn, and he assumed
Italian nationality by tracing descent from his
grandfather (a registered Italian national) and there-
after severed his connections wholly from Egypt so
far as to do so was within his power.

No evidence as to Egyptian law was called on be-
half of the plaintiff, but on behalf of the defendants
there was called Mr. Theodore Page, a member of
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the Inner Temple, who practised before the mixed
courts and British consular courts in Egypt until
they ceased to function as such in 1949. Since that
date Mr. Page had no right of audience before any
Egyptian courts, but has continued to advise clients
both in London and Egypt on matters of Egyptian
law and has done his best to keep his knowledge of
Egyptian law up to date. No objection was taken as
to the qualification of Mr. Page to give evidence on
Egyptian law as it exists today.

On the basis of Mr. Page's evidence it is I think
clear that (a) the plaintiff, notwithstanding his at-
tempt to sever his connections with Egypt, would
be regarded as a "resident" for the purpose of the
Egyptian control law; and (b) that a payment by the
defendants' branch in Egypt to the plaintiff of ster-
ling or dollar currency would be illegal without the
permission of*374 the exchange control authorities.
(See the statutory provisions relied upon by the de-
fendants by way of amendment in paragraph 6 of
the re-amended defence which were in force at the
material date of the policies, namely, March 15,
1960, when they were replaced by decree No. 893
of 1960 which came into force on October 22,
1960.) Mr. Page further stated that a payment of
sterling or dollars by the defendants in Toronto
would also be illegal by the same laws, and would
expose the defendants' Cairo branch and its person-
nel to penalties under Egyptian law.

It seems clear that under article 24 of chapter I, sec-
tion 3 of the Exchange Control Regulations of
1960, the defendant company itself would rank as a
"non-resident"; but their Egyptian branch being "a
branch or office of a foreign institution carrying out
any activity in the Egyptian Province" would rank
as a resident. The basis of Mr. Page's theory that
payment by the defendant company abroad would
involve the branch in Egypt in illegality was that,
from the Egyptian point of view, the liability of the
company is the liability of the branch and the
branch is a resident, and that the only place in the
Egyptian view where the policies could be paid be-
ing Egypt, a payment by the head office outside

Egypt would be a payment by the head office as
agent for the Cairo office. I confess that I find the
greatest possible difficulty in following this theory,
and had it been necessary for my decision I should
have held that I was left in doubt whether as a strict
matter of Egyptian law, as distinct from the practice
of the exchange control authorities, a payment by
the defendants' head office outside Egypt would be
illegal. In so stating my view I am not unmindful of
the limitation on the power of the court to draw
conclusions as to foreign law where the evidence of
an expert on foreign law has been given. (See
Dicey, 7th edition, page 1112, "Use of foreign
sources" and the cases there cited.)

(14) I now turn to the defence based upon the al-
leged garnishee orders. The facts as to the garnish-
ee orders are pleaded in paragraph 10 of the re-
amended defence as follows: "On November 16,
1960, the defendants were served with a garnishee
order," (the first garnishee order), "in respect of an
amount of £E5,677 alleged to be due from the
plaintiff to the Egyptian tax department for the
years 1950/51 to 1955/56 plus interest at 6 per cent.
from November 27, 1960. Further or alternatively
on or about January 23, 1962, the defendants were
served with a second garnishee order in respect of
an amount of £E12,291 alleged to be due from the
plaintiff to the Egyptian*375 tax department for the
years 1951 and 1952 exclusive of interest. The said
orders purported to attach all securities belonging
to the plaintiff in the hands of the defendants and
all sums of money falling due hereunder and to re-
quire the defendants to remit the same to the said
department or so much thereof as might be neces-
sary to cover the said amounts."

In support of this plea the defendants put in
(without objection as to their formal proof) two
documents in Arabic purporting to be the garnishee
orders relied upon, together with English transla-
tions. I accept that orders in this form were served
on the defendants in Cairo. The English translation
of the first garnishee order so far as is material
provides as follows: "In accordance with the au-
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thority empowered legally to us: We hereby have
levied an executory attachment against the taxpayer
Charles Rossano in the hands of the Manufacturers'
Life Insurance Company, of 20, Sharia Adj Pacha,
Cairo, on all what it would have in its custody such
as money, securities. deeds or otherwise. We have
notified the company not to effect payment of what
it would have in its hands or to hand over same to
the taxpayer. We have asked the said company to
file a declaration within fifteen days from the date
hereof regarding what it would have in its custody
and to show therein an accurate and detailed de-
scription thereof as well as its number and measure
or its weight or amount; and remit same within
forty days from the date hereof or remit what would
cover the said taxes plus interest re late payment or
deposit same with the Treasury of the inspectorate
in case the date of settlement has fallen due, other-
wise it should be withheld in its hands until such
date falls due when the company should remit same
or deposit it with the Treasury of the inspectorate."
The document bears the signatures of a tax inspect-
or and of a controller. Pursuant to this notice the
defendants' Cairo office on November 29, 1960,
wrote to the controller setting out particulars of the
three policies sued upon showing the maturity date
to be March 15, 1960, and stating with regard to re-
mitting the amounts as requested by the inspector-
ate: "We wish to draw your attention firstly that the
above mentioned policies are expressed in foreign
currencies and payable to a non-resident person and
that the matter necessitates the obtainment of ap-
proval from the Exchange Control before we effect
any payment in accordance with the prevailing laws
and regulations." In spite of further requests for
payment by the tax authorities no payments have
been made. For completeness I should add that the
tax in*376 question is alleged to be a liability of
Charles Rossano in his capacity as partner of Levi
Rossano & Company.

On behalf of the defendants it wag submitted (1)
that whatever be the proper law of the contract, the
debt is and was situated in Cairo and that debt has
been validly attached in the country where it was

situated; (2) that an English court will as a matter
of private international law recognise and give ef-
fect to the validity of that attachment and not put
the garnishee in peril of having to pay twice, and
that it does not matter whether the attachment pro-
ceedings are in respect of a revenue claim; (3) that
if the debt is not situated in Egypt, the English
court will as a matter of comity give effect to the
proceedings and will not put the garnishee in peril
of having to pay twice if the court is satisfied (a)
that by the law of the place of attachment the situs
of the debt is in that place, that is, Egypt; or (b) that
by the law of the place of attachment there is juris-
diction over the debtor, the garnishee and the gar-
nishor.

The plaintiff, on the other hand, by his counsel sub-
mitted (1) that the situs of the debt was not Egypt;
(2) that the garnishee orders were invalid (a) be-
cause not signed by the Minister of Finance or his
duly authorised deputy, and (b) because not served
on the debtor within six days as required by article
28 of the relevant law; (3) that the garnishee orders
provide no defence since (a) no payment has been
made under either or (b) neither of them was made
until after the maturity date on which the defend-
ants should have paid; (4) that this court should not
recognise the garnishee as to do so would be indir-
ectly at least to enforce a foreign revenue law; and
(5) that the orders being in the nature of adminis-
trative orders and not orders of any court, an Eng-
lish court will not enforce them.

Many of the points raised in these submissions raise
difficult questions of private international law upon
which English authority is scanty. But as I have
reached the conclusion that the fundamental objec-
tion to the recognition of these orders is that their
recognition would offend against the well-settled
principle that the English court will not recognise
or enforce directly or indirectly a foreign revenue
law or claim, it is not necessary for me as a matter
of decision to deal with many of the other points
raised. The basic principle underlying the proposi-
tion stated above is to be found stated with charac-
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teristic trenchancy by Lord Mansfield C.J. in
Planche v. Fletcher,56 Holman v.Johnson57 and
Lever v. Fletcher58 that "no country ever takes no-
tice of the revenue laws of another." (See the
speech of Lord Simonds in Government of India v.
Taylor,59 which is a direct authority, if authority be
needed, that the English courts will not entertain a
suit by a foreign State to recover a tax.) But in the
speech of Lord Keith60 reference is made with ap-
proval to the judgment of Kingsmill Moore J. in the
High Court of Eire in Peter Buchanan Ltd. &
Macharg v. McVey61 as illustrating the position
which is relevant to the present case "that in no cir-
cumstances will the courts directly or indirectly en-
force the revenue laws of another country."

In the course of the judgment above referred to,
Kingsmill Moore J.62 says this: "If I am right in at-
tributing such importance to the principle, then it is
clear that its enforcement must not depend merely
on the form in which the claim is made. It is not a
question whether the plaintiff is a foreign State or
the representative of a foreign State or its revenue
authority. In every case the substance of the claim
must be scrutinised, and if it then appears that it is
really a suit brought for the purpose of collecting
the debts of a foreign revenue it must be rejected."
In my judgment for this court to allow the defend-
ants to set up in diminution or extinction of the
plaintiff's claim a foreign garnishee order or attach-
ment served upon them by the Egyptian tax author-
ities would clearly be contrary to the principles
above stated.

Another application of the same principle is to be
found in Indian and General Investment Trust Ltd.
v. Borax Consolidated Ltd.,63 where the defendant
guarantors of certain gold bonds issued by a rail-
way company in the United States, who undertook
to pay the principal money and interest in London,
sought to deduct from the annual payment under the
bonds an income tax of 2 per cent. imposed under
the United States Government tax legislation which
required the railway company to deduct this tax on
payment of interest. Sankey J., in rejecting the de-

fence, said64 : "There is no Act of Parliament
which allows payment of income tax to another
country to be reckoned as a discharge." If in the
present case the defendants had*378 actually remit-
ted the amount of the tax to the Egyptian authorit-
ies, this would not, on the basis of Sankey J.'s judg-
ment, have been reckoned a discharge. Still less, if
no payment has been made, can a mere attachment
of a debt by a foreign revenue authority amount to a
defence.

It is perhaps not without significance to observe
that if this court by its judgment decreed that the
defendants were not liable on the policies by reason
of these orders, theoretically at least there would be
nothing to prevent the Egyptian revenue authorities
from recovering their alleged debt from some other
property of the plaintiff's in Egypt and not persist-
ing in their claim against the defendants under these
orders. I am, of course, not suggesting for a mo-
ment that the defendants, if released from the claim
under the garnishee, would not pay the plaintiff in
spite of the discharge of their policy debt by the
judgment.

Though I have preferred to rest my rejection of the
defendants' defence based upon the garnishee or-
ders upon the ground stated above, it is probably
convenient that I should deal with at least some of
the other points debated before me on this branch of
the case.

(15) Situs of debt. In New York Life Insurance Co.
v. Public Trustee65 the question arose whether
moneys due under life policies of a New York in-
surance company signed by the president and sec-
retary of the company and countersigned by the
general manager for Europe, which had been issued
in London to German nationals before the First
World War, were caught by the charge imposed
pursuant to the Treaty of Versailles. The policy
money was expressed to be paid in London. The
Court of Appeal, basing themselves primarily upon
the provision in the policies as to payment in Lon-
don, held that the debt was situated here and so
subject to the charge. There is no such express pro-
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vision in the policies here in suit. There being no
express provision in these policies as to the place of
payment, the defendants accordingly relied upon
the statement of principle by Pearson J. in F. & K.
Jabbour v. Custodian of Israeli Absentee Property
66 in the following terms: "Where a corporation has
residence in two or more countries, the debt or
chose in action is properly recoverable, and there-
fore situated in that one of those countries where
the sum payable is primarily payable, and that is
where it is required to be paid*379 by an express or
implied provision of the contract or, if there is no
such provision, where it would be paid according to
the ordinary course of business."

In the policies here sued upon there is no express
provision as to the place of payment. The mode of
payment is prescribed as "in banker's demand draft
on London," or in the case of the dollar policy "on
New York." In Pick's case67 above referred to Dip-
lock J. expressed the view that the primary place
for the delivery of the banker's draft on London was
the head office in Toronto, but that until the draft
was honoured in London the delivery of the draft
was conditional payment only, and the primary
place of payment was London. The plaintiff, if all
had gone well, would have collected his money by
presenting his banker's draft in London and New
York though he might of course have discounted
the draft elsewhere. But in the ordinary course of
business he would not, I think, have collected ster-
ling or dollars from the defendants in Egypt. I
should accordingly hold that the situs of the debt
was not in Egypt.

It was argued, however, that even if this is so by
English law, the debt for the policy moneys was by
Egyptian law situated in Egypt. According to the
uncontradicted evidence of Mr. Page, this is so. But
I am by no means certain that by English law or by
English principles of private international law this
is in any way relevant. In New York Life Insurance
Co. v. Public Trustee(supra)68 Warrington L.J.
says: "according to the law of one country it may be
that these debts which we are prepared to hold are

localised in England might be held to be localised
elsewhere, but what we have to do is to give our de-
cision upon the municipal law of this country and
upon the facts and circumstances of this particular
case."

It is true that the court there were considering the
application of an English statute, but I am not sure
that this is the critical point. Furthermore, there is
some authority that an English court would not be
debarred from determining on its own principles
that the proper law of a contract is the law of A. by
the fact that the courts of B. have held or would
hold that the proper law of the contract was the law
of B. or some law other than the law of A. (See In
re United Railways(supra),69 per Jenkins L.J.70
and per Willmer L.J.71 By parity of reasoning*380
it would seem to me that I should not be deterred
from holding that the situs of the debt was not in
Egypt on the evidence of Mr. Page that by Egyptian
law the situs of the debt was Egypt.

(16) Validity of the garnishee order. This question
was debated at great length in the evidence of Mr.
Page. In summary the effect of his evidence was as
follows: In the case of an ordinary non-
governmental debt it is open to the creditor A. to go
to the judge in chambers, and on production to him
of prima facie evidence of a debt due from B. to ap-
ply for an order against C. attaching by way of "pre-
cautionary execution" or cautionary sequestration
any debt due by C. to B. By the practice of the
Egyptian courts such attachment will be valid un-
less and until the debtor B. satisfies the judge in
chambers that no debt is due by him to A. In the
case of governmental debts the department con-
cerned may proceed by "the administrative way";
that is to say, without any application to the judge
in chambers they may by an order signed by the
minister or his duly authorised deputy, or, in the
case of a tax liability, on the basis of a tax assess-
ment signed by the minister or his duly authorised
deputy, issue a similar attachment signed by the
minister or his duly authorised deputy, issue a sim-
ilar attachment order on a third party who holds
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funds belonging to the debtor (for example, in the
case of a banker and customer) or who owes money
either in praesenti, or subject to a condition requir-
ing the person upon whom the order is served to de-
clare to the department what funds of the debtor he
holds or what moneys he owes the debtor either in
praesenti or subject to a condition, and further re-
quiring him to pay the money over to the depart-
ment within 40 days of the service of the notice in
the case of a present debt, or on the fulfilment of
the condition in the case of a conditional debt.

Two major points were taken on this topic by the
plaintiff (i) that neither the tax assessment referred
to in the attachments relied upon nor the attachment
orders were proved to have been signed by the min-
ister or his duly authorised deputy; and (ii) that it
was not proved that article 29 of the law 308 of
1955 requiring notice to the debtor within eight
days had been complied with. As to (i) Mr. Page's
evidence was to the effect that, by a general direct-
ive issued by the Minister of Finance soon after the
law was made, tax inspectors and controllers of the
relevant tax departments were authorised to sign the
relevant tax assessments and to issue and sign such
orders; but no such general directive was produced
or otherwise proved before me.*381

As to (ii) the material part of article 29 in the certi-
fied true translation put before the court provided as
follows: "A copy of the attachment notice must be
notified to the debtor within eight days following
the date of the notice served on the third party
whereby it should be mentioned the date on which
the notice was served on the third party otherwise
the attachment will be void." Though Mr. Page at
first accepted this translation as accurate, sub-
sequently he said that the true translation or mean-
ing of the concluding words was that "it was void-
able at the instance of the alleged debtor" or "under
sanction of the garnishee or seizure being voidable
at the instance of the debtor," this being Mr. Page's
translation of the French words "sous peine de
nullite de la saisie-arret."

I find some difficulty in accepting either of these

expressions as being true translations of the French
text. Mr. Page was, however, quite definite in his
view that the garnishee himself has no right to chal-
lenge the validity of the order and that it was bind-
ing upon him unless the alleged debtor applies to
the court to set it aside. No provision of the statute
or any decision of the court was produced in sup-
port of this view, but it was said to be based upon
the practice of the court. According to Mr. Page.
this result would follow even if the debtor being
abroad had in fact received no notice of the alleged
tax assessment or of the garnishee order. There be-
ing no evidence to the contrary I feel constrained to
accept this as the true view, however unreasonable
it may be, though I confess I have reached this con-
clusion with considerable reluctance and hesitation,
especially as I formed the view that Mr. Page
(under the pressure of cross-examination) perhaps
unconsciously was at times inclined to depart from
the position of a dispassionate expounder of the law
and assumed the role of an advocate.

But on the assumption that the garnishee orders or
either of them are valid by Egyptian law, and by
that law binding upon the defendants, two further
points remain for consideration. First, being gar-
nishee or sequestration orders imposed by the act of
the executive, and not the result of any judicial pro-
ceedings, must or should an English court afford
them recognition? I have been referred to no au-
thority of our courts in which the effect of adminis-
trative garnishee has been discussed. The editors of
Dicey when stating in rule 92 that the validity and
effect of an attachment or garnishment of a debt is
governed by the lex situs of the debt are clearly re-
ferring to garnishee orders made by a*382 compet-
ent court. I should not be disposed on general prin-
ciples to extend the recognition further.

Secondly, it is submitted on behalf of the plaintiff
that on the facts of this case the defendants should
not be held entitled to rely upon them since both of
them are later in date than the maturity dates of the
policies upon which date, upon my previous find-
ings, the policy moneys should have been paid. If

[1963] 2 Q.B. 352 Page 18
[1963] 2 Q.B. 352 [1962] 3 W.L.R. 157 [1962] 2 All E.R. 214 [1962] 1 Lloyd's Rep. 187 (1962) 106 S.J. 452 [1963]
2 Q.B. 352 [1962] 3 W.L.R. 157 [1962] 2 All E.R. 214 [1962] 1 Lloyd's Rep. 187 (1962) 106 S.J. 452
(Cite as: [1963] 2 Q.B. 352)

© 2011 Thomson Reuters.



allowed now to rely upon them, they would, it is
said, in effect be taking advantage of their own
wrong or default. In my judgment this plea is well-
founded, and should be accepted.

(17) I now turn to the third submission advanced on
behalf of the defendants. This may be stated as fol-
lows: That the English courts will as a matter of
comity give effect to foreign garnishee proceedings
if the court is satisfied (a) that by the law of the
place of attachment the situs of the debt is in the
country of attachment, namely, Egypt, or (b) that by
the law of the place of attachment there is jurisdic-
tion over the garnishee, the debtor and his garnis-
hor.

As to the first limb of this proposition I have
already stated my views as to the situs of the debt
and need not develop this point further since so far
as I know no separate authority was relied upon un-
der this branch of the argument.

As to the second limb of this submission based
upon the jurisdiction of the foreign court over the
debtor the garnishee and the garnishor, as at present
advised I should not be prepared to accept that on
the facts proved the Egyptian court had jurisdiction
over Rossano. At the time in question Rossano,
though according to Egyptian law still an Egyptian
national (albeit also an Italian national by Italian
law) and "resident" for the purpose of Egyptian ex-
change control regulations, was not physically in
Egypt, had no intention of returning to Egypt, and
so far as lay in his power had severed his connec-
tions with Egypt. He personally had no knowledge
of the orders. The limited partnership firm of Levi
Rossano & Co. had ceased to be registered on the
Egyptian Commercial Register and had ceased to
be a legal entity, and it was not proved to my satis-
faction that anyone in Egypt had any authority from
him to accept service of any proceedings or docu-
ments in relation to any personal liability of his.
Even if the attachment order had been an order of
the Egyptian court upon Rossano personally so as
to have the status of a judgment of a foreign court,
as at present advised I should not have concluded

that the Egyptian courts had such*383 jurisdiction
over Rossano as to justify enforcement of that judg-
ment at common law in the English courts.

Though the Foreign Judgments (Reciprocal En-
forcement) Act, 1933, has no application even to a
judgment of an Egyptian court seeing that the Act
has not been applied to Egypt, the provisions of
section 2 of that Act, which set out the grounds
upon which a foreign court is to be deemed to have
jurisdiction, were designed to reproduce the com-
mon law rules appropriate to the enforcement of a
foreign judgment at common law, and according to
the editors of Dicey, at p. 109, may be relied upon
as stating the rules of the common law. If this is so,
it is to be observed that in this section neither na-
tionality nor allegiance is stated as founding juris-
diction, nor would submission merely for the pur-
pose of protecting or otherwise obtaining the re-
lease of property seized, or threatened with seizure,
have founded jurisdiction. I should not be disposed
to accept the third submission as well founded.

I am much indebted to counsel for the help they
have given to me in this case by their wide-ranging
arguments. In case this case should go further, it is
right that I should state that there were a number of
points taken in the arguments before me with which
I have not thought it necessary to deal specifically.

There will be judgment for the plaintiff for the sum
of £9,906 9s. 10d. together with interest thereon at
the rate of 5 per cent. per annum from March 15,
1960.Judgment for the plaintiff with costs.
([Reported by LUCILLE FUNG, Barrister-at-Law.]
)
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[1971] 3 W.L.R. 537

*133 Vogel v R. and A. Kohnstamm Ltd.

Queen's Bench Division

J. Ashworth

1971 April 22, 23

Conflict of Laws—Foreign judgment—Jurisdiction
to enforce—Plaintiff's claim to enforce judgment of
Israeli court in action for breach of con-
tract—Defendant company registered in Eng-
land—Contract negotiated through defendants' rep-
resentative in Israel—Whether defendants resident
in Israel for purposes of jurisdiction of Israeli
court—Whether submission to jurisdiction to be ex-
press or implied.

The defendants, a company registered in England,
sold through K, leather skins to the plaintiff, a
leather merchant in Israel. The defendants had no
office of their own in Israel. All the material corres-
pondence was conducted with them in England and
their connection with the state of Israel was limited
to their dealings through K, who was their repres-
entative and sought customers for them and was the
means of communication between them and any
buyer, but who had no authority to conclude any
contracts on their behalf. The plaintiff started pro-
ceedings for breach of contract against the defend-
ants in Israel. When process was served on the de-

fendants by leave of the Israeli court, the defend-
ants wrote to the court in Israel that they did not ad-
mit the court's jurisdiction to entertain the dispute
and that their letter was not to be taken as any ap-
pearence in the proceedings. The court in Israel
gave judgment for the plaintiff who sought to en-
force it in England. On the question whether the de-
fendants at the time of action in Israel were resident
in Israel and if not whether they had submitted to
the jurisdiction of the court:-

dismissing the plaintiff's claim, (1) that as K's
activities did not amount to a carrying on of busi-
ness for the defendants in Israel, the defendants
were not resident in Israel and therefore the court of
Israel had no jurisdiction over them.Okura & Co.
Ltd. v. Forsbacka Jernverks Aktiebolag [1914] 1 K.
B. 715, C.A. applied.(2)That to be effective a sub-
mission to the jurisdiction of a foreign court, in
matters of contract must be express and not im-
plied; there had been no such submission by the de-
fendants to the court of Israel, whose judgment was
accordingly arrived at without jurisdiction and was
not enforceable by the plaintiff at common law in
England.Sirdar Gurdyal Singh v. Rajah of Faridkote
[1894] A.C. 670, P.C. and Emanuel v. Symon
[1908] 1 K.B. 302, C.A. followed.Blohn v. Desser
[1962] 2 Q.B. 116 not followed.

The following cases are referred to in the judgment:

• Blohn v. Desser [1962] 2 Q.B. 116; [1961] 3 W.L.R. 719; [1961] 3 All E.R. 1.

• Emanuel v. Symon [1908] 1 K.B. 302, C.A..

• Littauer Glove Corporation v. F. W. Millington (1920) Ltd. (1928) 44 T.L.R. 746.

*134

• Okura & Co. Ltd. v. Forsbacka Jernverks Aktiebolag [1914] 1 K.B. 715, C.A..

• Sfeir & Co. v. National Insurance Co. of New Zealand Ltd. [1964] 1 Lloyd's Rep. 330.

• Sirdar Gurdyal Singh v. Rajah of Faridkote [1894] A.C. 670, P.C..

The following additional cases were cited in argu-
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ment:

• Moorcock, The (1889) 14 P.D. 64, C.A..

• Saccharin Corporation Ltd. v. Chemische Fabrik Von Heyden Aktiengesellschaft [1911] 2 K.B. 516, C.A..

ACTION

On October 3, 1967, the District Court of Tel Aviv-
Yaffo in the Republic of Israel gave judgment for
the plaintiff, Arie Vogel, a leather merchant carry-
ing on business in Tel Aviv, against the defendants,
R. and A. Kohnstamm Ltd., an English company
with their registered office in Beckenham, Kent,
having a Tannery at Leeds. The judgment was in re-
spect of financial loss and damage arising from an
alleged breach of contract by the defendants, the
sum awarded including costs and interests being
IL35,621-554, the sterling equivalent of which was
£4,240 13s. 3d. The plaintiff seeking to enforce that
judgment in England issued a writ claiming the
sterling equivalent. The defendants in their defence
denied liability on the grounds that the statement of
claim disclosed no cause of action; that the court of
Tel Aviv-Yaffo had no jurisdiction over the defend-
ants as the latter were not incorporated in nor car-
ried on business in the State of Israel; further, that
they had never submitted to the jurisdiction of that
court.

The facts are fully set out in the judgment.

S. J. Waldman for the plaintiff.

L. K. E. Boreham Q.C. and Roger Titheridge for the
defendants.

The main submissions of counsel are referred to in
the judgment.

ASHWORTH J.

This is an interesting and unusual case and I start
my judgment by expressing my indebtedness to
counsel on both sides for their assistance in it.

The nature of the claim is as follows: the plaintiff
seeks to recover in England the sterling equivalent

of a judgment in his favour given by a court in Tel
Aviv in Israel in 1967 whereby the defendants were
held liable to pay to the plaintiff IL28,000, together
with some sums by way of costs. This claim is
brought at common law and I am not concerned
with the Foreign Judgments Reciprocal Enforce-
ment Act 1933, nor with the Administration of
Justice Act 1920.

The claim in Tel Aviv brought by the plaintiff
against the defendants and one Kornbluth as ap-
pears from the statement of claim which is exhib-
ited to Mr. Maklev's affidavit was described as be-
ing a claim for financial damages and loss of profit.
In that court, as I was informed, the plaintiff's claim
against Mr. Kornbluth was not pursued.

The claim arose out of two contracts admittedly
made between the plaintiff and the defendants in
1965 under which the defendants sold to the*135
plaintiff quantities of leather skins. The plaintiff is
a leather merchant carrying on business in Tel
Aviv. Mr. Kornbluth is described on his own note-
paper as being a manufacturer's representative. He
also carries on business in Tel Aviv, The defend-
ants are an English company with their registered
office in Beckenham in Kent, having a tannery in
Leeds.

In 1963 the defendants entered into an agreement
with Mr. Kornbluth, and the terms of that agree-
ment were set out in a letter dated August 23, 1963,
addressed by the defendants to him. I need not read
it all but it is quite plain from that letter that there
was set Up as a result a relationship between the
defendants and Mr. Kornbluth, the precise nature of
which I shall have to examine later. In the second
paragraph the defendants said:

"I think at the start it would be best if we gave it a
trial period of, say, six months, with of course a
view to our working together for an indeterminate
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period. I do not myself believe in a binding agency
agreement, but I am sure we could work together on
the understanding that we will not let you down.

"As discussed, all offers which we shall make to
you, or to your customers, will include a commis-
sion of 5 per cent., and we allow a discount of 3 per
cent. for payment by letter of credit. The quoted
prices are f.o.b., U.K. port, packing charges are ex-
tra at cost. We understand you do not wish us to in-
clude packing charges on our invoices, but that you
will settle these separately by a separate invoice by
your annual visit to this counterweigh."

There was inevitably considerable discussion in ar-
gument as to the correct description of Mr. Korn-
bluth, vis-à-vis the defendants. In some senses he
could certainly be called their agent, though it is
common ground that he was not at any time author-
ised to enter into any binding agreement on their
behalf.

The evidence as to the way in which business was
transacted is to be found in oral evidence given by
Mr. Demuth and in the agreed bundle there is a
copy, not only of the relevant letters, but of Mr.
Kornbluth's commission account. I say at once that
I accept without hesitation the evidence given by
Mr. Demuth. He described in some detail how the
business proceeded, and his summary of Mr. Korn-
bluth's job was as follows. He said:

"His job was to show our products, to solicit orders
or enquiries which he would submit to us. Finally
we would agree and ask him to accept the order on
our behalf. He was never allowed to accept orders
and the question of price or payment was not left to
him. If we had a new line we would send it to him
to publicise. The documents were raised as between
the customer and the defendants. They were not
raised against Mr. Kornbluth. Payment was expec-
ted from the purchaser. Packaging was for the pur-
chaser's account and Mr. Kornbluth's commission
account would be credited after payment had been
received. There was no guaranteed minimum com-
mission per year. Mr. Kornbluth had an address in

Tel Aviv but we took no part in procuring his ac-
commodation, nor did we contribute to the costs of
that accommodation or to its running expenses."
*136 He was cross-examined but there was no ma-
terial alteration, or indeed enlargement, of what I
have in substance recited already.

I take the view that Mr. Demuth's description was
fair and accurate. Mr. Kornbluth's role was that of a
person seeking customers who would buy the de-
fendants' goods. For this purpose he was provided
with samples for which he paid, and having found a
potential customer he would act as a go-between
between that person and the defendants. Corres-
pondence would pass between the defendants and
Mr. Kornbluth regarding a proposed order and Mr.
Kornbluth would be in communication with the
customer. lf as a result a contract was made it
would be made between the defendants and the cus-
tomer and at no time had Mr. Kornbluth any author-
ity to make a contract on behalf of the defendants.

It is tempting perhaps to over-emphasise the fact
that Mr. Kornbluth was paid by way of commission
because commission as a method of payment is fre-
quently associated with persons who are truly
called agents. But I do not regard that factor in this
case as colouring in the least the view which I have
already indicated, that Mr. Kornbluth was not an
agent in the strict legal sense of the term; he was a
person who represented the defendants' interests in
this sense, that he was eager to get business for
them which would be to their advantage and to his
own, and he was the means of communication
between such persons as might be induced to buy
the defendants' goods and the defendants.

Mr. Waldman helpfully classified persons to whom
the label "agent" is sometimes ascribed, and he
gave three broad classifications. I agree entirely
with him that the first of his classes is in no legal
sense of the word an agent at all; the example he
gave was that of a motor dealer who is selling cars
on his own account but puts up a notice to the ef-
fect that he is a Hillman agent, or the like: he is
nothing of the sort, but it is convenient to use that
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phrase so that people may know they can go to him
if they want a Hillman car.

At the other end of the scale there is the true legal
agent who is authorised to act on his principal's be-
half and binds his principal by so acting. But Mr.
Waldman said, and he may be right, that there is
another class in between; a person who negotiates a
contract which is ultimately made by the principal
with a purchaser. Such a person does not make the
contract but he does act as agent. That was Mr.
Waldman's submission. Fortunately in this case I
am not concerned with the question whether Mr.
Kornbluth, so to speak, had authority in this partic-
ular case to do what he did. The relevance of the
discussion about agency stems from the fact that in
order to succeed the plaintiff here has to persuade
me either that the defendants were resident in Israel
through Mr. Kornbluth as their agent or that they
were carrying on business through him in such a
way as to give rise to an implied agreement on their
part to submit to the jurisdiction of Israeli courts.

For my part I take the view that the use of the word
"agent" in regard to Mr. Kornbluth is apt to be mis-
leading. He was in a sense the representative as he
so described himself of manufacturers in England.
The defendants were not the only manufacturers
whose interests he furthered in Israel, but he was a
representative for the purpose of finding customers,
carrying on communication between the interested
parties when such*137 customers were found and
so on. But I, for my part, would find it easier to
refer to him as a representative rather than as an
agent, because that latter term is apt to be mislead-
ing.

I must now turn to the contracts and examine them
in a little detail. There were two of them, although
it was hoped originally that there would only be one
covering two different types of skins.

The matter started, so far as is relevant to this case,
with a letter which unfortunately is no longer avail-
able dated August 25, 1965. That letter was written
by the defendants to Mr. Kornbluth and I have very

little doubt, from reading the rest of the correspond-
ence, that in that letter the defendants made known
to Mr. Kornbluth that they had a special line in
suede special skins and that they had an offer for
disposal in Israel of two lots, each of 200 dozen,
one known as H.M., and the other L.M. That letter
was enough to enable Mr. Kornbluth to interest the
plaintiff, and there is a cablegram from Mr. Korn-
bluth to the defendants dated September 10 dealing
with the matter. On the same day the defendants
wrote to him. It is important, I think, to note that
this letter could not possibly be regarded as a con-
tract, though it was the first step in letters that did
lead up to a contract, because by paragraph 2 they
say:

"We note, with pleasure, that Messrs. Vogels" - the
plaintiff - "are interested in purchasing 200 dozen
each H.M. and L.M. Nyama Suede Specials as
offered in our letter of August 25. We have imme-
diately made arrangements for the dispatch of six
sample skins of each of these grades to be sent to
you by air and they will be shipped as per detail in
our cable." The last paragraph of that letter is also
important. It says:

"As mentioned the price of this leather is 28d." -
meaning old pence - "per square foot F.O.B. Lon-
don, packing extra at cost, and our terms are pay-
ment against irrevocable letter of credit." That was
a plain indication of the terms on which the defend-
ants were prepared to do business with such cus-
tomer, in particular the plaintiff, whom Mr. Korn-
bluth might find.

In the correspondence there is a letter dated
September 16 from Mr. Kornbluth to the defend-
ants:

"Enclosed please find an order received from the
(plaintiff) for your kind best and quickest execu-
tion. ... Regarding payment, we supply them on
cash against documents," to which I shall hereafter
refer to as C/D, "regularly, and see no reason why
we should cause them unnecessary letter of credit
expenses, which are at present rather very heavy in-
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deed." It is quite plain, incidentally, from that letter
that any possible contract in regard to L.M. skins
was for the moment in abeyance. The other matter
that emerges from that letter is that this order, so
called, was in fact in law a counter offer, because it
varied the terms which had been put forward by the
defendants inasmuch as the terms of payment were
to be C/D as opposed to letters of credit. and the or-
der itself contains*138 at the foot of it, "C/D
through The Israel Mercantile Bank Ltd., Tel
Aviv."

The defendants replied to that letter of September
16 and the attached order. In paragraph 1 they say:

"We confirm having booked the 200 dozen Trefor-
est Suede and now look forward to receiving your
import licence number.

"We will make the necessary arrangements to in-
voice these goods as Treforest Nyama Suede Sheep,
which has been your request in this type of leather
up to now. On the question of terms of payment for
this order, our accounts department are dealing with
this matter, and we will revert in a post or two." It
seems to me that at that stage the defendants were
considering the counter offer and although the first
paragraph does contain the expression that they had
booked the order, in my view no contract was at
that stage made.

It was not until October 15, some fortnight later,
that the defendants did make up their minds, be-
cause there appears in the correspondence an in-
voice dealing with this 200 dozen H.M. skins. and
it is to be noted that that invoice is addressed to the
plaintiff in Tel Aviv and it contains in terms the
words, "Cash against documents through the Israel
Mercantile Bank Ltd., Tel Aviv." and from that mo-
ment at least the parties were ad idem and there was
a firm contract. Moreover it is common ground that
the goods were in fact shipped immediately f.o.b.

I feel no doubt in my own mind that directly the de-
fendants carried out their obligation to put these
goods on board that vessel their obligations were

fully discharged, assuming always that the skins
were of suitable quality. In my judgment that con-
tract was made in the sense that the legal obligation
was accepted by the defendants and by the plaintiff
when that shipment was made and that invoice was
issued. Up till then there had been no final agree-
ment in regard to the terms of payment.

Having reached agreement on that matter the
parties then returned to the charge in regard to L.M.
skins. On October 21 Mr. Kornbluth wrote to the
defendants, having previously cabled to them to the
same effect, as follows:

"We beg to confirm our today's cable which was
sent on the express request of the customer [the
plaintiff] which reads: 'Yours 15th Vogel interested
hundred dozen Treforest black suede L.M. 28 be in-
voiced sheep provided you dispatch per airfreight
your account stop Customer prepared pay freight
difference between sea and airfreight stop Payment
as last fullstop If accepted must leave immedi-
ately." and in the last paragraph of the letter this
proposal on the part of the plaintiff was expanded
and expressed otherwise than in telegraphese.

The defendants' reaction was immediate. A cable
dated October 22 reads: "Yours 22nd proposal un-
acceptable can forward Vogel Treforest suede L.M.
specials 28 FOB day after receipt letter of credit
cable confirmation." It is quite plain that at that mo-
ment the sequence was that the defendants had ori-
ginally offered some L.M., the plaintiff had not
*139 been interested and he had then put forward a
completely different offer to buy 100 dozen and the
defendants had rejected that proposal.

On October 24, two days later, the plaintiff, as I
hold, made a new offer which was transmitted
through Mr. Kornbluth: "Vogel accepting please
airfreight immediately rush documents airmail bank
C/D fullstop." I need not read the letter posted on
October 25, because it was dictated on October 22
and really does not affect the issue now before me.

But on October 25 again what is described as an or-
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der emanated from Mr. Kornbluth, an order to the
defendants from the plaintiff, for 100 dozen suede
L.M. ex special offer. and that has at its foot the
phrase, "C/D through any bank." The reaction of
the defendants to that is to be found in a letter of
October 29.

"We thank you for your letter of October 25" -
which I have not read - "and your covering con-
firmation order - therein enclosed.

"We also thank you for your cable. ... As mentioned
in our letter of October 27 we were pleased that the
customer accepted our terms." That sentence is a
little cryptic. What it must mean is "our terms relat-
ing to freight." The reason I say that is that the next
sentence is indeed a concession by the defendants
because the plaintiff had not accepted the terms in
regard to letters of credit. The next sentence reads,
"The goods will be going forward on a cash against
documents basis as requested."

Then we find another invoice for these L.M. spe-
cials, cash against documents through the Israel
Mercantile Bank Ltd., Tel Aviv. Once again it
seems to me there is a sequence of offer and
counter-offer, consideration and the like, and it was
not until October 29, when the defendants made up
their minds that they would deal with the matter by
way of C/D instead of letters of credit, that the full
terms of the contract were finally agreed. Sure
enough the goods were transmitted by air as reques-
ted.

The importance of all this is because amongst other
contentions put forward by Mr. Waldman in sup-
port of his broad proposition that the defendants
were subject to the jurisdiction of the Israeli court
was one that in fact the contract was made in Israel.
In my view that submission is not well founded.
This contract was not made in Israel, neither of the
contracts was made in Israel. I will not repeat the
detailed analysis that I have already expressed but it
does seem to me quite impossible to say on these
documents that the contract was made in Israel: still
less that it was made by Mr. Kornbluth.

I ought now, to complete the history, to summarise
what happened afterwards. The goods arrived and
the plaintiff was dissatisfied. Fortunately it is quite
unnecessary for me even to consider whether his
complaints were justified or not; they are set out in
a letter. That letter quite plainly shows, even if half
of it is true, that he had some cause for disgruntle-
ment. The defendants made understandable efforts
to reach a compromise which came to nothing and
the matter was passed over to the plaintiff's lawyer.

Eventually, at the very beginning of 1967, applica-
tion was made to the*140 court in Tel Aviv for
leave to serve the defendants in England with pro-
cess in the action which by then the plaintiff had
launched in Tel Aviv. Leave was granted and the
documents were transmitted to the High Court here
and in due course, there is no doubt about it, the de-
fendants in England were served with the necessary
documents in the Israeli action. It would not be
right to say that the defendants ignored them. It
would have been discourteous on their part to do so
and possibly foolish. To their credit they went to
their lawyers and there appears amongst the exhib-
its to Mr. Maklev's affidavit a letter written by the
defendants' solicitors on June 8, 1967, which I think
is worth reading because it is a very proper letter to
have written. It is addressed to the President of the
District Court at Tel Aviv and says:

"We have been instructed by [the defendants] in
connection with a claim which we understand has
been made by [the plaintiff] against our clients.

"We are writing to inform you, as a matter of cour-
tesy, that our clients do not admit that your court
has any jurisdiction in this matter, nor do they ad-
mit any of the allegations put forward on behalf of
the plaintiff. This letter is not to be taken as an ap-
pearance in this case nor do our clients intend to
take any steps or other action in the proceedings.
Perhaps you would be good enough to inform the
plaintiff's lawyer of the receipt of this letter and the
contents.

"We must stress, once again, that this letter is not to
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be taken as any appearance in these proceedings at
all." Mr. Waldman chaffingly said that whatever
else emerged from this case one thing was quite
certain, namely, that the defendants' solicitors
bolted and barred every possible door as against the
contention that the defendants were in some way
active parties in the Israeli court. and so judgment
was entered for IL28,000 with certain extra costs,
and in due course the plaintiff was minded to seek
the fruits of that judgment in England.

The writ was issued on February 7, 1969, claiming
the sterling equivalent of that judgment. The de-
fence, after certain particulars had been given, was
pure and simple. Paragraph 1:

"The statement of claim discloses no cause of ac-
tion. (2) If, which is not admitted, the District Court
of Tel Aviv-Yaffo gave the alleged judgment, the
said court had no jurisdiction over the defendants.
The defendants rely upon the following matters: (a)
The defendants are not incorporated in nor do they
carry on business in, the State of Israel. (b) The de-
fendants have never submitted to the jurisdiction of
the said court." That is the issue which has now
come before me.

Fortunately in some ways one can start with a
measure of agreement between the parties as to the
applicable principle. The most convenient place to
find them is in a judgment given by Buckley L.J. in
Emanuel v. Symon [1908] 1 K.B. 302. He said, at
p. 309:

"In actions in person am there are five cases in
which the courts of this country will enforce a for-
eign judgment: (1) Where the defendant*141 is a
subject of the foreign country in which the judg-
ment has been obtained;" I break off to say that that
first class now seems to have been sufficiently
questioned to be a doubtful authority.

"(2) where he was resident in the foreign country
when the action began; (3) where the defendant in
the character of plaintiff has selected the forum in
which he is afterwards sued; (4) where he has vol-

untarily appeared; and (5) where he has contracted
to submit himself to the forum in which the judg-
ment was obtained."

For the plaintiff here Mr. Waldman contends that
this case falls within class (2), shortly described as
residence; or class (5), where he has contracted to
submit himself to that jurisdiction. and I agree with
him in some measure, those two classes are apt to
overlap. At any rate in this case the relevant consid-
erations are common in large measure to both prin-
ciples. Accordingly it is submitted on behalf of the
plaintiff that the defendants were within the Israeli
court's jurisdiction either because they were resid-
ent there or because they had by implication agreed
to submit to the jurisdiction. I stress the words "by
implication," though I shall have to return to them
because Mr. Waldman rightly concedes that in this
particular case there can be no question of an ex-
press agreement to accept the Israeli court's juris-
diction.

I find it more convenient to consider the question
whether the defendants can be said to have been at
the material time resident in the State of Israel. As
has been said in many cases, residence is a question
of fact and when one is dealing with human beings
one can normally approach the matter on the foot-
ing that residence involves physical residence by
the person in question. I keep open the possibility
that even in regard to such a person he may be con-
structively resident in another country although his
physical presence is elsewhere. But in the case of a
corporation there is broadly speaking no question of
physical residence. A corporation or company, if
resident in another country, is resident there by way
of agents.

A number of cases have been cited, all of them hav-
ing some bearing on the matter, and I must refer to
a number of them. I am dealing only at the moment
with the question of residence. In Littauer Glove
Corporation v. F. W. Millington (1920) Ltd. (1928)
44 T.L.R. 746, the headnote reads:

"To constitute residence by a British company in a
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foreign state so as to render the company subject to
the jurisdiction of the courts of that state, the com-
pany must to some extent carry on business in that
state at a definite and reasonably permanent place."
The main feature of that case is very different from
any matter which arises in the present case because
the person through whom the defendant corporation
was said to have residence in the United States was
not a person with any fixed or reasonably perman-
ent place; whereas it is common ground that at all
material times Mr. Kornbluth had an office in Tel
Aviv and could be described as having both a defin-
ite and reasonably permanent place. Accordingly in
that case, the facts of which I need not recite, the
so-called residence of the director of the defendant
company was of much too fleeting a character and
so lacking in permanence that the court had*142 no
difficulty in holding that the English company was
not resident in the United States for the purpose of
conferring jurisdiction from those courts.

The matter was also considered by Mocatta J. in
Sfeir & Co. v. National Insurance Co. of New Zeal-
and Ltd. [1964] 1 Lloyd's Rep. 330. In that case
there was a body in Ghana which in some sense
could be called an agent or agents of the defendant
insurance company, who, as their name implies,
were domiciled or resident in New Zealand. The
entity in Ghana had a limited authority to act for the
defendants. They were allowed to deal with minor
claims and indeed settle them on the defendant's be-
half. In cases where the loss did not exceed £5, and
the entity was reasonably satisfied that the claim
was presented in all good faith, they were author-
ised to dispense with a survey. All claims exceed-
ing £1,000 and all unusual claims had to be submit-
ted to the defendants for approval. Having ex-
amined the facts in a lengthy judgment the judge
came to the conclusion that this limited authority
vested in the agent in Accra was not sufficient to
render the defendants resident in Ghana and there-
fore subject to the jurisdiction of the Ghanian
courts.

Of course each case must depend on its own facts

and I am only citing those to show that every effort
has been made to find a case which could fairly be
regarded as parallel to the present.

Dealing still only with residence I now have to ex-
amine in what sense can it be said that the defend-
ants were resident in Israel. They had no office of
their own there. All the material correspondence
was conducted with them in England and their con-
nection with the State of Israel was limited, in my
view, to their dealings through Mr. Kornbluth.

In examining how far the presence of a representat-
ive or agent will, so to speak, impinge on the absent
company so as to render that absent company sub-
ject to the relevant jurisdiction, I find help to be ob-
tained from cases in which the converse situation
has been considered: namely, where the English
courts have been invited to allow process to issue to
foreign companies on the footing that such foreign
companies are "here."

Much the most useful authority which has been
cited to me is Okura and Co. Ltd. v. Forsbacka
Jernverks Aktiebolag [1914] 1 K.B. 715. It is worth
reading the headnote:

"The defendants were a foreign corporation carry-
ing on business in Sweden as manufacturers. They
employed as their sole agents in the United King-
dom a firm in London who also acted as agents for
other firms and carried on business as merchants on
their own account. The agents had no general au-
thority to enter into contracts on behalf of the de-
fendants, but they obtained orders and submitted
them to the defendants for their approval. On being
notified by the defendants that they accepted the or-
ders the agents signed contracts with the purchasers
as agents for the defendants. The goods were
shipped direct from the defendants in Sweden to the
purchasers. The agents in some cases received pay-
ment in London from the purchasers and remitted
the amount to the defendants less their agreed com-
mission:- Held, that the defendants were not carry-
ing on their business at the agents' office in London
so as to be resident at a place within the jurisdic-
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tion, and that service of a writ on the agents at their
office was, therefore, not a good service on the de-
fendants."*143

As Mr. Boreham said, having read to me the head-
note, if that was the view of the court in that case
how much stronger in his favour is the present, be-
cause on the face of it there are details in the facts
of that case which might have led the court to think
that the corporation in question was indeed "here,"
whereas such features are absent in the present
case. There is force in that, but the matter for which
I am citing the authority is the passage from
Buckley L.J.'s judgment where he said, at pp.
718-719:

"In one sense, of course, the corporation cannot be
'here.' The question really is whether this corpora-
tion can be said to be 'here' by a person who repres-
ents it in a sense relevant to the question which we
have to decide. The point to be considered is, do the
facts show that this corporation is carrying on its
business in this country? In determining that ques-
tion, three matters have to be considered. First, the
acts relied on as showing that the corporation is
carrying on business in this country must have con-
tinued for a sufficiently substantial period of time.
That is the case here. Next, it is essential that these
acts should have been done at some fixed place of
business. If the acts relied on in this case amount to
a carrying on of a business, there is no doubt that
those acts were done at a fixed place of business.
The third essential, and one which it is always more
difficult to satisfy, is that the corporation must be
'here' by a person who carries on business for the
corporation in this country. It is not enough to show
that the corporation has an agent here; he must be
an agent who does the corporation's business for the
corporation in this country." Then he goes on to
refer to authorities, all of them relevant and all of
them in a sense interesting as showing the line of
distinction which the courts have drawn in the past
between the situations which were, on the face of it,
somewhat similar.

At the end of the day there is a test which the courts

have used as part of the material on which to reach
a conclusion, namely, is the person in question do-
ing his business or doing the absent corporation's
business? Conversely, are they doing business
through him or by him?

I confess I find these aphorisms, if that is what they
are, apt to lead one astray; one can find the choice
phrase and then fit the facts to it and so on. But
they are useful and I have asked myself anxiously
in this case whether in any real sense of the word
the defendants can be said to have been there in Is-
rael; and all that emerges from this case is that
there was a man called Kornbluth who sought cus-
tomers for them, transmitted correspondence to
them and received it from them. had no authority
whatever to bind the defendants in any shape or
form. I have come to the conclusion really without
any hesitation that the defendants were not resident
in Israel at any material time.

It is fair to Mr. Waldman to say that he himself ac-
cepted that if he was limited to the question of res-
idence as the basis of this action he might find him-
self in difficulty. But he has another approach,
overlapping, but separate. What he says is that on
these facts and on the decided cases*144 the fair
conclusion to draw is that the defendants by implic-
ation agreed to submit themselves to the jurisdic-
tion of the Tel Aviv court.

Before I examine the authorities on that issue I
would start with this comment; in considering
whether a term should be implied, courts have laid
down over and over again that the test is not wheth-
er it would be reasonable to imply a term and I fol-
low that guidance. But I do venture to suggest that
one test which a court can at least look at is the test
whether it would be unreasonable to imply such a
term. and I can think of no reason in this world why
the defendants should have wished to submit them-
selves to the jurisdiction of the Israeli courts in re-
spect of these skins which they were selling to cus-
tomers in Israel. True they might have agreed to do
so but I would have thought that one can at least
start with the premise that it would be surprising if
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by implication they had committed themselves to
that result.

The problem is lamentably bedevilled by the fact
that not every decided case to which I have been re-
ferred sings the same tune. If this case had been de-
cided in 1909, after the decision in Sirdar Gurdyal
Singh v. Rajah of Faridkote [1894] A.C. 670 and of
Emanuel v. Symon [1908] 1 K.B. 302, I venture to
think it would have taken a shorter time than it has
taken before me. But since that date there have
been two decisions, each of which is relied on and
rightly relied on by Mr. Waldman, which have set
the matter in balance.

Let me start with the firm ground of ancient author-
ity. In 1894 there came before the Privy Council
Sirdar Gurdyal Singh v. Rajah of Faridkote [1894]
A.C. 670, and in summary form the issue there was
whether the defendant, as he originally was, could
be sued in the Faridkote court for the money which
was said to be due from him for misfeasance com-
mitted by him when he was treasurer in Faridkote.
By the time the action had been brought he had
made his way to the neighboring state of Jhind. Ac-
tion was brought in the Faridkote court, success-
fully in the end, and it came before the Privy Coun-
cil. In the course of giving the judgment of their
Lordships Lord Selborne dealt with this matter. I
believe all I need cite, despite the fact that much is
relevant, is a passage at the end of the judgment.
Lord Selborne, referring to a doubt expressed by
Blackburn J. in a previous case, said, at p. 686:

"their Lordships do not doubt that, if he had heard
argument upon the question, whether an obligation
to accept the forum loci contractus, as having, by
reason of the contract, a conventional jurisdiction
against the parties in a suit founded upon that con-
tract for all future time, wherever they might be
domiciled or resident, was generally to be implied,
he would have come (as their Lordships do) to the
conclusion, that such obligation, unless expressed,
could not be implied." In that single sentence there
is, as I see it, a firm declaration that this contractual
submission to the jurisdiction of another country's

courts must, if it is to be effective, be expressed and
cannot be implied.

Fourteen years later Emanuel v. Symon [1908] 1
K.B. 302 came before the Court of Appeal. That
was a case in which Channell J. - if I may say so,
no mean judge - had given judgment for the
plaintiff who had sought to enforce in this country a
judgment given in Australia against the defendant.
*145 It is an interesting case and a very strong de-
cision because the parties had been partners in busi-
ness in Australia and when the subject matter of the
partnership was wound up in Australia it was found
that the partners collectively owed a certain amount
of money to strangers, and of that sum of money
plainly the defendant himself would owe part as be-
ing a partner. The defendant had not been domi-
ciled in Western Australia at the time of suit, nor
resident there at the date of the action. He did not
appear in the process, he did not expressly agree to
submit to the jurisdiction and accordingly it was
held that he was not bound by its finding or decree
and that the action in this country, which was based
on that finding and decree, could not be maintained.
The headnote observes that Sirdar's case [1894]
A.C. 670, which I have already cited, was followed.

It is in my view interesting to note that the success-
ful plaintiffs, who were the respondents in the
Court of Appeal, were represented by Mr. Holman
Gregory. In the course of his argument he raised the
very contention Mr. Waldman has been raising be-
fore me in this form, [1908] 1 K.B. 302, 305:

"When persons agree to become partners in a busi-
ness or transaction which can only be carried on or
effected in a foreign country, there is necessarily
implied an agreement to submit to the jurisdiction
of the foreign courts." That provoked Kennedy L.J.
to intervene. He said, as recorded, "Such an agree-
ment, in order to be binding, must be express. It is
not to be implied:" and he cites Sirdar. Mr. Bore-
ham was good enough to read to me most of Lord
Alverstone's judgment and Mr. Waldman read some
of Buckley L.J.'s judgment: but the real gem of the
collection I think is to be found in the judgment of
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Kennedy L.J. It is quite true that it does not go so
far as his intervention but it goes a long way. What
he says is this [1908] 1 K.B. 302, 313-314:

"the decision of the Privy Council is clear that there
is no implied obligation on a foreigner to the coun-
try of that forum to accept the forum loci contrac-
tus, as having, by reason of the contract, acquired a
conventional jurisdiction over him in a suit founded
upon that contract for all future time, wherever the
foreigner may be domiciled or resident at the time
of the institution of the suit. Such an obligation may
exist by express agreement, as in the case of Copin
v. Adamson, (1874) L.R. 9 Ex. 345 and as in many
cases of foreign contracts where the parties by art-
icles of agreement bind themselves to accept the
jurisdiction of foreign tribunals; but such an obliga-
tion, as is pointed out in the decision of the Privy
Council, [Sirdar] is not to be implied from the mere
fact of entering into a contract in a foreign coun-
try."

Those two cases in my view establish the principle
that an implied agreement to assent to the jurisdic-
tion of a foreign tribunal is not something which
courts of this country have entertained as a legal
possibility. Recognising that such an agreement
may be made expressly they have in terms decided
that implication is not to be relied upon.

There the matter might have rested but for the fact
that in 1961 there came before Diplock J. the case
of Blohn v. Desser [1962] 2 Q.B. 116.*146 That
was a case in which the plaintiff, an Austrian resid-
ent in Vienna, had obtained in the Commercial
Court or Vienna a judgment against a partnership
there. The defendant was a partner in the firm and
her name was registered as such in the commercial
register in Vienna. But she was only a sleeping
partner receiving no income from the firm and at all
material times was resident in England. The
plaintiff brought an action against the defendant
personally in England on, inter alia, the Austrian
judgment. As counsel all agree it would have been
quite possible for the judge to dispose of that claim
on the short and simple ground on which he eventu-

ally did dismiss it, but in the course of giving judg-
ment he entertained argument and gave his views
upon a topic which was not necessary for his de-
cision, and places those who come after in some
difficulty when it is realised that what he there said
runs completely counter to the passages which I
have cited from Sirdar and from Emanuel v. Sy-
mon. The curious thing is if I might say so, that
Diplock J. then had cited to him Emanuel v. Symon
for the purpose of showing to him the five types of
cases listed by Buckley L.J. which I have already
referred to. But then having set out those five cases
the judge said, at p. 123:

"There may be some doubt as to whether today it
would be held that the jurisdiction exists in the first
category of cases, but the other four cases have
never been questioned. It is also, I think, clear law
that the contract referred to in the fifth case, to sub-
mit to the forum in which the judgment was ob-
tained, may be express or implied." I suppose that
eminent as counsel were who were engaged in that
case none of them directed his Lordship's attention
to the intervention of Kennedy L.J. or the passage
in his judgment which I have cited; if they had done
so I can hardly believe that he would have said that
the contrary was clear law. He went on to say:

"It seems to me that, where a person becomes a
partner in a foreign firm with a place of business
within the jurisdiction of a foreign court, and ap-
points an agent resident in that jurisdiction to con-
duct business on behalf of the partnership at that
place of business, and causes or permits, as in the
present case, these matters to be notified to persons
dealing with that firm by registration in a public re-
gister, he does impliedly agree with all persons to
whom such a notification is made - that is to say,
the public - to submit to the jurisdiction of the court
of the country in which the business is carried on in
respect of transactions conducted at that place of
business by that agent."

That passage has, as I am informed, and as I find in
the current edition of Dicey and Morris, Conflict of
Laws, 8th ed. (1967), p. 980, been the subject of
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critical comment. It would be impudent on my part
to add criticism of my own: it is enough for me to
say that faced with the choice between that passage
and the earlier authorities I feel no hesitation in
prefering the older authorities.

It is only fair to Mr. Waldman to add that Mocatta
J., in a case already mentioned, Sfeir & Co. v. Na-
tional Insurance Co. of New Zealand Ltd. [1964] 1
Lloyd's Rep. 330 does seem in terms to have accep-
ted that an agreement to submit to the jurisdiction
of the foreign tribunal may be*147 implied. Once
again there were other reasons why his decision in
favour of the defendants was certainly maintainable
and correct and I leave it there. Leaving it there I
can only say that there are clearly dicta to the con-
trary of what I am deciding, but at least I am forti-
fied by having authority of high weight in favour of
the view which I now take.

Of course, as Mr. Waldman says, once I have
reached that conclusion his claim goes. It must go
because there is no express agreement here, none
could be relied on, by which the defendants could
be held to have agreed to submit themselves to the
jurisdiction of the Israeli court.

Nonetheless because so much care has been taken
in presenting this case I ought to add that if it were
necessary for me to decide the point I should rule
that there is no such implied agreement to be de-
duced in the present case. That is to say, assuming
that such an agreement would give the plaintiff the
relief he seeks, the facts are not enough to give rise
to the implication. The facts relied on by Mr. Wald-
man were (a) that the contract was made within the
jurisdiction of the foreign tribunal; (b) by or
through an agent residing there; (c) such agent was
a person carrying on business residentially within
that jurisdiction; and (d) the contract was to be per-
formed within the jurisdiction. In my judgment
while proposition (c) is established, namely that
Mr. Kornbluth was carrying on business residen-
tially within that jurisdiction, none of the other ma-
terial factors are established at all. I hold that Korn-
bluth was not an agent. I hold that the contract was

not made within the foreign jurisdiction. and lastly
I hold it was not to be performed there. On these
grounds there must be judgment for the defendants.
Judgment for the defendants with costs. Order to
pay £250 in court by way of security for costs, with
interest if any, to the defendants' solicitors in part
satisfaction of costs. ([Reported by RENGAN
KRISHNAN ESQ., Barrister-at-Law] )
END OF DOCUMENT
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