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. the Ord PATRICK  .RUSSELL  RAINFORD, GEORGE
ce that 4 HERBERT BOSTON, axp WILLIAM EWING

GRAHAM, PrainNTIFes, v. FR: DERICK N ORMAN
NEWELL R‘lERTS DEFE IDANT. -

Damtt P.

‘rivate International Law—-F’orezgn gudgment—Act@on in personam n Erngland
—Defendant o British subject—Proceedings served outside the. jumsdwmon
of the English - Court—Judgment entered  in default of appearance— O
Action brought in  Irish jurisdiction on foot of the  Emglish” judgmeni— . -
Fact that: defendant was a Bmtzsh subject did” not amount to subm@sswn
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D“”itf P. are medical doctors. Prior to 1948 Dr. Roberts and Dr
®:_ Rainford were in practice as partners in or near Birmingha
RA]:NF_}RD‘ When the National Health - Service came into opera
they _took Dr. Boston and Dr. Graham into the partnership
o four continued practising in partnership until the 3
stemiber, 1951, when Dr. Roberts left the partners
d came to res1de in Oughterard, Co. Galway, wher
ies on the Corrib Hotel. The accounts of the partner
income tax purposes were prepared annually by.
omas Cotterell who is a Chartered. Accountant.
dled - the partnershlp s income tax affairs, settled
bility - with . the Revenue authorities, ‘and -worked
at each partnér was liable to pay. The partners thems
. “settled accounts quarterly when proﬁts were shared s
:-to ‘adjustment, if - necessary., ‘at the end of the year,
ttlement took p ace at the end of September Wh

Dr: Roberts cheques Were sent on ‘to h'm to his
‘address. As-a’ “result of these payments ‘the
'authorltles ralsed -additional “ proteotlve » agsessment
’;Ountlng in all ‘to:£12, 000 - with"
ydd. M Cotterell dealt with: the
art ershlp (as it then ~was) and
e amount of tax was evel
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The plaintiffs' were pressed by the Revenue Solicitor for D”“l?i)’;é?l,fp S
yment of the whole balance of tax due, and were advised DR
at the partnership was liable for the tax and would have Ramrord

pay. They paid and on the “12th ‘October, 1956, Dr. AND OFEERS
ainford again wrote to Dr. Roberts, informing him that .
ey had paid, and requesting payment to them of his share,

mely, £816.  This time Dr. Roberts rephed questlomng
ir authorlty to pay any income tax on Hhis behalf, and
quiring on ‘whose authorlty the- amount said to be due
him" was assessed. He ended by -suggesting that they h

ould apply- to the Collector of Taxes for efund of -

< paid ‘on his behalf.
On the 12th July, 1957, the plamt1ﬁ's coi
edmgs in the Chancery Division' of ‘the”’
stice in England by issuing a- Wit agamst the d
iming an account of -all - partnershlp dealings.
()th_ September 1951 and pa,yment of the amount=f nd'_

nuary, 1958 Mr Jusblee Danckwerts ordered “the’
i edjto be taken and that the defendant pay

e to the pa,rtnershlp from the defendant L_
15 8s 6d. and that nothmg Was due froi g
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ot subJect to the ]urlsdlctlon of the Court ; and did 1
jear in the action or otherwise submit to the jurisdicti
- this the plam’mffs reply that he was ‘at all materia | t;

e

-0 ,~-present in Erigland nor d1d he appéa,r or. other
brmit to the jurisdiction. He was, however, at all mat
nes a Brltlsh subJect and the only questlon t0: d"

Aer hlm amenable %0 the ]urlsdlctlon
'_'lcey, 1n hls”(}onﬂlct of Laws ‘(lst ed 1896 R
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108€ Judgment is . sought to. ,be enforced against them,
hayve bound them Agaln,

pressed owmg temporary allegm; 6.
thmk that the laws Would have bou
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nationality as a g‘round of jUrisdiction could be justi
on the ground that ‘“ a subject is bound to-obey the comma;
of his soverelgn and therefore the judgments of his sovereis
courts,” and adds, * but this has been criticised as stha
of unreality in modern times,” giving; as references, R
Recognition and - Enforcement of Foreign - Judgmeri
the Common Tiaw Courts of the -British- Commonw
~at p. 155, and Cheshire, Private International Law, at p.
Martin Wollff (Prlvate International Law, Oxford Univ
Press, 1945) ‘at p. 262, says that the proposition is’

“to - doubt. . " Cheshire; Private International Law (3t
. 1947), is not. content with merely expressing doubt
- page 779 he- says —“Since a foreign judgment is-ac

- only because it 1mposes an obligation upon the-d

“it" follows that any fact -which - negatives the existe

* that obligation is-a bar to the action. * One of the n g

_facts must necessa,rlly be that: the ‘defendant owes

to obey the ‘ecommand. of the ‘tribunal which has
~ to create the obhgatlon There must be a correlatlon b

, ___"must also be a,dopted when the mqulry relates 1ot
- petence of-a forelgn “Court. Personal ]urlsdletlon
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ie submitted to the jurisdiction. The question now is
hether there are any other grounds of competency.”
He then quotes the passage from the, _judgment of Buczkley
J. in Emanuel v. Symon (1), in which the enunciation

ntained in Dicey’s Rule 80 is. expressly approved and
mtinues :—* The last four cases given by the- learned
dge are covered by the two elements . of- _presence and
bmission. - It" remains to consider the first case and to
scertain Whether the fact that the defenda
thef'f relgn country Where the- ]udgment h

obtamed

Fry J. in Roussillon v. Roussillon (2) of the propositions

; ~nat10nal .,

RAINFORD =
AND. OTHERS s
Tos ‘:.,
NewsnL:
ROBERTS
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v_ven extended- to other s1tuat10ns
h - French cltlzen may (and mus

ian' code of ClVll_ Procedure contams
] ly natlonahsmc‘ '
31 he says —In thls country

,1p""c1ty as a prerequ1s1te of the reco.gmtlon of,.
dgments, thereby rejecting the vested-right ' conce
d"the clv11 la,W‘ countnes take the same stand or - are
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ot the tlme f_or the : serv1ce “of the‘ ert not in England the
Oourt ha sub]ect to the excepti

(1) [1908] 1 K.-B: 302; .. ',a(3) [1913] 3 K. ¥ '.
(2)'[1918] 8 K. B 379 N [1893] A. C. 339..

8
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d the Court. vf Appeal treat it as supportmg the ]udgmen
uel v. Sy [
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