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THE CAYMAN ISLANDS LAW REPORTS 2007 CILR

[2007 CILR 18]

MILLER v. GIANNE and REDWOOD HOTEL
INVESTMENT CORPORATION

GRAND COURT (Smellie, C.J.): March 29th, 2007

Civil Procedure-service of process-service out of jurisdiction-service
within jurisdiction of ex juris writ not precluded by Grand Court Rules,
0.6, r:6, which provides alternative, not exclusive procedure for service-
by 0.2, n], action not nullity because of irregularity

Conflict of Laws-divorce-property-foreign community property
regime recognized as applicable to movables and immovables owned in
Cayman Islands by parties domiciled in foreign jurisdiction where
applicable . '

Conflict of Laws-recognition of foreign proceedings-judgment in
personam-foreign in personam non-monetary judgment (e.g. requiring
transfer of Cayman assets, including immovables, to another) recognized
and enforced in Islands if final and conclusive and subject to specific
peiformance-recognition and enforcement no longer limited to
judgment for debt for determinate sum of money

The plaintiff (the wife) applied inter partes for a Mareva injunction in
respect of the Cayman assets of the first defendant (the husband) pending
the determination of her entitlement to share in them, and the
appointment of a receiver to manage the second defendant company,
which was owned by the husband

The husband and wife were married in California, where they remained
domiciled until their divorce in 2006, though from time to time resident
in the Cayman Islands. They agreed to a "stipulated judgment" by the Los
Angeles Family Court, which stated inter alia that the husband had
disclosed all his assets to the wife and, as he claimed to be bankrupt, she
agreed to forego the financial provision to which she would otherwise
have been entitled. Since a community property regime applied to
matrimonial assets in California, the judgment further stated that if the
husband were found to have property which he had not disclosed, the
wife would be entitled to receive; at her discretion, either half the
property itself or half its market value. They also agreed that the Los
Angeles Family Court would have exclusive jurisdiction to hear disputes
arising under the judgment. The wife later discovered information
suggesting that the husband owned a Cayman company (the second
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GRAND CT. MILLER v. GIANNE

defendant) which had acquired a number of valuable property contracts
during the course of the marriage. She therefore issued proceedings in the
Los Angeles Family Court (subsequently stayed) seeking declaratory
orders in respect of any Cayman assets it was proved the husband owned.

In a series of actions in the Cayman Islands, the wife tried to prove the
husband's interest in the company. Her action for fraudulent misrepresen-
tation was dismissed by the Grand Court on the ground that, in the light
of the agreement as to jurisdiction in the stipulated judgment, the Los
Angeles Family Court was the appropriate forum to decide the claim.
When she discovered that the husband was attempting to sell the Cayman
property, however, she sought an ex parte injunction from the Grand
Court (dismissed subject to an inter partes application), restraining the
husband's dealings with the Cayman assets and leave to serve the writ
and statement of claim in the present proceedings on him in California.
He was instead fortuitously served with a copy of the writ at the airport in
Grand Caynian, while in transit.

At the inter partes hearing, the defendants submitted that (a) the
husband had been improperly served with process,as the wife's writ had
been designated for service outside the jurisdiction, and had been served
upon him in the Cayman Islands in breach of the Grand Court Rules,
0.6, r.6(3), which provided that an ex juris writ could only be served
within the Islands by an office copy of the writ endorsed for service
within the jurisdiction; (b) the court had no jurisdiction to try ,the
plaintiff's claim because she did not assert a proprietary claim: against
the property here, and accordingly the question of whether the Cayman
assets were community property under California law must be decided in
the California courts before she could exert a claim over them in: the
Cayman courts; (c) the Cayman assets were mostly immovable property
which the plaintiff might not be entitled to claim as community property
as it was not clear that immovables would be governed by the law efthe
domicile of the marriage rather than the lex situs; (d) theaction-should.in
any case be dismissed as res judicata, since the Grand Court had 'already
decided that the Los Angeles Family Court was the appropriate forum
for the dispute, given the agreement to that effect in the stipulated
judgment; (e) the wife-should not be allowed to amend her pleadings to
seek: the recognition and enforcement of the stipulated judgment,since
the judgment did not declare any Cayman property to be community
property; only the Los Angeles court could determine whether ,"the
husband had breached that judgment so as to create an in personam
liability, which itself could only be recognized if it were for a-debt-for a
definite sum of money, and if it were final and conclusive; furthermore
the amendment should be refused because the wife would still need to
re-amend if she obtained the necessary declarations from the Los
Angeles court; ef) the plaintiff should not be "allowed to maintain
concurrent proceedings in the Cayman Islands and California, since the
doctrine of lis alibi pendens' required her to choose one jurisdiction in
which to bring her case; and (g) the present proceedings should be
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dismissed as the forum conveniens was California, as that was the
domicile of both husband and wife and the location of other suits
between them.

The plaintiff submitted in reply that (a) the husband had been properly
served with the copy of the writ, as the Grand Court Rules, 0.6, r.6 was
enabling rather than restrictive in its language, and did not operate so as
to negate personal service of an ex juris writ within the jurisdiction, and
in any case the husband had not suffered any prejudice by being served in
this way; (b) the Grand Court had jurisdiction to decide whether the
husband's Cayman assets would be treated as community property in
California, as California law could readily be adjudicated upon before the
Cayman courts as an issue of fact, presented by way of expert evidence;
(c) it was well established that the law of community property applicable
in the domicile of parties to a marriage would apply to movables acquired
abroad by a party to the marriage prior to divorce; (d) as Cayman law
contained no' provision precluding the immovable property here being
treated as community property, there was a strong argument that that too
would be validly treated as such under California law; (e) she wished to
amend her statement of claim to plead that part of the stipulated judgment
requiring the transfer of half of any community property found to exist in
the Cayman Islands contrary to the husband's warranties, it being a
conclusive judgment capable of recognition and enforcement here as a
foreign in personam judgment; (f) it would not be res judicata to -allow
the wife to invoke the jurisdiction of the Grand Court in these
proceedings, since the court's earlier decision in favour of the Los
Angeles Family Court as the appropriate forum (based on the agreement
in-the stipulated judgment) had been given in the context of a claim based
on fraudulent misrepresentauon, whereas here she was attempting to lay
the basis for a proprietary claim to the Cayman assets; indeed, it would be
unjust to. allow an agreement as to jurisdiction in the very judgment the
husband had breached, to prevent her from pursuing a necessary action
here; (g) she 'should not be forced by the doctrine of lis alibi pendens to
choose between the Cayman and Californian actions, as-both jurisdictions
offered advantages which were unavailable in the other; and (h)
California did not represent a more appropriate forum for the trial of her
present application: •..as significant expense would be incurred in
transporting documents, witnesses and experts in Cayman law to
California to give evidence.

Held,allowing the plaintiff's application to continue but adjourning
the final decision until the resolution of the wife's application for a
declaration in the Los Angeles court:

(1) The service of the copy of the writ on the husband would not be set
aside,as the Grand Court Rules, 0.6, r.6 was not intended to prevent the
service ·of a copy of an ex juris writ within the jurisdiction, but rather to
allow the further option of serving an endorsed office copy in circum-
stances in which the original was not available. Moreover, even if the way
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GRAND CT. MILLER v. GIANNE

in which service had been effected was not justified under the Rules, it
could be treated as a mere irregularity under 0.2, r.l and would not
nullify the proceedings. The court would only ever stay an action where a
defendant had been properly served within the jurisdiction if he could
show that to continue the action would be oppressive of him or an abuse
of process, and on the other hand that a stay would not cause injustice to
the plaintiff. The husband here had clearly suffered no prejudice through
the manner of his service (paras. 14-17).
(2) The Grand Court could, without difficulty, assume jurisdiction over

the wife's claim even though it fundamentally involved questions of
foreign law. Such questions were readily justiciable in the Cayman courts
as questions of fact, resolved by expert evidence as to their meaning and
effect. It was clear that the shares in the second defendant, as movable
assets, would be subject to the Californian law of community property as
the law of the matrimonial domicile, and therefore could be seen as being
held in trust by the husband subject to the wife's rights. Furthermore, it
was also arguable on the authorities that the immovable property acquired
by the second defendant was also likely to be subject to the Californian
law of community property, as there was no provision in Cayman law
which prevented that from being the case. The wife's pleadings clearly
indicated that the question the Grand Court had to decide-namely, what
was the effect of marriage in California upon property located in .the
Cayman Islands-was one it had jurisdiction to entertain. There was,
however, precedent suggesting that a more suitable approach might be to
defer to the decision of the California court on whether the property here
would be regarded as community property under California law, and then
decide upon the wife's claim in accordance with that opinion. This was
the safest approach to take (paras. 23-45).
(3) There was no estoppel in rem judicatam to bar the wife's

application for the Grand Court to assume jurisdiction. The earlier
judgment of the Grand Court in favour of the jurisdiction of the Los
Angeles court had been given in the context of her in personam claim
against her husband based on fraudulent misrepresentation; it did not
purport to bar all further action in the Cayman Islands and since the
present proceedings were attempting to lay the basis for her proprietary
claim to the Cayman assets, it was, clear that they involved different
issues from those decided previously. The court would exercise its
jurisdiction in the wife's favour, as it would be unjust to allow the
husband to rely on the judgment he had breached (as the previous
decision was based on the agreement embodied in the stipulated
judgment) to prevent her from doing so (paras. 49-52).
(4) Additionally, the plaintiff would be allowed to amend her statement

of claim in order to plead part of the stipulated judgment as a final and
conclusive judgment on the community nronertv oblizations of the narties
capable of recognition and enforceme~t .Linthe Caymin Islands. Although
it represented only an in personam judgment against the first defendant
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until the Los Angeles court made its finding on community property, it
was no longer the law that only a judgment for a debt for a definite sum of
money was enforceable overseas-and a foreign in personam non-
monetary judgment could be recognized and enforced if specific
performance of it could be ordered (in this case requiring the husband to
transfer to the wife half his assets found here in breach of his warranties
that none existed), since it was not precluded by the lex situs. The
plaintiff would be allowed to amend her claim and it was not a valid
objection that, if she did, she might have to re-amend at a later stage after
the Los Angeles court had made its further determination (paras. 59-70).

(5) The Cayman proceedings would not be struck out under the
doctrine of tis alibi pendens, as the expense and inconvenience of
allowing two sets of proceedings to continue had to be weighed against
the potential injustice to the plaintiff if she were forced to choose one
jurisdiction in which to pursue the action. There were clearly issues of
California law which needed to be decided there, yet if the Cayman
application were not allowed to proceed, the assets here would no longer
be restrained by the Grand Court's injunction and there was a significant
risk that they would be dissipated. The balance of convenience pointed to
the', Cayman Islands as the appropriate forum for the trial, as the
documents, the assets and the witnesses were all located here, requiring
only that experts on California law be brought to testify-but the court
would compromise between the two jurisdictions in the interests of
efficiency and cost and would adjourn the Cayman proceedings until the
Los Angeles Family Court had first made a declaration as to the status of
the Cayman assets as community property (para. 43; paras. 74-78; paras.
80-83).

Cases cited:
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(4) Beatty v. Beau», [1924] 1 K.B. 807; [1924] All E.R. Rep. 314;

(1924),93 LJ.K.B. 750, referred to. . L ..'
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(6) Bumper Dev. Corp, v. Metropolitan Police Commr., [1991] lW.L.R.
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Legislation construed:
Grand Court Rules 1995.0.2, r.l(l):
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''Where, in beginning or purporting to begin any proceedings ... there
has, by reason of anythingdone or left undone, been a failure to comply
with the requirements of these Rules, whether in respect of time, place,
manner, form or content or in any other respect, the failure shall be
treated as an irregularity and shall not nullify the proceedings ... "

0.6, r.6: The relevant terms of this rule are set out at para. 14.

T. Lowe and A. Horsbrugh-Porter for the plaintiff;
S. Hall-Jones and S.N. Diamond for the first defendant;
R.D. Alberga, Q.C. and S. Wilson for the second defendant.

1 SMELLIE, C.J.: The plaintiff, Ms. Miller, and first defendant, Mr.
Gianne, are domiciled in California. There, after a marriage of more than
20 years, divorce proceedings were taken by Ms. Miller before the
Family Court, of California and this resulted in an order called a
"stipulated judgment" on August 26th, 2006.
2 A stipulated judgment given in this context is an agreement between
the parties to regulate their divorce which is approved by the court and
which divides between the parties all the community property of the
marriage. California law deems all property owned jointly or separately
to be community property, once it is acquired during the marriage and
wherever it may be situated. The same applies to any asset to which either
party acquires title, if and insofar as it is acquired with funds which were
themselves community property.
3 Where there is no pre-nuptial agreement, as is the case here, the
respective interests of the parties in community property dnring the
continuance of the marriage are deemed to be equal interests. As would -
be expected, parties have a -mutual obligation to disclose to. each other
and to the .courtss.for the,purposes of their settlement, all property which
they may be aware is capable of being regarded .as community property.
Notwithstanding these mutual obligations, it is Ms. Miller's assertion in
these proceedings, as well as in proceedings in California, that Mr.
Gianne deliberately concealed the existence of very valuable assets
located in the Cayman Islands. Her claim is that he did so in an effort
fraudulently to deprive her of.her interest in those assets.
4 It is further: pleaded that Ms. Miller's entering into the stipulated
judgment by which she agreed to forego substantial spousal support to
which she would otherwise have been entitled, was induced by Mr.
Gianne's repeated representation throughout the last year of.the marriage
and at the time of entering into the judgment itself, that he had become
bankrupt as the result of the failure of his business interests in companies
which he operated in California. It is indeed apparent from the stipulated
judgment that Mr. Gianne had warranted that he did not own any property
of any kind that had not been disclosed to Ms. Miller or specifically'
accounted for in the judgment.
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5 As the result of disclosure orders made on May 16th, 2006 by
Henderson, J. in Cause 181 of 2006 in this court, Ms. Miller obtained
evidence which tends to show that Mr. Gianne owns and controls the
second defendant, Redwood Hotel Investment Corp., a company
incorporated in the Cayman Islands. The evidence also suggests that
Redwood has acquired, beginning in 2001 and so during the period of the
marriage, a number of very valuable estate contracts. These contracts are
for the purchase of five condominium units within an exclusive resort
residential development on Grand Cayman.
6 Ms. Miller's efforts to prove Mr. Gianne's interests in Redwood, and
thus in the properties, have been met with resistance from Mr. Gianne at
every tum. The present action is at least the fifth set of proceedings
undertaken in her quest. Previous proceedings brought by her in this
jurisdiction in Cause 40 of 2006 were, on the application of Mr. Gianne,
struck out by Harrison, Ag. J. on September 19th, 2006. This was on the
basis, among others, of want of jurisdiction and failure to conform with
the applicable conflict of laws principles.
7 Most to the point here, Harrison, Ag. J. found that Ms. Miller's claim
in Cause 40 of 2006 against Mr. Gianne was capable of being one in
personam only against Mr, Gianne, based upon allegations of fraudulent
misrepresentation and breach of the stipulated judgment, claims which
were therefore held to be properly justiciable only before the courts of
California, where the stipulated judgment was made. Ms. Miller's
application for a Mareva injunction and other relief in respect of
Redwood and its assets were also dismissed in the judgment delivered on
September 19th, 2006 in Cause 40 of 2006. ..
8 Ms. Miller's earlier efforts in California to bring Mr. Gianne to
account were also unsuccessful, as he was able to have her case against
him for fraud, brought in the Superior Court there, dismissed on the basis
that the Los Angeles Family Court continued to have exclusive
jurisdiction.over their divorce and any proceedings arising in respect of
the stipulated judgment. Ms. Miller therefore issued proceedings in the
Los Angeles Family Court seeking, among other things, declaratory
orders in respect of the Cayman assets.
9 However, on the same date, December Ist, 2006, she entered a stay of
those proceedings. That stay was plainly in deference to this present action
in Cause 484 of 2006 in which she also issued an ex parte summons on
December 1st, 2006. By that summons she applied fora Mareva
injunction and sought leave to serve the writ and statement of claim out of
this jurisdiction upon Mr. Gianne in California. At an ex parte hearing .in
this cause, Henderson, J. granted leave.for service out of the jurisdiction
but dismissed the ex parte application for the Mareva injunction on the
ground that that application should be heard interpartes.
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