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PRELIMINARY STATEMENT

Sylvia Tucker respectfully objects to théass Plaintiffs’ unjustified, unilateral, and
belated attempt to prevent her from receivinggre rata distribution from the GlobeOp Net
Settlement Fund. Mrs. Tuckeras96 year-old widow who lo80 percent of her life savings —
more than $535,000 — through her investmen@rgenwich Sentry, L.P. (“Greenwich”).

Mrs. Tucker is completely without fault suffering this ruinous loss. Class Plaintiffs
appropriately do not suggest that Mrs. Tucketipgated in or benefitted from any of the
wrongdoing alleged in the complaint. Theypeopriately do not coehd she did anything
different from what they did in making, and lositiggir investments. Rather, they assert Mrs.
Tucker can recover nothing from the GlobeOp Settlement Fund solely because she is the
mother of defendant Jeffrey Tucker and becdhisesettlement class excludes defendants’
“immediate family members.” @bs Plaintiffs unilaterally defined that term, for the first time
earlier this year, to exclude parents.

This effort to exclude Sylvia Tucker fromcovery merely because she is a defendant’s
mother, and based on a settlement she did mmitiage, should be rejected. The settlement
documents contain no definition BMmediate family menber.” Mark Cunha, the lead defense
lawyer who negotiated the 2012 Settlement with“thG Defendants” (the “FG Settlement”) that
contains the identical exclusidor “immediate family membersdttests that the parties never
discussed that this langge would preclude defendants’ innacearents, like Mrs. Tucker, from
recovering.

Even Class Plaintiffs apparénbelieved, until a few monthsgo, that Mrs. Tucker was
eligible to recover.Although the FG Settlement Class inporates the same exclusion of
“immediate family members” abe GlobeOp Settlement, ClaB&intiffs sent Mrs. Tucker
notice of the FG Settlement and a proof of claim form. After she completed and returned it,
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Class Plaintiffs’ claims administtor, Rust Consulting, Inc. (“RBtl'), advised Mrs. Tucker that
she could participate in the distution of FG Settlement fundishe provided certain missing
documentation. Thus, like Mr. Cunha, Class PI&@s&nd their counsel clearly regarded her as
part of the class despite the exclusfor “immediate family members.”

Nonetheless, Class Plaintiffs’ counsel insteacRust not to send Mrs. Tucker notice of
the GlobeOp Settlement or a GlobeOp Proof a@iir@lform. (Declaration of Robert C. Finkel
dated Aug. 1, 2014 (“Finkel Decl.”), Dkt. 1293, § 1a)hey now ask this Court to approve a
distribution of the GlobeOp Net Settlement Funat ithenies Mrs. Tucker, an innocent victim,
any part of the distribution. Mr3.ucker respectfully objects amagks this Court to allow her to
participate in the settlement pro ratih the other innocent class members.

STATEMENT OF FACTS

A. Sylvia Tucker Lost Most Of Her Life Savings

Mrs. Tucker is a 96 year-old widow. (Tker Decl. § 2.) She invested a total of
$588,407 in Greenwich between October 1, 19884gnd 1, 2008. (Tucker Decl.  3.) Every
penny Mrs. Tucker invested wasm her personal funds. (Tucker Decl. 11 3, 11.) Since she
first made her investment, Mrs. Tucker has ek a total of approximately $53,000 back from
her investment. (Tucker Decl. T 4.) She lostehtire remainder — approximately 80 percent of

her life savings. (Tucker Decl. § 4.)

! Mrs. Tucker respectfully reserves the right to seek leave to intervene pursuant to Fed. R.
Civ. P. 24 and/or seek to modifiye Stipulation of Settlement muwant to Fed. R. Civ. P. 60, in
the event the Court were to disagree with ffagtial opposition and conclude that Mrs. Tucker
should be excluded from the ctass currently defined. Mrslucker has refrained from
submitting a letter seeking a pre-motion conference for such a motion at this time, to avoid
burdening the Court with additional papers she believes will not be required, for the reasons set
forth herein.
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B. Svlvia Tucker Is Part Of The FG Settlement Class

Mrs. Tucker has understood tishte is a member of theask of plaintiffs on whose
behalf this action was brought (th€lass Plaintiffs”) from thenception of the case. (Tucker
Decl. § 5.) It cannot be disputdtht Mrs. Tucker meets the dafion of “Class” set forth in the
Second Consolidated Amended Complaint, wiiefines the class as: “All shareholders or
partners of Fairfield Sentr{zairfield Sigma, Greenwich Sewt LP, and Greenwich Sentry
Partners, L.P., as of December 10, 2008 who sdfarnet loss of pringal invested in the
Funds.” (Second Consolidated Amended Complaint, Dkt. 273, p. ix.)

The Class Members entered into a Stipulation of Settlement with the “FG Defendants” in
2012 (the “FG Stipulation of Settlement”), which the Court approved. (FG Stipulation of
Settlement, Dkt. 996) The FG Stipulation of Settlement excludes “immediate family members”
from the class but does not define that te(RG Stipulation of Settlement, Dkt. 996, p. 18.)

Mark Cunha, counsel to a number of defaridancluding Fairfield Greenwich Limited
and Fairfield Greenwich (Bermuda) Ltd., personaligotiated the FG $tilation of Settlement
with Class Plaintiffs’ counsel(Cunha Decl. § 3.) MiCunha attests that he had no negotiations
or discussions of the meaning of “immediatailg member” with Class Plaintiffs’ counsel but
that he understood and intended it to mean spbuses and children. (Cunha Decl. 1 6.) Mr.
Cunha further attests that he never understioedimmediate family member” exclusion to
include Sylvia Tucker and th&tlass Plaintiffs’ counsel nevexgressed the intention to exclude

her, or parents in general from the settlenatas during the negotiatiangCunha Decl. 1 6.)

% In the FG Settlement, defendants Faidi€reenwich Limited and Fairfield Greenwich
(Bermuda) Limited settled the case with the sSl&laintiffs. Under the settlement, all the
individual Fairfield Greenwich dendants, including Jeffrey Tuckewill be dismissed from the
case.
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Clearly, Class Plaintiffs’ counsel likewiseddnot, until recently, view Sylvia Tucker as
excluded from the settlement class. They 8nst Tucker a proof of claim form for the FG
Settlement. (Tucker Decl. 1 6.) Mrs. Tucker timely submitted her claim. On July 15, 2013,
Class Plaintiffs’ claims administi@r, Rust, sent Mrs. Tucker &tier titled “Notice of Deficiency
and Partial Rejection.” (Tucker Dleq 7; a true copy of the Notiod Deficiency is attached to
the Tucker Decl. as Exhibit A.) The letter eadpled that Mrs. Tucker’s claim lacked certain
required documentation but stated in capitaétstt “THIS IS A ‘CURABLE’ CONDITION....”
(Tucker Decl., Ex. A.) Mrs. Tucker replied by email on July 26, 2013. (Tucker Decl. | 8; Ex.
B.) She has not heard anything more from Rasterning her claim under the FG Settlement.
(Tucker Decl. 1 9.)

C. The GlobeOp Settlement Class

When the parties negotiated the GlobeOp Stipulation of Settlement, they adopted almost
identical language as the FG Settlement endlass definition, including the term, “immediate
family members.” (GlobeOp Stipulation 8kttlement, Dkt. 1184, p. 11.) Like the FG
Stipulation of Settlement, the GlobeOp Stiigla of Settlement does not define “immediate
family members.” (Seml.)

D. Class Plaintiffs Now Seek To Deny Mrs. Tucker Any
Distribution From The GlobeOp Net Settlement Fund

Although Class Plaintiffs sent Sylvia Tuckestice of the FG Sedment and invited her
to file a proof of claim, their counsel unilatityanstructed Rust naib send her notice of the
GlobeOp Settlement, even though the settlemassalvas defined in almost identical terms.
(SeeCunha Decl. Ex. A.) Mrs. Tucker first learneitthe effort to exclud her earlier this year.

In April 2014, Mr. Cunha emailed Robert Einkel, another lawyer for the Class

Plaintiffs, inquiring about MrsTucker’s claim on the FG Settlement. (Cunha Decl. 1 8 and EXx.
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A thereto.) Mr. Finkel respondexh April 24, 2014, that Classdhtiffs’ intended to exclude
Mrs. Tucker from participating in both the FBd GlobeOp settlements. (Cunha Decl.  9; Ex.
A.) Mr. Finkel relied on an SEC regulatoryfidéion of “immediate fanily member.” (1d)

That definition, however, was not incorporatedha settlement documents or mentioned in the
parties’ settlement discussions. (Cunha D®g8; Ex. A.) Accordingl, there clearly was no
agreement or any meeting of tminds between the parties tceukat definition for “immediate
family members.”

Class Plaintiffs’ unilateral decision tordean undisputedly innocent victim, Mrs.
Tucker, any recovery from the dethent funds is contrary to tiparties’ intent, as evidenced by
Mr. Cunha’s declaration and Gk Plaintiffs’ prior course afonduct. This Court should
overrule Class Plaintiffs’ unilateral, unjustified, and belated determination and permit Mrs.
Tucker a distribution from the GlobeOp Net Settlement Fund.

LEGAL ARGUMENT

MRS. TUCKER IS A MEMBER OF THE GLOBEOP
SETTLEMENT CLASS AND ENTITLED TO RECEIVE
HER PRO RATA DISTRIBUTI ON FROM THE GLOBEOP
NET SETTLEMENT FUND.

Mrs. Tucker lost more than $535,000 — approx@hya80 percent of her life savings — in
her investments in Greenwich. (kec Decl. {1 3-4.) Like othetass members, she is faultless
in suffering this overwhelming loss. Yet Class Riifis seek to deny her any recovery from the
GlobeOp Net Settlement Fund merely because sie isiother of one of the defendants. The
Court should reject their belataghfair, and unilateral attempd define “immediate family
member” to exclude her, as their effrcontrary to th parties’ intent.

Under New York law, settlement agreementstagated as contracts and interpreted by

the rules governing the consttion of contracts. See,g, Bank of New York v. Amoco Oil
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Co., 35 F.3d 643, 661 (2d Cir. 1994); GoldmarCommissioner of Internal Reven89 F.3d

402, 405 (2d Cir. 1994). Settlement agreementsheiltonstrued in accordance with the intent
of the parties._ Amoco QiB5 F.3d at 661 (citations omitted). “Where [] the meaning of a word
or phrase is ambiguous, the courts of New Yoilkexamine the record as a whole in an effort
to interpret the agreement so as t@etiiate the intent dhe parties.”_ld.Furthermore, in
contract construction, “the goal should be a peattonstruction of theanguage used so that

the reasonable expectations of the padresrealized.”_ACappione, inc. v. Cappion&19

A.D.3d 1121, 990 N.Y.S.2d 297 (3d Dep’'t 2014.) “fides no surer way to find out what the

parties meant than to see what they hdaee.” Black v. Transport Workers Unictb4 F.

Supp. 813, 824 (S.D.N.Y. 1978) (citation omitted).

Here, the understanding, inteand conduct of the persombo negotiated the term in
contention — “immediate family members” — def€ass Plaintiffs’ belated and improper effort
to deprive Sylvia Tucker of reimbursement feer loss. Although the settlement documents do
not define “immediate family members,” Mark Curditéests that the setilj parties’ intent was
never to treat innocent parentsg@neral, or Mrs. Tucker jparticular, as excluded “immediate
family members.” (Se€unha Decl. {1 6.) No negotiatormegssed an intent to exclude Mrs.
Tucker. (Cunha Decl.  6.) Class Plaintdfgen sent Mrs. Tuckeotification of the FG
Settlement and a proof of claim, and claeasninistrator Rust indicated in subsequent
communications that her claim was acceptedick€r Decl. ] 6-7; Ex. A.) Their conduct
reflects that they, too, understotbdit Mrs. Tucker was entitled participate in the recovery.
When questioned about the basisexcluding Mrs. Tucker, C&s Plaintiffs’ counsel had to

resort to an extrinsic definition from an SE@u#ation to justify MrsTucker’s exclusion — a
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definition that was not torporated in the settlement documents, referred to in the parties’
settlement negotiations, or intended byd&fter. (Cunha Bcl. 1;8-10; Ex. A.)

Accordingly, there is absolutely no justétion for excludingvirs. Tucker, another
innocent investor, from recovering her pro rslt@re of her signifant losses tiough the
GlobeOp Settlement. The Court should reféletss Plaintiffs’ proposed new, unilateral
definition of “immediate family members” and hdltht Mrs. Tucker is entitled to participate in

the settlement. That is the only just result.
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CONCLUSION

Sylvia Tucker is an innocent victim, ndfegirent from the other class members whom
Class Plaintiffs concede are part of the cl&8e lost more than $535,000. No just reason exists
to exclude her from receiving her pro rata studritie GlobeOp Settlement proceeds. Nothing in
the record supports Class Plaintiffs’ counsel’sataral determination texclude her. On the
contrary, the record, includinglass Plaintiffs’ own conduciha the intent of negotiating
counsel, mandate that she be permitted to participate.

For the foregoing reasons, Mrs. Tuckeemitled to a distribution from the GlobeOp
Settlement funds. Class Plaintiffs’ motion tglairse the GlobeOp Net Settlement Fund should
be denied, in part, with instructions to accepsMrucker’s claim to the GlobeOp Net Settlement

Fund.

Respectfully submitted,

/s/Leo V. Leyva
COLE, SCHOTZ, MEISEL,
FORMAN & LEONARD, P.A.
Leo V. Leyva
David M. Kohane
900 Third Avenue
New York, New York 10022
Telephone: (212) 752-8000
Facsimile: (212) 752-8393
Attorneysfor Sylvia Tucker
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