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No. 50 148 T 00508 09
INTERNATIONAL CENTRE FOR DISPUTE RESOLUTION

In the Matter of Arbitration Between

MIGUEL CALVO, et al.,
Claimants
-and -
STANDARD CHARTERED BANK, et al.,
Respondents

PROCEDURAL ORDER NO. 3

Upon consideration of the parties’ submissions, the Tribunal directs as

follows;

S

Rulings on the disputes as to document requests are contained in the completed
Redfern Schedules attached as Exhibits A and B.

The parties will confer as to the format of the production (i.e. native or TIFF or
another format, what metadata will be included etc.). If the parties are unable to
agree, any disputes shall be brought to the Tribunal for resolution promptly.

In making the rulings as to Institutional Respondents’ document production
serious consideration and deference was given to the application of the ICDR
Guidelines Concerning the Exchange of Information which govern this
proceeding.

With respect to the information as to Claimants’ net worth and investments sought
by Respondents, the Tribunal recognizes that the Claimants believe that
information is not relevant to the claims stated in the Demand. However, whether
such facts can be considered or are probative in a determination of elements of the
substantive claims asserted must await the decision on the merits and will not be
decided at this juncture.



pending motions.

April 19, 2010 Edna Sussman,
Arbitrator, Chair
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o CHAIR’S DECISION

Geography -1- issues as to offices to be searched
and individuals at such offices who must conduct
such searches (relates to Requests 26, 28, 30, 35,
36, 38, 52, 57, 58, 39, 78,79, 81, 86, 87, 88, 89,
90, 97,98, 101, 110, L11, 118, 122, listed on
Exbhibit “A” attached hereto and this Redfern
Schedule concerning all Requests except Request
I

Claimants seek production of documents from all
relationship managers in Santiago and Florida and
those relationshi p managers in New York who
interacted with Claimants, investment specialists
invalved with Fairfield Sentry and anyone in o
supervisory capacity over such individuals in
Respondents’ New York, Miami and Santiago
offices. Respondents do not agree to scarch the
offices requested nor do the parties agree on which
individuals at these offices must conduct searches,
Claimants have narrowed their original request in
an atlempt to limit Respondenty” search to office
locations material and relevant to the claims
asseried. All clients maintained accounts in
Miami {except for Claimants Shiva Enterprises
and Boxer Limited whose account stalements were

issued by Responden(s® New York office) through
their representative office in Santiago. It is
belicved that the New York office was the
principal execative office of SCB/AEBin the U.S.

A central element in the excessive cost of
document production in court litigation is a
requirement that multiple sources be searched in
order o locate any documents and any capies of
documents that might be expected to exist in any
employec’s hands. Respondents have offered 1g
search, for each of the three major sets of issues in
this case, the persons who were primarily
responsible for the relevant business function,
Claimants wish to extend the search beyond this
list to a much broader list of persons who might
have had only peripheral contact or involvement in
the matter,

The “Geography -1-" issye relates to the
employees who can be expected to bave had
contact with Claimants with respect to their
purchase of Sentry shares, Respondents have
offered to search the Relationship Managers
("RMs") who were responsible for Claimants’
accounts (we have identified four RMs in this
category, three of whom were located in Santiago
and one of whom came from Miami 1o Santiago
for a brief period in 2008), and the Investment
Specialists (“ISs™) who interacted with Claimants,
(ISs construct invesiment portfolio
recommendations for costomers based on
infarmation customers provide to the RMs
responsible for their accounts.) We have
identified only one responsive IS, John
Dutkowski, to whom customers of the Santiago
office were assigned throughout the relevant

The Institutional Respondents will search for
production the files of the Relationship
Managers (RMs) and Investment Specialists ¢
ISs) in the Florida and Santiago office
responsible for the Claimants® accaunts.

The Institwtional Respondents will advise the
Tribunal by April 23, 2019 as to the number of
supervisors charged with supervising the RMs
and ISs in the Florida and Santiago offices who
weee responsible for Claimants' accounts and
identify any such persons.
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Relationship Managers who were responsible for
Claimants’ accounts in the New York, Miami oc
Santiago offices. (relates to Requests 26 and a8,
listed on Exhibit “A” attached hereto) and this
Redfem Schedule concerning Requests

in the ordinary course of husiness and expected to
still exist today. To the exient such recordings
exist, Claimant's seek them for the period
November I, 2008 through February 28, 2009
limited to Respondents Dutkowski and Pages and
Relationship Managers who were responsible for
Claimants accounts in the Santiago, Miami or New
York offices. Such recordings are relevant and
material as thcy may provide evidence of
Statements made by Respondents Dutkowski,
Pages and the relevant Relationship Managers
concerning Fairfield Sentry including their
reaction to the unveiling of the Mudoff fraud on
December 11, 2008. Such recordings may be
malerial and relevant ta Claimants' claims of
breach of common law duties, breach of fiduciary
duties, fraud, negligence and breach of contract.

were nol recarded.) The stored recordings that
were maintained in the Miami officc are
searchable only by extension number and dute
range. Withia a selected date range, one would
need ta listen to every call all day long to identify
any responsive call. The chances that there are
any non-work product conversations on the
recordings of the one Miami-based RM or Messrs.
Dutkowski or Pages in this period, months or
years after all the Claimants’ Seniry purchases
were made, is very small. Claimants do not allege
that they placed purchase or redemption orders
over the phonc between November 5, 2008 and
December 11, 2008. In any case, there is no basis
for a “reasonable belief” that any materinl and
relevant “reactions” will exist, as required by the
ICDR standard. This is just fishing.

6. All compliance manuals and compliance
procedures concerning the private banking broker-
dealer business of the Respondent Standard
Chartered Entities including, without limitation,
procedures applicable (o relationship managers,
representative office procedures pertaining to the
Santiago Representative Office and training
manuals concerning the cluims alleged in the
Statement of Claim including any separate or
supplemental manuals as well as any legal or
compliance bulletins (or similar notices) issued by
the compliance department (or similar department)
of the Respondent Standasd Chartered Entities and
the entire table of contents and index to each such
manual or procedures.

‘Relevant and material in that such documents may
‘provide cvidence of Respondents” failure to follow

its own procedures in offering Fairfield Sentry
(Sigma) to Claimants. Such evidence wauld
support Claimants’ allegations of Respondents’
wrongdoing as it relates to Claimants’ claims of
breach of common law duties of a broker, breach
of fiduciury duty, breach of contract and

inegligence.

Internal compliance and procedures do not define
the duties owed Claimants. Even so, the only
relevant procedure — whether of not offering
documents of investments were provided to
customers — is not material to Claimants® claims
because Claimants, by signing the Fairficld Sentry
or Sigma Subscription Agreements, agrecd that
they had received and read the Private Placement
Memorandum (“PPM™} for those investments,
Nevertheless, we have agreed ta search for and
produce policies and procedures regarding the
marketing and sales of investment praducts that
would have applied to the sale of Fairfield Sentry
and Sigma. (We have also agreed to produce
procedures on due diligence and ongoing
monitoring of investment products like Fairficld
Sentry and Sigma, which would not ordinarily be
the subject of a “compliance” procedure.)

Any other “compliance munuals and compliunce
procedures” are wholly irrelevant and not material

The Institutional Respondents will produce
policics, procedures and manuals regarding the
marketing and sales of investment products that
would have applied to the sule of Fairfield
Sentry and Sigma and produce policies,
procedures and manuals with respect to due
diligence und angoing monitoring of investment
products like Fairfield Sentry and Sigma, which
might not ordinarily be the subject of a
“compliance” procedure.

The Institutional Respondents will further
produce the index pages of any policies,
procedures or manuals that are respunsive (o
this Request.
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ta Claimants' claims. These manuals would cover
a vast array of compliance functions - like insider
trading, anti-money laundering and know-your-
customer requirements -- of no conceivable
relevance 10 this case.

7. All documents concerning any rules,
regulations, policies, procedures, guidelines or
stundards of the private banking broker-dealer
business of the Respondent Standard Chartered
Entities concerning any of the following:

(8} Private placements, private placement
memorandum and subscription agreements.

(c) The accuracy of statements made to clients
with respect to investments prior to recommending
such investments.

(d) Recommendations to clients

() The offering and sale of Fairfield Sentry (or
Fairfield Sigma).

Relevant and material for the reasons articulated
with respect 10 Request 6. Further, the documents
sought by this request are relevant and material to
the Claimants' allegations regarding the obligation
of Respondents to deliver the Fairfield Sentry
(Sigma) private placement memorandum as well
as the failure of the Respondents to meet their duty
not to misrepresent material facts to their
customers. Further, the documents sought herein
are relevant and material to Claimants’ allegations
that Respandents marketed and sold Fairfield
Sentry (Sigma) in a false and deceptive manner.
Finally, the documents sought are relevant and
material to Claimants’ allegations that
Respondeats failed to conduct appropriate due
diligence on behalf of Claimants.

As discussed in Instiwtional Respondents’
response to Request 6, we have agreed to provide
the policies and procedures that relate to the core
of Claimants® claims - the due diligence
conducted on Sentry and Sigma before and afier it
was offercd to Claimants, as well as the sales and
marketing of those products. Although
Institutional Respondents do not believe internal
policies and procedures are material to Claimants
claims, we have agreed to produce the above
policies and pracedures at least in part because we
believe they can be readily retrieved from a central
location.

However, beyond what we have agreed ta
produce, this request would be burdensome and
nothing more than a fishing expedition. Applying
Claimants’ propased Geography -1- 1o this
request, for example, we would presumably need
lo search entire shared drives of the Miami and
Santiage offices for documents that “concern’” the
“guidelines™ on “recommendations to clients,”
when we have already agreed (o produce any
policies on sales and marketing that would apply
to the sale of Sentry and Sigma.

The Institutional Respondents will search the
compliance department or area in the Florida
and Suntiago offices and produce any additional
policies, procedures and manuals with respect Lo
the items requested in request 7 to Lhe extent
they are not duplicative of documents produced
in response to Request 6 and produce any
policies, procedures and manuals applicable to
the Florida and/or Sentiago offices with respect
to the delivery to clients of materials in
connection with private placement memoranda
and subscription agreements.

8. All documents of the Respondent Standard
Chartered Entities concerning supervision and
compliance of Claimants’ accounts and the
Fairfield Seatry (or Fairficld Sigma) investment
including, without limitation, internal review and
reports, supervisory lags, or any other compliance
or supervisory records which reference any

Relevant and material for the reasons noted ahove
with regard to Requests 6 and 7.

We have agreed to produce documents responsive
to this request thut specifically relate to Claimants'
accaunts (for a five-year period prior to the filing
of the Statement of Claim until December | 1,
2008), as well as all account documents
concerning Claimants’ accounts. Claimants seck
records beyond those that are specifically related

The Institutional Respondents will producc the
documents offered for production through
March 31, 2009. Whether supervisors files need
1o be searched will await the response as to the
number of supervisors responsible for the RMs
and ISs responsible for the Claimants’ accounts.
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Claimant account or the Fairfigld Sentry (or
Fuairfield Sigma) investment.

to their own accounts. Any such documents are
not relevant and material to Claimants' claims. To
search for some compliance issue that may have
arisen relating to Sentry or Sigma, with respect ta
some other customers' accounts booked in Miami,
New York or clsewhere is fishing, and nothing
more.

1L All filings made by the Respondents Standard
Chartered Entities with asy governmental or
quasi-gavernmeatal entity or agency in Chile
concerning the Santiago Representative Office.

Relevant and material to the duties and
respansibilitics of Respondents’ Florida office
versus the Santiogo representative office. As
alleged in the Statement of Claim (pages 11-12)
there were restrictions on the activities of the
Santiago Office and all securities transactions for
clients of the Suntiago office were processed and
approved by the Florida office.

There is no dispute that securities transactions far
Claimants” AEBI and SCBI accounts were
processed and approved in the Miami office. As
Claimants allege, the Santiago office was a
representative office only. Any restrictions or
regulatory requirements of Chile are not at issue in
this case.

The Institutional Respondents will producc
documents responsive to this requesl.

18. All documents concerning the document
retention policy (or policies) for the Respondent
Standard Chartered Entitics concerning their
private bunking broker-dealer business and the
Santiago representative office,

Relevant and material in that it may provide

- evidence of documents which should have been

retained by Respondents but were not and thus
mity provide further evidence of Respondents'
breach of duty to Claimants and other claims
asseried by Claimants. In addition, the failure of
Respondents to comply with the document
retention policy or procedures may give rise to a
negative inference in favor of Claimants.

Claimants have nat raised any spoliation issue in
this case, and Claimants® aticmpt to creaic one is
bath premature and immaterial to their claims.
This is a prime example of an area in which
discovery in U.S. courts has run amok, an example
that should not be followed in arbitration,

This request is denied

20. All Form U-4s (including amendments) for
Respondent John G. Dutkowski concerning his
affiliation with Respondent StanChart Securities
International, Tne,

Relevant and material in that Form U4 (the
Uniform Application for Securities Industry
Registration — FINRA) will provide material and
relevant information about Respondent Dutkowski
including, among others, his employment history,
any criminal activity andfor regulatory claims or
actions, customer complaints, civil lit} gation,
regulatory licenses and employment termination
disclosure. Because Respondent Dutkowski is
central to the claims of wrongdoing asserted by
Claimants as set forth in the Statement of Claim,
his background and the other information provided

Claimants’ requests for the Form U-ds of
Respondent John Dutkowski is a transparent
altempt to dig up dirt on Dutkowski, who is nat
even properly before the Tribunal in this
arbitration. Claimants provide no reason to
believe that Dutkowski's employment history is
relevant or material to their cluims,

The Institutional Respondents will produce
documents responsive ta this request.

|

j

|




CLAIMANTS’ REQUEST b

CLAIIMANTS’ POSITION -

RESPONDENTS’ POSITION

CHAIR’S DECISION

by the U4 will be relevant and material (o his
credibility as a witness and the claims asserted in
this proceeding.

23, All Form U<4s (including amendments) for
Respondent Rodolfo L. Pages concerning his
affifiation with Respondent StanChart Securities
Intemational, Inc.

Relevant and material for the rcasons noled above
with regard to Respondent Dutkowski in that it s
alleged in the Statement of Claim Respondent
Pages was Respandent Dutkowski's supervisor,

- Mr. Pages was head of sales and relationship

management for Latin America for AEB/SCB and
was Chief Executive Officer and a Director of
Respondent StanChart Securities.

Claimanis make no allegation that Respondent
Redolfo Pages did anything wrong. They have
merely said that he was Dutkowski's supervisor
und has since left the bank. Like Dutkowski,
Pages is not properly before the Tribunal,
Claimants should not be altowed (o simply name
someone in an arbitration to obtain personal
information about that person,

The Institutional Respondents will produce
documents responsive to this request

27. All documents concerning communications
between and among the Respondent Standard
Chartered Entities and theic retationship managers
or other employees, other than the relationship
managers or employees employed at the Santiaga
Representative Office, concerning Fuirfield Sentry
{or Fairficld Sigma).

Relevant and material in that such documents may
provide evidence of the wrongdoing of
Respondents as alleged by Claimants with respect
to Respondents breach of common law dutics as a
broker, failure to investigate a security prior lo
offering it to customers, duty not to misrepresent
material facts, failure to disclose risks of u
security, failure to conduct due diligence and
Respondents’ breach of fiduciary duty.

We have agreed to produce documents concerning
communications with the Santiago office
regarding Claimants or Fairfield Sentry or Sigma
for a five-year period prior to the filing of the
Statement of Claim to December L1, 2008 in the
possession of the following: (1) the RMs
responsible for Claimants’ accounts; (2) the IS
who interacted with Claimants with respect to
their Sentry and Sigma investmenis; and (3)
Elizabeth Porter and Sarah Gillet Couto - the two
centralized points of distribution and contact for
sales and marketing materials relating to Fairfield
Sentry and Sigma. (Request 26.)

This request is targeted exclusively al
communications that arc on their face irrelevant:
communications that do nat relate 1o Claimants,
their purchases of Sentry or Sigma ar the office
with which Claimants interacted -- i.c., the
Santiago office. In fact, by excluding the RMs in
Santisgo, Claimants are specifically targeting the
RMs in Miami who had nothing to do with their
accounts. These communications would be
tangential, and, as described in our responsc to
Geography -1- and Geography -3-, burdensome to

To the exient this request is pot duplicative it is
denicd.
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search.

33. All documents concerning or evidencing the
delivery of the Private Placement Memorandum 1o
the Suntiago Representative Office including,
without limitation, certified receipts of delivery,
mail carrier receipts of delivery, or tracking
numbers,

Relevant and material in that such documents will

 bear directly on the Claimunts’ claim that
Respondents breached their duty (o deliver the

' Fairfield Sentry (Sigma) Private Placement —
which document states that it is the sole document
by which Fairfield Sentry was permitted to be
offered to investors. This is relevant and malerial
to Claimants’ claims of breach of commaon law
_duties owed to Claimants, breach of fiduciary
duty, fraud and negl; gence.

We have agreed to search for and produce
documents concerming the delivery of the PPM
and other offering or disclosure documents
concerning Fairfield Sentry or Sigma to Claimants
in the custedy or control of the relevant RMs and
IS. (Requests 31, 32.) We have also agreed to
seurch for documents sufficicnt to show that the
PPM was available at the Santiago office.
(Request 34.) The offering documents, such as the
PPM, were available on a firm-wide intranet
system used to post sales and marketing materials
for investment products like Fairfield Seantry and
Sigma und we intend to produce dacuments
relating to that. As discussed in responsc (o
Request 6, the actual delivery of the PPM to
Claimants would have little significance in this
case because Claimants signed a subscription
agreement stating they hud received und read it.

There is no reason to conduct a broad search in the
Santiago, Miami or even the New York offices for
some evidence of the actual physical delivery of a
hard copy of the PPM ta someone in the Santiago
office when we bave agreed to search for all
documcnts coacerning the delivery of the PPM
and other offering documents (g Claimants and 1o
show that the document was avaj lable to the
Santiago affice electronically.

The Institutional Respondents will produce the
documents offered for production and any other
documents responsive ta this request that they
will be relying on at the hearing or be
foreclosed from introducing them.

45, All documents evidencing the aggregate dollar
amount of Fairficld Sentry shures offered and sald
by the Respondent Standard Chartered Entities to
their clients during the period beginning on the
date that Fairfield Sentry was first made available
to clients of the Respondent Standard Chartered
Entities through December |1, 2008,

Relevant and material in that such documents may
provide evidence of Respondens' financial
incentive for recommending the Fairfield Sentry
investment. To the extent that the Respondents
marketed and sold Fairfield Sentry (Sigma) on a
wide scale international basis the Jevel of due
diligence may vary. In addition, it is also relevant

td. potential conflicts between economic incentive

We have agreed (o produce documents sufficient
to show the fees paid by Claimants with respect to
their Sentry or Sigma investments. (Requests 2,
47.) These documents would reveal the £conomic
incentives (o making Sentry and Sigma available
to Claimants - i.c., the fees SCB] may have
received, The aggregate dollar amount of Fairfield
Scntry offered and seld to customers of every

The Institutional Respondents will produce
documents sufficicnt o show the aggregate
dollar amount of Fairfield Sentry shares sold by
the Standard Charter Entities to their clients,

10
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and due diligence obligations, Accordingly, it is
also material and relevant to Claimant’s claim that
Respondents did not conduct reasonable due

| diligence of the Fairfield Sentry investment,

Standard Chartered entity is not independently
relevant and materiul to Claimants’ claima, There
is no dispute that SCBI, like any hank offering
investment products 1o customers, had o financia
incentive to recommend investments that would
provide returns for customers, The aggregalce
shares of Sentry purchased by other customers, in
other affitiate banking entities worldwide, would
not alter this uniform incentive. Claimants’
argument that the level of due diligence might
have varied is beside the point. The proof of the
due diligence done is the due diligence done, not
any factors that may have influenced that,

At the same time, the aggregate dollar amount that
clients bought is now highly sensitive information,
because of the tendency of loss figures 10 stir up
litigation. (Tn any case, this request is overbroad
insofaras it seeks duplicative documents
“evidencing™ the aggregate amounts sold.)

46. All documents evidencing the aggregate doller
amount of Fairfield Sigma shares offered and sold
by the Respondent Standard Chartered Entities to
their clients during the period beginning on the
date that Fairficld Sigma was first made available
1o clients of the Respondent Standard Chartered
Entities through December 11, 2008,

Relevant and materdal for reasons noted above
with regard to Request 45.

This request is irrelevant and immaterial for the
same reasons that Request 45 is irrelevant and
immaterial,

The Institutional Respondents will produce
documents sufficient to show the aggregate
dollar amount of Fairfield Sigmas shares sold by
the Standard Charter Entities to their clicnts,

49. All documents concerning all purchases and
sales by the Respondents (for their own accounts)
of shares or other securities of any of other fund
(besides Fairfield Sentry and Fairficld Sigma)
which invested substantially all or a portion of its
assets with Madoff Securities or Bernard Madoff
including, without limitation, investments by the
Respondent Standard Chartered Entities in
Kingate Global Fund Limited.

Respandents have agreed to praduce documents
sufficient to show purchases or sale by
Respondent Standard Chartered Entities (but not

ifor the individual Respondents) for their own
: :iccoums of other funds that invested 50% or more

of their assets with Madoff, including Kingate.
Claimants seek such documenis as they relate to
the individual Respondents - Dutkowski and
Puages. Brokerage firms typically have procedures
?gurding disclosure by employees of securities

We have agreed ta produce documents sufficicnl
to show purchases and sales of Seatry and Sigma
or other funds 50% or more invested with Madoff
by Standard Chartered entities —- but not individual
emplayees -- for their own account. {Request 48.).

As discussed above, Pages and Dutkowski are not
properly before the Tribunal in their individual
cupacities, and Clainants do not even allege any
wrongdoing against Pages. They should not be

The Institutional Respondenis will produce
documents sufficient to show documents
sufficient to show purchases and sales of Sentry
and Sigma or ather funds 50% or more invested
with Madoff by Standard Chartered entities -
but not individual employees — for their own

accopnt,

'
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positions {e.g. Fairfield Senlry) to protect against
conflict of interests and other matters. If M T

- Dutkowski or Pages invested directly with Madoff
or engaged in purchases and sales of Fairficld

| Seatry such trading activity would be relevant to

| Claimants claims of breach of cammon law duties
" und fiduciary duty owed to Claimants,

required to disclose their personal investmenis
simply because they were named — improperly —
in an arbitration. Purchuses or sales of Madeff
feeder funds by Pages or Dutkowski for their own
account has nothing 10 do with the common-law
duties that SCBI - the only proper party to this
arbitration - or any other Institutional Respondent
may have owed Claimants, and is certainly not
relevant und material to those cluims.

50. All documents concerning invesiments by the
Respondents (for their own account) with Madoff
Securities at any time.

Respondents have agreed to produce such material
,and relevant documents limited to transactions
‘beginning in 1997. Claimants do not belicve there

should be any time limitation on such documents

because of the significance of uny such
documents. An investment by Respondents at any
time directly with Madoff would, in Claimants'
view, make the marketing and sale of Fairfield

Sentry to Claimants highly questionable as Madoff

(us disclosed in the Statement of Claim) only

charged clients commissions (no performance fees
or management lee) while investors in Fairfield

Sentry were charged a 20% performance fee and a
management fee which resulted in material less

purported annual returns than a direct investment
in Madoff. In addition, such transuctions would be

material and relevant to the issue of due diligence
on Madoff and the extent of the relationship
between Respondents and Madoff,

The date limitation is simply a reasonable cutoff,
particularly in view of the fact that Standard
Chartered purchased American Express Bank in
2008, making it more difficult to uncover ancient
documents, and the fact that Madoff's scheme is
believed to have persisted for over 30 years. The
extension of this request to Dutkowski and Pages
is unreasanable for the rensons sel forth in the
fesponse to Request No. 49 (and for the additional
reasons below).

Claimants’ suggestion of double dealing - that
Respondents olfered Sentry and Sigma to
customers while capturing a greater return by
investing for their own uccount directly with
Madoff — is not alleged in the Statement of Claim,
and is blatant fishing. What's more, even if such
investments would be material, the only BLMIS
investments that could be potentially relevant an
Claimanis” new theary are those during the time
frame that Claimants made their Sentry or Sigma
investments, which begins in September of 2005,

The Tnstitutional Respondents will produce such
documents conceming  investments by the
Institutional Respondents limited 1o transactions
beginning in 1997,

51. All documents concerning u description of all
investment programs (or asset allocation
programs) offered to Claimants by the Respondent
Standard Chartercd Entitics to Claimants as part of
their private banking broker-dealer business to
their clients (including Claimants) during the

Rclcvnnt and material to evaluate the structure and
sbundncss of Respondents' investment offerings to
Claimants which may be material to the
recoramendation and sale of Fairfield Sentry
(Sigma).

4

Claimants have in their Redfemn Schedule
modified this request in a way that is acceptable
(and essentially duplicates Request 3, among
others), and we will searcl; for these documents in
the hands of the RMs responsible for Cluimants’
accounts and the 1S who interacted with Claimants

This Request has been resolved by the parties.

{
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periad January 1, 2002 thraugh November 30,
2008.

(Geography -1- issue).

61. All documents concerning communications
between the Respondent Standard Chartered
Entitics' offices and the Santiago Representative
Office concerning the Private Placement
Memorandum.

Relevant and material for the reasons articulated
with respect to Request 33.

For the reasons set forth in the response to Request
33, there is no need for a broader search for
documents relating to the availability of the PPM
than we have already agreed to. Moreaver,
applying Claimants’ proposed Geography -1- and
Geography -3- Lo this request, a search for uny
communications between any RM, IS or their
“supervisors” in Miami with essentially anyone in
the Santiago office that mentioned the PPM would
be burdensome and unnecessary Lo retrieve
documents relevant to the issue of whether the
PPM and ather offering documents for Seatry and
Sigma were provided to Claimants.

This request is largely duplicative and is denied
to the extent it is not.

64. Atl documents concerning the reasons for the
termination of the employment of Respondent
Raodolfo L. Pages with the Respondent Standard
Chartered Entities in Scptember 2009.

Relevant and material for the reasons articulated
with respect to Requests 23 and 20, If Mr. Pages
were terminaled for improper conduct this would
be material and relevant to Claimants” claims
based on his position with Respondents and his
duties and responsibilities with respect to the
marketing and sale of Fairfield Sentry (Sigma).

This request is irrelevant and immaterial 1o
Claimants® claims for the same reasons as
Claimants’ Request 23 is irrclevant and
immaterial. This request is admittedly simply
fishing for “improper conduct,” and is well beyond
the scope of discovery permiticd even in court for
a case of this kind, let alone in arbitration,

This request is denied.

65. All U-5 Forms filed by Respondent StanChart
Securities International Inc. concerning
Respondent Rodolfo L. Pages.

Relevant and material for the reasons articulated
with respect to Requests 23 and 64. The Form U-
5 is the Uniform Notice for Securities Industry
Registration (FINRA) requised to be filed with
FINRA which discloses the reason for termination
of employment. As Chicf Executive Officer of
StanChart Securities (FINRA member) a Form U-
5 was required to be filed at the time of the
termination of Mr. Papes.

This request is irrelevant and immaterial to
Claimants® claims for the same reasons as
Claimants’ Requests 23 and 64 are irrelevant and
immaterial.

The Instinuional Respondents will producc this
document.

66. All agreements between the Respondent
Standard Charicred Entitics and FGG, Fairficld
Sentry, Fairfield Sigma, or any affiliates thereof,
with respect lo the distribution and sale of
Fairfield Sentry (or Fairfield Sigma) to clients.

Relevant and material as to the abligations and
ferms (including financial) in which Respondents
were authorized 1o market and sell Fairfield Sentry
(Sigma) to clients (including Claimants).

Respondent Standard Chartered Bank has

We have agreed to produce communications with
Fairfield concerning Sentry and Sigma, as well as
documents received from Fairfield concerning
Sentry or Sigma in the custody of the GIG.
(Requests 28, 78, 79.)

The Institutional Respondents will produce
communications and agreements with Fairfield
concerning Sentry and Sigma, as well os
documents received from Fairfield concerning
Sentry or Sigma in the custody of the GIG.
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CLAIMANTS' POSITION

RESPQNDENTSiPosmoN

: ’S DECISION

: acknowledged that it (as well as American Express
" Bank) entered into a distribution ugreement with
§ FGG. Such agreements are malerial and relevant

. incentive for the Respondents which would be

to Claimants’ claims of breach of comman law
duties and fiduciary duty, fraud etc. In addition,
such documents provide evidence of a financial

relevant and material to Claimants’ allegations of
breach of common luw dutics and fiduciary duty,

Conducting a separate search for any agreements
with Fairfield is not necessary. The relevant
questions are what due diligence was done, and
haw Sentey was portrayed to Claimants, not any
surrounding circumstances.

67. All documents conceming compensation
received by the Respondent Standard Chartered
Entities from FGG, Fairfield Senlry, Fairfield
Sigma, (or any affilialed entity thereof) with
respect ta the distribution and sale of Fairficld
Sentry (or Fairfield Sigma) to clients.

Relevant and material for the reasons articulated
with regard to Request 66,

Like Request 66, the actual compensation paid by
Fairfield is not material; the question is the due
diligence done. We have agreed to search for
documents responsive to numerous other requests
concerning due diligence, and the manner in which
Sentry and Sigma werc marketed and sold to
Claimants. The request is also overbroad, as
attempling to locate all documents concerning
such compensation — including any stray reference
- would be unduly burdensome.

The Institutional Respondents will produce
documents sufficient to show compensation
received by the Standard Chartered Entitics
from FGG, Fuirfield Sentry, Fairficld Sigmu, (or
any affiliatcd entity thercof) with respect to the
distribution and sale of Fairfield Sentry or
Fairfield Sigma to clients.

71. All documents concerning communications
among the Respondent Standard Chartered
Entities or any of their cmployees, representatives
or agents concerning Fairfield Sentry (or Fairfield
Sigma) during the period January 1, 2002 to date.

Relevant and material for the reasons articulated
with regard to Request 27.

]
i

This request is wildly overbroad, and any relevant
and material communications will be searched for
and produced in response 1o Claimants’ other
fequests. As discussed in response 1o Claimants
Geography -1- and -2-, we are searching multiple
custodians for communications relating to due
diligence of Sentry and Sigma, and the markcting
and sale of those products te Claimants.

This request seeks documents that are not
connected in any way to either Claimanis, their
SCBI accounts or the Santiago office with which
they interacted.

This request was withdrawn

82. All minutes of meetings of the Board of
Directors, or committees thereof, of the
Respondent Standard Chartered Entities at which

'ﬁclcvant and material in that such documents may

veal material information as to whether

appropriate due diligence was conducted by

Onc of the investment approval committees {the
minutes of which we have agreed to search)
reported up to the risk management commitiee of

The Institutional Respondents will produce
documents from the commitices they have
identified as well as responsive minutes of the




CLAIMANTS' REQUEST -~ -

~ CLAIMANTS’ POSITION

RESPONDENTS’ POSITION

. CHAIR’S DECISION

Fairfield Sentry, Fairfield Sigma, Madoff
Securities or Madoff was discussed.

Respondents and thus it is material and relevant

- with respect to Claimants’ claims of breach of

common law duties, fiduciary duty and

‘negligence.

the Board. We have offered to search for minutes
of meelings of Board committees us to which there
is a reasonable basis to believe Sentry, Sigma and
Madoff would have been discussed prior to
December | 1, 2008. Claimants have never
articulated why this is unacceptable.

There is no reason to search cvery comunitices’
meetings since 2002 an the chance that Madoff,
Sentry or Sigma was discussed.

Board of the Standard Charter Entities.

95. All documents sufficient to identify the names
of all securities included in the aliernative
investment asset class (including Fairfield Sentry
and Fairfield Sigma) approved for sale (o clients of
the Respondent Standard Chartered Entities during
the period September 1, 2005 through October 31,
2008.

. The comparison of Fairficld Sentry (Sigma) to

other securities within the same asset class
(alternative investments) as well as the number of
pre-approved securities within such asset class
may be relevant und material to the claims of false
and misleading marketing of Fairfield Sentry and
the soundness of Respondents’ investment
program and its components,

To the extent that communications with Claimants
regarding their accounts reflect the availability or
offering of other investment products, those
communigations will be produced as a product of
numerous other searches we have agreed to
conduct.

This request is not limited to securities available to
Claimants, however, and is therefore neither
relevant nor material to the claims in this case.
The “soundness of Respondents” investment
programs and its components™ is not an issue in
this case. Indecd, even with respect to Fairfield
Sentry, Claimants have expressly disclaimed a
suitubility cluim.

This request is granted il “alternative
investments™ was a category lor investment
choices utilized by Respondents to Eroup a set
of investments opportunities,

115, All documents concemning the performance
returns of other funds (beside Fairfield Sentry) that
utilized a split-strike conversian strategy.

Relevant and material in that such documents may
provide evidence of Respondents failure ta
conduct appropriate due diligence and breach of
fiduciary duty and common law duties owed to
Claimants, The split strike conversion strategy
was the investment strategy used by Madoff and
disclosed in the Fairficld Sentry Private Placement
Memorandum.

1

We have agreed to produce documents in the
custady of the GIG that concern the Fairfield
Sentry split-strike conversion sirategy, as well as
other due diligence documents, including any
analyses of Sentry and Sigma by Institutional
Respondents. (Requests 62, 77.) This, slong with
the numerous other searches we have agreed to
conduct, is sufficient to capture any documents
that played a role in Respondents’ product
approval process for Sentry,

This request for documents conceming other funds

This request is denied
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CLAIMANTS’ REQUEST

CLAIMANTS’ POSITION

RESPONDENTS® POSITIQ{‘_J

CHAIR’S DECISION

that used the split-strike conversion strategy
therefore seeks documents that might exist
somewhere but had no role in the product approval
process. Such documents would be of negligible
or at hest marginal relevance but would be very
difficult to scarch for within GIG (let alone more
generally).

116. All documents concerning communications
between the Respondent Standard Chartered
Entities and clicnts (including Claimants) with
respect to the transfer of brokerage accounts from
Respondent SCBI to Respondent StanChan
Securities International, Inc.

Relevant and material to the liahility of
Respondent StanChart Securities as a successor.

This is a completely tangential issue. If the
Tribunal holds in ruling on the already briefed
jurisdictional motion that it lacks jurisdiction aver
SCSJ, the issue disappears, Even if the Tribunal
holds that SCSI is properly before it, the
communications with Claimants regarding the
transfer of their accounts from SCBI ta SCSI have
been disclosed by the parties (indeed, by the
Claimants} in their briefing on those jurisdictional
issues. Documents “conceming” those

communications would not be relevant or material.

This request is denied except insofar as it is
being produced in response to other requests
relating to the Claimants.

119, All documents conceming or evidencing the
delivery to Claimants of the letter, dated Ociober
1, 2008, from Fernando Iglesia, Chief Operating
Officer of the Standard Chartered Private Bank,
concerning the transfer of brokerage accounts to
Respondent StanChart Securities International,
Inc.

Relevant and material for the reasons articulated
with tespect to Request 1 16.

Same as response to Request 116, but this is even
mare tangential There is no genuine issue that the
letter was mailed ta all clients, including each of
the Claimants, at the address on file for them. See
Declaration of Steven Glover, dated February 23,
2010, Attachment B to Instituiional Respondents'
Brief on Threshold Jurisdictional Issucs.
Claimants have provided no basis to pursue
discovery of this question.

This request was withdrawn

120. All documents concerning or cvidencing the
delivery to Claimants of the letter, dated
November 7, 2008, from Fernando Iglesia, Chief
Operating Officer of the Standard Chartered
Private Bank, concerning the transfer of accounts
to Respondent StanChart Securities, Inc.

Relevant and materia! for the reasons articulated
with respect to Request 1 16.

I

Same as response to Request 119,

This request was withdrawn

121. All documents concerning or evidencing the
delivery to Claimanis of the letter, dated March I
2009, from Jay Castello, Chief Operating officer

?clcvant and material in that it goes to the
dppropriale brokerage agreement to be considered

by the panel as well as the legitimacy of that

Same as response to Request 119,

This request was withdrawn




CLATMANTS’ REQUEST

‘ CLAIMANTS’ POSITION

" RESPONDENTS' POSITION

CHAIR'S DECISIO

of Respondent StanChart Securities International, '

Inc., including delivery of the StanChart Securities
International, Inc. Brokerage Agreement as an
attachment to such letter,

agreement.

125. All documents concerning the establishment
and the activities of the “Internal Task Force
comprised of senior exccutives of the Respandent
Standard Chartered Entities” subsequent to the
arrest of Bernard MadofT as referenced in the letier
(undated) of Petcr Flavel, Global head, the
Standard Chartered Private Bank.

Relevant and material in that such documents may
provide evidence of the failure of Respondents to
conduct appropriate due diligence with respect to
the Fairfield Sentry investment and will be further
relevant and material in that such documents may
provide evidence of Respandents’ breach of
various duties owed to Claimants

This request is not directed to contemporaneous
documents relating to the events at issue -- which
are covered by numerous other requests to which
Institutional Respondents have agreed -- but 1o
Institutional Respondents” ex post facto reaction to
those events. As such, they are, at maost indirectly
televant, and would be entirely or almost catirely
protected by work product and atiomey-client
privileges. Moreover, Claimants have agreed not
to require production of a privilege list for
documents after December 11, 2008. Searching
for any non-work product documents relating to
the task force would be highly burdensome and is
not reasonably likely to lead to relevant evidence.

This request is granted through the cut off date
established in Geography # 3.




Institutional Respondents’ Document Regquests 10 Claimants
Calvo et. al. v. Standurd Chartered Bank et. al., No. 50 148 T 00508 09

19 March 2010
Institutional Respondents have propounded six document requests. The parties have reached agreemient on two requests. The four in dispute fall into two categories: (1) two requests that relate to
causation with respect to Claimants' claims that Respondents improperly marketed the Fairfield Sentry’ product; and (2) two requests that seek documents that have come into Claimants' possession
regarding certain of Respondents’ practices and policies.

DOCUMENTS RELATED TO CAUSATION WITH RESPECT TO CLAIMANTS' SALES AND MARKETING CLAIMS

EXHIBIT B

Relevance and Materiality

Claimants' Objection

Tribunal's Decision

Dacuments Requested

Request 2**: Documents sufficient to
determine each Claimant's net worsth and liquid
assets, and other investments each Claimant
made in the five-year period prior to the filing
of the Statement of Claim, but nat Including
investments in businesses in which the
Cluimant had un active role, or the purchase or
sale of real estate. The identification should be
sufficient to ascertain the type of investment,
the identity and nature of the asset in which
the investment was made, the umount of the
investment and trading over time.

** As modified in negotiations with
Claimants.”

+ Under the ICDR Guidelines for
Arbitrators Concerning Exchanges of
Tnformation, Institutional Respondents
may seek and obtain documents
“reasonably believed to exist and (o be
relevant and material to the outcome of
the case.”

Requests 2 and 5 are relevant and materia]
to Claimants' claims regarding
Respondents’ sule and marketing of
Fairfield Sentry. Request 2 was
propounded as the first stage of a targeted
production aimed at Claimants' investment
practices and asset allocation around the
time they invesied in Fairfield Sentry,
both of which are directly relevant and
material to whether Institutional
Respondents’ alleged conduct in the sale
and marketing of Fairfield Sentry actualty
caused Clasimants to invest and lose their
money in Fairfield Sentry.

The net worth and liquid asscts of the Claimants are
not relevant and material to the outcome of the case,
As set forth in the Statement of Claim, Cloimants
contend that if the Institutional Respondents had
conducted reasonable due diligence of the Fairfield
Sentry investment they would not have recommended
and sold Fairfield Sentry to any of the Claimants
regardless of their financial circumstances {net worth,
liquid asscts, ete.). Claimants in the Statement of
Claim do not assert a financial suitability claim (which
would make the financial circumstances of Claimants
malerial and relevant) and Claimants' counsel
confirmed this by email to counsel for the Institutional
Respondents on February 16, 2009 by stating “this
will confirm that Claimants are not asserting a
financial suitability claim against Respondents in that
Claimants assert no claim that Fuirfield Sentry
(Fairfield Sigma) was an inappropriate
recommendation based on their financial condition
(assets, income, net worth)”.

This request is granted

* For simplicity, we refer herein fo both Fairfictd Seniry and Fairfield Sigma as "Faisfield Senury.”

e




Institutional Respondents’ Document Requests to Claimants
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'

Documents Requested

Relevance and Materiality

Claimants' Objection

Tribunal's Decision

+ In their Statement of Claim, Claimants
make the following allegations regarding
their investment practices and decisions to
invest in Fairfield Sentry:

o That two of the Claimants never
“invested in equitics,” and thought
that Fairfield Sentry was a short-
term bond or treasury boad fund
(Statement of Claim at 17);

o That various Claimants understood
Faicfield Sentry to be a low-risk
product, similar to a mutual fund, a
bond fund oc U.S. Treasury bonds
(Statement of Claim at 17-24);

o  That Claimants never received the
Fuirficld Sentry Private Plucement
Memorandum (the "PPM"), which
disclosed several specific risk
factors and stated: “THE SHARES
OFFERED HEREBY ARE
SPECULATIVE AND INVOLVE
A HIGH DEGREE OF RISK."
(Statement of Claim at 25-26); and

o That had the Respondents
disclosed "the true nature and risk
of an investment in Fairfield
Sentry ... Claimants would not
have made the investment.”
(Statement of Claim at 9, 135.)

+ Institutional Respondents deny these
allegutions. Indeed, each Claimant si gned
4 subscription agreement expressly

As lo the reference in Request 2 ta “other
investments” of each Claimant during the five year
petiod prior to the filing of the Statement of Claim,
withaut conceding the materiality and relevaney of
such documents, Claimants will agree to provide
monthly account statements for the period requested
pertnining to securitics sccounts at all other brokerage
firms and banks (besides Standard Chartered Bank,
Americun Express Bank) which will reflect securities
investments for the period requested. Such monthly
account statements (tagether with the additional
documents agreed to be provided by Claimants with
respect to Request 5) provide the Institutinnal
Respondents with appropriate documents regarding
other investments in an efficicnt non-burdensome
mannef. Claimants object to providing any other
documents evidencing other securities investments
(i.e. such as confirmations, eic.) as being burdensome
and duplicative of the monthly account statements. In
addition, any investments that are not securities
investments ure not material and relevant,

The Institutional Respondents have mischarseterized
to the Tribunal Claimants’ fruud claim and the
causation issue by omitting from the text quoled (in
the fifth bullet point on this page 2) the complete and
accurate reference in the Statement of Claim (at pages
9 and 15). The full text of such references include “If
Respondents had disclosed to Claimants the true
nature and risk of an investment in Fairfield Scatry as
detailed herein [in the Statement of Claim], Claimants
would not have made the investment. Meaning if
Claimants were aware, among other things, of the red
flags detailed in the Statement of Claim {pages 33-42)
they would not have made the investment. Claimants
disagree with the Institutional Respondents’ additiona)
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Decuments Requested

Relevance and Materiality

Claimanis' Objection

Tribunal's Decision

acknowledging receipt of the PPM,
However, reliance and causation are
elements of Claimants' common-law and
securities fraud claims against Tnstitutional
Respondents. See, e.g., Palma v. BP
Prods. N Am., Inc., 347 F, Ann'x 526, 527
(11* Cir. 2009); Gracey v. Eaker, 837
So.2d 348, 353 (Fla 2002); 6 N.Y. JUR.
DAMAGES § 12 (2009); Feinman v,
Dean Witter Reynolds, Inc., 84 F.3d 539,
541 (2d Cir. 1996). For Claimants 1o meet
their burden of proof on these essential
elements of their clains, they would have
to show that if they had read the Fairfield
Sentry offering materials, or if
Respondents had characterized Falrfield
Sentry differently, then Claimonts would
not have invested in Fairfield Sentry in the
amounts that they did, and would not have
lost their money due to Madoffy froud.

Claimants' investment practices and
experience, including their investments in
equities, private placements, other hedge
Tunds, speculative investments (c.g., ail
wells) and emerging markets, all would be
relevant and material to whether
Claimants were experienced investors in
ventures or investments like Fairfield
Sentry, and whether Claimants would
have made their Fairfield Sentry
investments even if, contrary 1o their
present position, they had received and
read the PPM. This, in turn, is relevant
and material to the questions of whether
Claimants in fact relied on Respondents'

characterizations of Claimants’ fraud claim including,
smong other things, what Claimants would need to
show to meet their burden of proof, ete. Claimants at
this time limit their response herein to what
Claimants® believe is relevant to objecting to Request

]
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Documents Requested

Relevance and Materiality

Claimants’ Objection

Tribunal’s Decision

alleged misrepresentations or omissions,
and whether the Cluimants' losses from
Fairficld Sentry were caused by
Respondents' alleged conduct in the
marketing and sale of Fairficld Sentry.

Request 2 seeks "documents sufficient to
determine” Claimants' investments, liguid
assets and overall net worth. Tnstitutional
Respondents would then, pursuant to
Request 5 below, seek additional
information about particular investments
that were similar lo the investments in
Fairficld Sentry or particulurly relevant to
the questions of whether Claimants put
money in other similar investmenlts, how
critical the amounts invested in Fairfield
Sentry were to each Claimant's investment
pottfolio and the extent to which
Claimants’ assertions about their
investment practices (e.g., that they never
invested in equities) were true.
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Documents Requested

Relevance and Materiality

Claimants' Objection

Tribunal's Decision

Request 5%*: All documents relating to other
investments purchased or held by Claimants
during the five-year period prior to the filing
of the Statement of Claim (but not including

businesses in which the Claimant had an active

management role or the purchase or sale of
real estate), whether or not American Express
or Standard Chartered was involved in the
investment, including but not Limited (o
subscription agreements, prospectuses, privaie
placement memoranda and markeling or
solicitation materials.

** As modified in negotiations with
Claimants,

After Claimants refused to praduce any
documents responsive (o Request 2,
Institutional Respondents propounded
Request 5 in order to eliminate any
ambiguity and obtain agreement or
resolution on what types of documents
Tnstitutional Respondents were ultimately
sceking.

Like Request 2, Request § sceks
documents relating to Claimants' pussive
investments during the time they invested
in Fairfield Sentry. These documents arc
relevant and material for the same reasons
the documents sought in Request 2 are
relevant and material.

Institutional Respondents continue to
believe that the simplest, least expensive
and most expeditious way for Claimunts to
produce these documents related (o
causation is for Claimants to first produce
only those documents sufficient to show
their asset allocation and investments as
requested in Request 2, and allow
Institutional Respondents to consider
which, if any, investments are most
relevant and material to Claimanis' claims,
Only then would Claimants need to
produce further documents that may be
responsive (o Request 5. Therefore,
Institutional Respondents ask that the
Tribunal order Claimants to respond first
to Request 2, and then to Request 5 only
to the extent that Institutional Respondents

Claimants will agree to praduce all subscription
agrecments, prospectuses, privale placement
memorandum and marketing or solicitation materials
concerning their investments in hedge funds or funds
of funds or any private placement for the period
requested exclusive of those securities offered 1o
Claimants by Standard Chartered Bank/American
Express Bank). Claimants object to praducing
documents pertaining to other investments to the
extent not agreed to as set forth in Claimants'
objection to Request 2.

This request is granted
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Documents Requested

Relevance and Materiality

Claimants' Objection

Tribunal's Decision

requife further information concerning
specific investments Claimants may have
held during the relevant time period.

Claimants have offered to produce
materials only related (o private
placements. Respondents do not believe
this covers the realm of supposedly
"risky” or similar investments. Interests in
hedge funds can be purchased through
private sales or on the public markets.
Claimants aiso could have made similar
investments in a number of forms,
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DOCUMENTS IN CLAIMANTS'

POSSESSION RELATED TO THEIR CLAIMS AGAINST RESPONDENTS

Documents Requested

Relevance and Materiality

Claimants' Objection

Tribunal's Decision

Request 3: Any documents in the possession,
custody or control of Claimants or their
counsel (including documents received, for
cxample, from former employees of American
Express or Standard Chartered) () regarding
or relating to (i) the American Express or
Standard Chartered Miami or Santiago offices,
(it) American Express or Standard Chartered
procedures with respect lo review and
manitoring of investments offered to clients,
or (iii) American Express or Standard
Chartered sales or marketing practices, or (b)
that are responsive to any of Claimants'
documents requests.

+ Institutional Respondents put forward
Request 3 in order to obtain potential
evidence that Claimants appear (o have
ablained regarding American Express or
Standard Chartered procedures, policies,
practices and the like that do not refer
specifically to Claimants accounts or
Claimants' Fairfield Sentry investments.
The Statement of Claim makes repeated
reference to such information, and
Respondents have heard that Claimants
are in contact with former employees of
the Chilean Representative Office.
Institutional Respondents anticipate that
the number of dacuments responsive (o
this request will be Limiled.

In their Statement of Claim, Cluimants
make the following allegations reflecting
documents in their possession or control
that relate to Respondents’ practices and
policies:

o That "Sanliago Relationship
Managers would typically have
weekly conference calls with the
Miami office ... to discuss
particular firm-wide products
within each asset class including
Fairficld Sentry." (Statement of
Claim at 12);

Claimants have the fol lowing objections to Request
3: (a) attorney clicnt privilege and work product ns
Claimants’ counsel conducted an appropriate
investigation of the claims prior to filing the
Statement of Claim and (ii) not appropriate for the
Institutional Respondents o seek from Claimants
documents pertaining to their own procedures and
practices which they obvious! y are in possession
of. The inappropriateness of this request may best
be explained by the statement by the Institutional
Respondents' counsel to Claimants’ counsel during
discussions concerning this request ~ “I"m not
going to wait for your exhibit volume to see what
documents you have™. So this request is a fishing
expedition to find oul what Standard Chartered
Bank/American Express Bank documents
conceming policics, procedures and practices that
Claimants and their counsel have in their
possession and that may be used at the hearing
which is not an appropriate request and is contrary
to Procedural Order No. 2 in that exhibits to be
used at the hearing are to be submitted by the
parties on November 5, 2010,

In addition, item (b) of Request 3 providing for
Claimants’ production of all documents Claimants
requested of the Institutional Respondents in their
document request is patently silly and inappropriate
because Claimants requests are tailored 1o
documents in the possession of the Institutional
Respondents that Claimants do not have and it

The Claimants will produce
documents in the possession,
custody or contrael of counsel
upon which Claimants intend 10
rely at the hearing, Claimants
will produce all documents in
the possession, custady or
control of Claimunts listed in
section (u) of the Request and
all documents relating or
referring 1o any Standard
Charter enlity or any American
Express entity.
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Documents Requested

Relevance and Materiallly

Claimants' Objection

Tribunal's Decision

That Santiago-based Relationship
Managers were never informed
that Fairficld Seatry was a Madoff
feeder fund, were never provided
Fairficld Sentry's Private
Placement Memorandum and did
not understand that Fairfield Sentry
sharcs were privately placed
securities. (Statement of Claim at
14, 26);

That "Respondents only
recommended securities products
approved on a firm wide basis ...
by a firm-wide commitice
purportedly after conducting
appropriate investigation and due
diligence .... * (Statement of Claim
at 12);

That "client asset allocations were
prepared and approved by the
Miami office .... " (Statement of
Claim at 12); and

That "{t}he Miami office had full
supervisory and compliance
responsibility with respect to all
securities transactions of clients of
the Santiago Representative Office
including transactions of
Cluimants." (Statement of Claim at
12)

certainly makes little sense for such requests to be

re-directed back to Claimants,
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Documents Requested

Relevance and Materiality

Claimants' Objection

Tribunal's Decision

Request 6: All documents reluting to sales,
markeling or "duc diligence" practices,

policies or guidelines in regards to investments

offered by American Express or Standard
Chartered.

« In their document requests, Claimants
have sought information regarding
Respondents’ due diligence and sales and
marketing procedures and policies as they
would apply to the offering of Fairfield
Sentry to Claimants, and Institutional
Respondents have agreed to search the
areas of the Bank where such procedures
and policies would be kept and produce
them. Our Requests 3 and 6 seek to ensure
that any documents relaling to these
policies and procedures that Claimants
have already obtained from other sources
and may use at the hearing, or that may be
prejudicial to Claimants’ claims, are
produced to Institutional Respondents in
discovery.

Request 6 sceks a subset of the documents
sought by Request 3, and specifically uses
the term "due diligence” that is used in the
Statement of Claim, in order to ensure that
there is no ambiguity as to the core of
what these requests arc sceking. We
believe that Request 3 is justified, because
we cannot know all the categories of
infermation Claimants may have or have
received and there is no reason to belicve
lhe valume would be substantial.

Claimants object to Request 6 on the grounds that

Respondents are seeking their own internal

documents back from Claimants regarding their
practices, procedures and guidelines which is nat
appropriate as stated in response to Request 3,

The Cluimants will produce all
responsive documents upon
which Claimants intend to rely
at the hearing.




