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THE SUPREME COUR'T
OF NEW SOUTH WALES
EQUITY DIVISION

AUSTINJ
MONDAY 9 APPRIL 2001

5532/91 AEQUITAS LIMITED & ANOR V SPARAD NO.100 LIMITED (FORMERLY
AUSTRALIAN EUROPEAN FINANCE CORPORATION LIMITED) & 2 ORS

JTUDGMENT

HIS HONOUR:
Introductory outline

1 Australian European Finance Corporation 1.td (*AEIC’) was a merchant bank, owned at all
relevant times by the Commonwealth Bank of Australia (531%) and some forcign banks {Bangue
Nationale de Paris as to 19%, Banca Nazionale del Lavoro as to 15% and Dresdner Bank AG as to
15%). Its general manager and principal executive ofticer, at all relevant times, was Mr B Gledhill,
who was also a director. In 1984 AEFC entered into a joint venture agreement with Corporate Advisory
Services (Operations) Pty Lid (*CASQ’), a company controlled by Mr G E Mullins, to conduct the
business of providing corporate advisory services. Under that agreement a company called AEFC
Advisory Services Pty Ltd CAEFCAS’), owned by AEFC (51%) and CASO (49%), was constituted as
the manager of the joint venture business on behalf of the venturers.

2 During 1985, following deregulation of the Australian financial markets, AEFCAS (and through it,
the joint venture) became involved in a series of transactions relating to the affairs of' a building group,
the Rendell group, Three of the main individuals involved in the affairs of AEFCAS and the joint
venture were Mr Mullins, Mr G L. Rees and Mr RG Porteous. During the period between May 1985 and
August 1986, Mr Mullins was a director of ABFCAS, Mr Rees was a consultant to AEFCAS and Mr
Porteous was a director of AEFCAS, Mr Gledhill, the general manager of AEFC, was a director of
AEFCAS, and was also a director of AEFC Leasing Pty Ltd, a wholly-owned subsidiary ol AEFC. Mr
Mullins, Mr Rees and Mr Porteous were not dircctors or employees of AEFC, and had no financial
interest in AEFC.

3 In luly 1985 the joint venture (through AEFCAS) was retained by the Rendell group, then
privately owned by the Rendell family, to assist with the restructuring of Rendell's finances. It advised
that the Rendell group's interest-bearing debt should be replaced with equity. 1n Qctober 1985, in
consequence of that advice, a company called Rendell Industries 1.td acquired control of the Rendell
group from the Rendell family, and AEFC Leasing became the owner of 74.8% of the shares of Rendell
Industries. The cash consideration which AEFC Leasing provided for those shares was $250,000.
Additionally it was said to have ‘procured” AEFC to provide a deliciency guarantce to the ANZ Bank so
as to allow the cancellation of some personal guarantecs given by the former owner of the Rendell
group, and lo provide finance facilities to the Rendell group.

4 Mr Mullins became chairman and a director of Rendell Industries, as well as a director of the main
operating company, Rendell Industries (Holdings) Pty Ltd (*RIH’). Mr Rees became a directlor of
Rendell Industries, and the deputy general manager of AEFC, Mr J N Gallois, became 2 direetor of RIH.

5  The idea was conceived that Aequilas, originally a shelf company, would become a listed
company, which would (through a subsidiary eventually known as Acquitas No 1) make investments
introduced to it by the joint venture. It is not clear whether the idea came from Mr Mullins, Mr Rees or
Mr Gledhill, but it was developed in discussions and memoranda by all three of them. The selected



investments were intended to be desirable investments of a kind too risky to meet the prudential
guidelines under which AEFC had to work as a merchant bank.

6 Prior to 16 October 1985, Mr Mullins was the managing director and Mr Rees was a director of
Acquitas. From 16 October 1985 Mr Rees was managing director and Mr Mullins continued as a
director. Messrs Mullins and Rees and their wives were directors of Aequitas No 1.

7 Asit happened, the first and enly investment made by Aequitas, through its wholly-owned
subsidiary Aequitas No 1, was the acquisition of AEFC Leasing’s 74.8% shareholding in Rendel]
Industrics. The purchase price was $960.000, the agreement for purchase being made on 23 November
1985. Of that purchase money $50,000 was to be *passed through the joint venture accounts’. The
plaintiffs say this was a secret commission.

8  Subsequently arrangements were put in place, principally by Mr Recs and Mr V M Kelly (Senior
Munager Project Finance, AEFC) acting under the guidance of Mr Gledhill, for shares in Aecquitas to be
distributed by stockbrokers Bache Corlis & Carr (‘Bachc’), using a privale placement memorandum.
Sutlicient funds were raised to permit settlement of the purchase of the Rendell Industries’ shares to take
placc on | April 1986. AEFC Leasing made a profit of $710,000 (less the $50,000 fee to AEFCAS and
some interest costs) on the transaction, having bought the shares for $250,000 in October 1985. AEFC
agreed 10 pay a eommission of $69,400 o CASO on receipt of the $960,000. The plaintiffs say this was
another secret commission,

9 In June 1986 Rendell Industries was floated on the second boards of the Sydneyv and Melbourne
Stock Exchanges. Very shortly afterwards, its managing director, Mr Griftin, resigned. By August 1986
the Rendell group was clearly insolvent and ABFC appointed a receiver to assets of Rendell [ndustries.
Subsequently the Rendell group failed and Acquitas’ sharcholding was valueless. The plan for stock
exchange listing of Acquitas was abandoned. Amidst recriminations, ARFCAS was dissolved, to prevent
it from becoming a defendant in legal proceedings.

10 By a stalement of claim filed in'1991 and subsequently amended several times, Acquitas and
Aequitas No | have sought relief against AEFC (which subsequently changed its name to Sparad (No
100) Ltd), AEFC Leasing and Mr Gledhill. They seck to rely on causes of action based on: the
fiduciary duties of financial advisers; directors and promoters; secret commissions; fraudulent
misrepresentation; misleading and deceptive conduct; conspiracy: negligence; breach of contract; and (in
the ease of AEFC Leasing and Mr Gledhill) liabilily for knowing involvement in breaches of equitable
duties.

11 Much of the hearing time was taken up by the submissions of the parties on questions of law
relating to the scope and application of the various causes of action asserted by the plaintifts. The
availability of these causes of action depends on a close analysis of the facts.

12 1 shall first make some observations about evidentiary difficulties that have arisen in the case. |
shall then make my findings of fact under the following headings:
. the formation of AEFCAS and its relationship with AEFC;
the retainer of AEFCAS to provide corporate advice to the Rendell group:
the acquisition by AEFC Leasing of 74,8% of the sharcs in Rendell Industrics;
the acquisition and starting up of Aequitas and Acquitas No |;
the acquisition by Aequitas No | of the 74.8% shareholding in Rendell Industries;
. the financial difficulties of the Rendell group during the period from 3 October 1985 Lo | April
1986;
: the private placement ol shares in Aequilas;
the capitalisation and preparations for listing of Rendell Industrics;
the listing of Rendell Industries;
the fajlure of the Rendell group;
responses to the Rendell failure within AEFC;
the effect of Rendell's failure on Aequitas and Acequitas No 1; and
claims and legal proceedings.



13 1shall then analyse and apply the law with respect Lo each of the causes of action relied upon by
the plaintiffs.

Evidentiary difficulties

14 The case was heard over a relatively short time. Very few affidavits were read and oral evidence
was given only by Mr Gledhill. The defendants did not call Mr Kelly or Mr Gallois, who were ofticers
of AEFC involved in the affairs of the Rendell group and the Aequitas companies. 1t appears that Mr
Gallois is in Egypt and the absence of evidence from him can therefore be explained. However, the
cvidence indicates that Mr Kelly is in Sydney and could have been called. 1 infer from the facts that his
evidence would not have assisted the defendants’ case: Jones v Dunkel (1959) 101 CLR 297,

15 The position of Messrs Mullins and Rees has given me some concern. They were central players
in the affairs of the parties and the Rendell group. Inevitably I must make tindings with respect to their
conduct. In the nature of this case, my findings must relate to questions of propriety and honesty, as
well as prudence. Their conduct has been trenchanuly criticised by the plaintiffs, and it has not been in
the interests of the defendants to protect or defend them, They are not parties to the present preceedings.
However, they are defendants in proceedings 5874 of 199 1, in which the defendants in the present
proceedings seck 1o protect themselves by claiming recovery against Messrs Mullins and Rees in the
event that | find them Lo be liable. They have not given cvidence in the present case, but given the
allegations made against them by the present defendants as plaintifts in the other proceedings, it is not
surprising that they have nol been called. They are likely to be seriously prejudiced, in a practical sense,
by the findings | shall make against them, even though my findings will not set up any res judicata or
estoppel against them. In these circumstances, 1 have tried to limit my findings against Messrs Mullins
and Rees to the matters necessary to be determined for the purposcs of the present case.

16 . Serious allegations have been made by the plaintiffs against Mr Gledhill, including allegations of
dishonesty and participatien in fraud. These are archetypally circumstances in which one must bear in
mind Dixon I's explanation of the standard of proof in Briginshaw v Briginshaw (1938) 60 CLR 337,
362-3. This is a case where the seriousness of the allegations made, and the gravity of the consequences
flowing from a finding against Mr Gledhill, are considerations that affect the question whether the issue
has been proved to the Court's reasonable satisfaction. As his Honour said, in such matlers ‘reasonable
satistaction’ should not be produced by inexact proofs, indefinite testimony, or indirect inferences. In
some older cases, it was said that allegations of fraud must be ‘clearly” proved: for example, Ponama
and Sauth Pacific Telegraph Co v India Rubber, Guita Percha and Telegruph Works Co (1875) 10 Ch
App 515, 330. The High Court explained such observations in Rejfek v McEfray (1965) 112 CLR 517,
521, observing that ‘the "clarity’ of proof required, where so serious a matler as fraud is to be found, is an
acknowledgment that the degree of satisfaction for which the civil standard of proof calls may vary
aceording to the gravity of the fact to be proved’.

17 Mr Gledhill gave affidavit and oral evidence. 1 do not aceept his evidence on certain specitic
points, as | shall indicate during the course of this judgment. My overall impression of Mr Gledhill in
the witness box is that he was not eonsciously dishonest, rather that he had a strong conviction of his
innocence in a moral sense of the charges made against him. His recollection of events wag highly
selective - for example, he clearly recollected an approach by Mr Mullins for purchase of the Rendell
Industries shares in November 1983 and what he said in that approach, and he recalled telephoning Mr
Griffin to discuss the proposal, and yet he cannot recall why he agreed to the payment of $69,400 to
CASO after having already agreed to a commission of $50.000 to AEFCAS. This selective recollection
of events appears to have operated, conveniently, in Mr Gledhill's favour.

18  His evidence brings lo mind some remarks on the psychology of recollection by Street CJ, in his
Repart of the Royal Commission af Inguiry into Certain Comntittal proceedings againxst K. E Huniphreys
(July 1983):
*In the intervening five or six years, rumours waxed and waned. In some cases
suspicion underwent subtle change to belief, which itself progressed to reconstruction,
which in turn escalated to recollection. No presently stated recollection could be
safely assumed not to have proypressed upwards and not to be the product of one of
these carlicr stages. The sheer frailty of human memory of necessity required a most



anxious and critical appraisal of the evidence of the witnesses, no matter how credit-
worthy they might be.

It became apparent that in the years since August 1977 the recollections even of those
with undoubted first-hand knowledge have in seme instances [aded, in some instances
fermented, and in some instances expanded. Morcover, in many cases the realisation
of the significance - indeed, the enormity - ol what had occurred has tended to
transmule into a more or less cynical acceptance of what had, or was believed or
rumoured to have, taken place.”

19 In the present case, 1 believe that Mr Gledhill's steady conviction about his own innocence
fermented to reconstruction, which in turn escalated to selective recollection, | therefore regard his
evidence as having little weight, compared with the documentary evidence which, to a substantial
degree, speaks for itsclf.

20 A great deal of decumentary evidence was adduced. The plaintiffs’ case relies on those documents
and invites the Court to construe them and make inferences favourable to their contentions. The Court is
asked to reconstruel from the documents evidence which occurred about 15 years ago. The plaintifls'
delay of ncarly five years in commencing proceedings, and the further delay of aver cight years between
the commencement of the proceedings and the hearing, have not been fully explained. (I shall return to
this point when considering the availability of interest.) The delays have made my task a difficult one.

21 Courts have frequently warned about the risk of prejudice and injustice that delay in bringing
proceedings to hearing may create. For example, in Herron v McGregar (1986) 6 NSWLR 246,
McHugh {A described the consequences of delay in these words:
*Memories fade. Relevant evidence becomes lost.  Even when written records are
kepl, long delay will frequently create prejudice which can never be proved
affirmatively.’

He warned that in some cases delay may simply make it impossible for justice to be done.

22 The difticultics presented by such a long delay between the events and the hearing should not be
understated. However, in the present proceedings the Court's findings are less dependent on the
recollections of witnesscs, and therefore the frailties of human memory, than is commonly the case.
Although some of the documents are ambiguous, the Court at least has before it, in the documents, the
actual words that were used so many years ago. That being so, it appears that it is possible to do justice
notwithstanding the long delay, by a process of reconstruction of past events on the basis of and by
inference from the documents, and such other evidence as is credible, Except to the extent that claims
may be statute barred, | see no ground for preventing the plaintiffs from making out their case simply by
reason of the delay.

The formation of AEFCAS and its relationship with AEFC

23 Prior to May 1984, Mr Mullins and others carried on business in the field of corporate advisory
services under the registered firm name of *Corporate Advisory Services”. Their business was aequired
at that time by their company, CASO. On 9 May 1984 CASO entered into a joint venture agreement
with AEFC and with the company that was to be the manager of the joint venture business, which
changed its name to AEFCAS. The agreement recited that AEFC was desirous of becoming involved in
the field of corporate advisory services and belicved that because of its reputation and standing it could
inflyence and direct business. The agreement established an unincorporated joint venture between
ALFC and CASO (*the venturers’), managed by AEFCAS.

The jaint venture agreemen

24 Some of the key provisions of the joint venture agreement were as follows:
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(i)

(iii)

(iv)

()

(vi)

(vid)

(viii)

(viii)

{ix)

the assets of the corporate advisory business would be owned by the venturers in the
proportions, 517% to AEFC and 49% to CASO;

the venturers would own the issued share capital of AEFCAS in those same
proportions, but the board of AEFCAS would reflect equal representation of the
venturers and all decisions of the manager would require unanimity;

the benefits and obligations of the venturers would be separate rather than joint and
scveral;

the annual income of the joint venturc would be shared between the venturers
according to a formula, under which AEFC would reccive certain priority payments
and the remainder of the inceme would be apportioned in bands, in a ratio which
varied from 60% (AEFC) o 40% (CASO) for the lowest band, to 80% and 20% for
the highest hand;

CASO would provide to the joint venture the services of Mr Mullins and certain others
(including, as it happened, the services of Mr Rees as a consultant), and would pay
their remuneration;

AEFC would pay CASO $50,000 for the goodwill of the advisory business and would
pay a monthly amount to CASO as consideration for CASO providing the tull.time
services of Mr Mullins and others;

AEFC would also pay the reasonable and proper expenses of the joint venture and
provide office accommodation and equipment;

the venturers appointed AEFCAS to act as manager, agent and nominee for them for
the purposes of the business, and AEFCAS undertook to provide such agency services
as it might be dirccted by both venturers to provide, and the venturers jointly and
severally indemnitied AEFCAS in respect of losses which might arise in connection
with its management;

AEFCAS would bold all property assets that came to it, as manager for the venturers
as beneficial owners in proportion to their holdings of its issued share capital; and

the chiel executive of AEFCAS would have no power to cnter into any contract on
behalf of AEFCAS or bind it in any manner, excepl as may be authorised by resolution

of the board of AEFCAS.

25 The joint venture agreement provided for six directors of AEFCAS, with three representing each
venturer, The board initially eomprised Mr Gledhill (chairman), Mr C 2 Peysson and Mr C W
Gallagher (for AEFC), and Mr Mullins, Mr R G Porteous and Mr K $ MeMorrine (for CASO).

26 The tull-time services o Mr Mullins and Mr Porteous were provided by CASO under the joint
venture agreement, “for purposes of the [corporate advisory] Business and the Joint Venture’. Mr Rees
was not a director of AEFCAS, but was a consultant whose services were provided in the same way by
CASO under the agreement. Mr Mullins, Mr Porteous and Mr Rees performed their services for the
Jjoint venture, rather than for AEFCAS as manager. This is a point of some importance, as | shall

explain later.



27 The directors’ report of AEFCAS for the year ended 30 June 1986 records that the principal activity
of the company was to act as manager, agent or nominec for the purposes of the joint venture for the
provision of corporate advice, and that the company had not carried out any operation other than as
manager of the joint venture. 1 infer, therefore, that contractual commitments undertaken by AEFCAS
were joint venture commilments, assuming that AEFCAS had the requisite authority of the venturers.

28 Atsoine time late in 1985 or early in 1986, the management of the joint venture prepared a lengthy
document entitled “Proposed Restructuring & 1986 Corporate Plan’. The document reviewed the
operations of AEFCAS as manager of the joint venture, afier the acquisition of shares in the Rendell
group and their subsequent sale to Aequitas. Management recommended to Mr Gledhill that some
changes be made to the joint venture agreement, particularly relating to the remuneration of senior
executives of the joint venture and the relationship between AEFCAS as manager of the joint venture
and the Project Finance Division of AEFC. 1L was suggested that ARFCAS should contact private
clients of AEFC to interest them in equity investment opportunities and that AGFCAS should broaden its
activities in various ways, including an extension to underwriting. These proposals led to a written
agreement dated 13 March 1986, which varied the joint venture agreement, principally with respect Lo
the distribution ol profits.

‘The retainer of AEFCAS to provide corporate advice to the Rendell group

29 The Rendell group was a private corporate group owned by interests associaled with Mr Norman
Rendell. In late 1984 and 1985 the group was looking for assistance to overcome what management
perceived to be a liquidity problem produced by rapid growth of the group's business. The board had
prepared a document entitled *A Blue Print for Survival & Growth’ in November 1984, That and other
documents were supplied to AEFCAS. The *Blue Print’ identified a pressing need to rearrange the
borrowing structure of the group to lessen the group's dependence en an expensive secondary line of
credit.

30 The Rendell group had attained valuations of a property at 53-37 Halstead Street South Hurstville,
owned by one of the group companics. On 20 July 1984 Mr J C Elvy of Finch Freeman Associates 'ty
Ld had valued the property on a basic land value and replacement cost basis, at *in ihe vicinity of* $1.73
million. He expressed the opinion that if the property was sold and leased back ‘the property value
could be between $1.9 - $1.95 million’. In October 1984 Raillicu Hardie Gorman Pty Lid had valued the
property ‘for mortgage purposes” at $950,000, on behalf of ANZ Mortgage Fund.

31 Mr Mullins and Mr Perteous embarked on discussions with the Rendell group which culminated in
a retainer for the joint venture. A letter to AEFCAS [rom the managing director of RIH, Mr R M Gritfin,
dated 6 June 1985 proposed Lo retain the services of AEFCAS as corporate adviser to the Rendell group.
According to the letler, “the principal purpose of the appointment [was] to assist with the restructuring of
Rendell's finances, improving its leverage and enabling management participation in equity, Lo assist
management in achieving the Board's corporate strategy ..., cnabling the company to achieve a Public
Listing at an appropriate time*. Mr Mullins responded on behalf of AEFCAS by letter dated 18 July
1985, accepting the appoiniment and setting out the terms and conditions of the engagement. One of the
conditions was that AEFCAS would have the right of first refusal on future fundraising opportunities for
the duration of its appointment.

32 On the face of the documents, the entity undertaking to provide corporate advisory services was
ALFCAS. However, in contracting to do so, AEFCAS was actling as the agent of the venturers under the
joint venture agreement of'9 May 1984. Mr Mullins and Mr Rees, who worked on the Rendell
assignment, did so pursuant to their retainer by the joint venture, rather than on behalf of AEFCAS. The
principals to the contract for provision of corporate advisory services, apparently not disclosed as such
to the Rendell group, were therefore AEFC and CASO.

The acquisition by AEFC Leasing of 74.8% of the shares in Rendell Industries

Development af the restracturing proposal



33 Mr Mullins and Mr Rees sct to work on the joint venture's retainer by the Rendell group over the
ensuing weeks. 1t appears thal [rem the outset, the intcntion of Mr Mullins and Mr Rees was that ABFC
would become financier Lo, and investor in, the Rendell group. On behalf of the joint venture, Mr Rees
negotiated with Mr N Rendell and AEFC, with a view 1o developing a proposal in which AEFC would
lake a significant equity position in the Rendell group. Once he had substantially negotiated an
agrcement in principle with Mr N Rendell, he submitted his proposal in written form 10 Mr Kelly of
AEFC.

34 Mr Rees assessed the business of the Rendell group favourably, observing that it had an unbroken
history of increasing profitability until 1981, but subsequently some business errors (principally the
funding of construction of a grand new head office from retained earnings) had an impact on results. He
proposed that the business be acquired by an entity in which AEFC would have the majority interest.
This would be achicved in several steps.

35 First, 2 new company would be formed, majority owned by interests associated with AEFC. An
AEFC entity would subscribe $250,000 by way of share capital and share premiums to the new
company. The minority interests in the nesy company would be associated with existing management of
Rendell. When the proposal was eventually taken up and acted upon, the new company was formed
which was eventually named Rendell Industrics Lid, although it retained its shelf company name (Janam
Holdings) for a while and a different corporate name was envisaged at first. For convenience, 1 shall
refer to the new company, at all stages, as Rendell Industries. Next, Rendell Industries would buy all the
issued shares in the holding company of the Rendell group (RIH) for $230,000. The purchaser would
assume guarantees o the ANZ Bank that had been given by interests associated with Mr N Rendell.
Equity up 1o $500,000 would be offered to staff on commercial terms.

36 Mr Rees developed the proposal for AEFC to make an equity investment in the Rendell group on
the basis of information supplied to him by the Rendell group. One of the documents supplied to
AEFCAS upen its appointment was an audited balance sheet for the Rendell group as at 31 March 1985,
which gave an excess of assels over liabilities of $ 1,607,000, compared with $796.,000 as at 30 func
1985. The difference is explained principally by an upwards revaluation of land and buildings from
$1.454,000 to $ 2,434,000 and an increase in bank debt.

37 Some discussion notes dated 16 July 1985, the author of which is not identified, appear to have
been prepared as a basis for interesting AEFC in the proposal for it to inject equity capital into the
Rendell group. The notes refer to the Rendell group as having a net worth on a going concern basis ol
$900.000 excluding goodwill, according Lo the managing director's advice. They appear lo assume that
an asset liquidation would realise $2,320,000, although no attempt was made to justify that figure. Mr
Rees’ written submission to Mr Gledhill dated 23 July 1985 stated that according to ‘preliminary
ligures®, the group had a minimum going concern value in cxcess of 3.5 times the initial purchase cost
($250,000). Mr Rees envisaged a revaluation and an equity injection of up to $500,000 by employces,
leaving AEFC with 50.5% ol the restructured group at a value of $910,000.

38 The existing owners were said to be prepared to sell at $250.000 in order to release the burden of
personal guarantees. The proposal noted that the plan was to list the new holding company within 12
months, and this would provide liquidity. The implication of “liquidity” was that AEFC would be able to
sell down its interest in the market. The document noted that, in addition to the polential equity return
and advisory fees, lending opportunities would be available to AEFC.

AEFC agrees ta the praposal

39 MrKelly took up the proposal as noted in an internal AEFC memorandum dated 235 July 1985. The
memorandum noted that the proposed guarantec of ANZ credit lines would be for an amount of $1.64
million, and that the ANZ credit lines were sccured over the [reehold property owned by the company
which had a book value of $1.9 million and a market value of approximately $2.2 million. These figures
are higher than the valuations referred to above. The memorandum noled that the public listing of the
company within six to {2 months would provide the opportunity for AEFC to on-sell its shareholding at



a profit. This implies that al 25 fuly 1985, the early on-sale of the shares to be acquired by AEFC was in
contemplation, but through the listing of the Rendell group rather than by sale to Aequitas. The
niemorandum noted that the guarantee would be terminated within 12 inonths, either through reduetion
ol the ANZ credit lines or througlt the sale of the freehold Lo extinguish the ANZ debl. The
memoranduin estimated that AEFC could expect o recoup conservatively in the range of $910,000 to
$1.234 million Irom the sale of shares ou the market. 1t observed that approval for AEFC's investment in
Rendel would probably be required Fron: the Foreign Investments Review Board.

40 Mr Gledhill added some handwritten notes 16 Mr Kelly's memorandum on the same day. Mr
Gledhill uoted that the proposal had been diseussed with the chairtnan of AEFC, who was willing for the
invesiment to be handled under nianagement delegated authority. 1t was noted that approval was given
to the investment of $250,000 on the basis proposed by Mr Rees, subject to resolution with Flolman
Webb (AEFC's solicitors) ol the appropriate investment vehiele. Mr Gledhill's note identified a
significant problem with the transaction, namely that it would require Foreign Investinents Review
Board approval because of AEFC's non-Australian status, but evidently Mr Gledhill believed that the
need for approval could be avoided if the investment was appropriately structured.

Implementation of the proposal

41 Having obtained AEFC's approval to the proposal, Mr Rees and Mr Mullins then went about
implementing it. Mr Mullins seeured the approval of the Rendell group and the vendors, the interests
associaled with Mr Norman Rendell. Mr Rees sought and obtained the eonsent of the ANZ Bank to the
conversion of the collateral seeurities into a *deficiency guarantee® under which ANZ would agree with
AEFC to pursue its other seeurities Tirst (namely its first niortgage on the South Hurstville property and
a Jirst Hoaling charge over the Rendell group assets). e and Mr Kelly contemplated that once the deal
had been consummated, Jurther approaches would be made to the ANZ to eompletely extinguish the
guarantee (see Mr Kelly’s internal memorandum dated 2 August 1985),

42 Early in August 1985 AEFC provided the Rendell group with unseeured short-lerm financial
accommodation of $350,000 to reduce its ANZ overdraft, beeause the group was experiencing *liquidity
problems’. The faeility was provided on the basis that it would be repaid from the proceeds ol the issuc
of Rendell shares to staff, which was anticipated to take place no earlier than late August 1985. Mr
Kelly's inlernal tnemorandum dated 2 August 1985, which recommended that the facility be granted,
calculated that with the additional loan AEFC's exposure to the Rendell group by way of equity
investment, Joan and guarantee would be $1,171,000. This was on the basis that the borrowings
guaraniced to ANZ stood at $2,171,000 and the naxitnum realisation of the Hurstville freehold under a
farced sale wauld be $1,600,000. Evidently Mr Kelly did not rely on a formal valuation for his estimate
of realisation on a forced sale, using inslead the book value ol the Freehold, then recorded as $2 million,
and allowing a 20% margin to relleet the forced sale situation. 1le estimated the net worth of the Rendell
group on a ‘going eoncern’ basis as $1,454,000.

43 Upon docutnetitation of the purchase transaction on 3 October 1985, AEFC made a revolving term
loan of $1.17 million to the Rendell group, eharged over the assets and undertaking of the group, to
replace an existing external loan of $750,000, refire ARFC’s short-term financial accommodation of
$350,000 and provide additional working capital to Rendell. This took AEFC's total exposure to the
Rendell group to $1,991,000.

44 Holman Webb advised that an AEFC entity should make the investment after obtaining the
approval ol the Foreign Investments Review Board, on the assumption thal the approval would be
subject Lo a requirement that the invesling entity divest itsclf at a later time. But another structural
problem arose. 1" AEFC came to hold indireetly more than 50% of the shareholding in the Rendell
group as al 30 June 1986, it would be necessary For the Rendelt group to be consolidated into AEFC's
balance sheet, and thal would ultiniatety lead to consolidation into the Commonwealth Bank’s balance
sheet. That was thought to be an undesirable outcome. Therefore, it was proposed that a separate
company be set up that would be owned 50% by AEFC and 50% by the management of CASO. But in a
handwritten note dated 21 August 1985, Mr Gledhill said that the aequisition should be made through a



wholly-owned subsidiary of AEFC called AEFC |.easing (which was a ‘clean’ AEFC subsidiary not
being otherwise used) and that the ownership o' AEFC Leasing could be addressed at a later stage.

45 A shelf’ company called Janam Holdings Lid was acquired early in September 1985 and was set up
to become the new holding company of the Rendell group. As 1 have mentioned, it was evenlually re-
named Rendell Industries 1.td. AEFC Leasing subseribed for 100 shares of $1 each at a premium of
$2,499 per share, eonslituting its investment of $250,000 in the new entity. The company's five other
shares were acquired by individuals. The shares were later split into 20 cent shares (some documents in
evidence indicate that the share-split resolution was passed on 27 September 1985, while olhers suggest
that the resolution was passed on 3 October 95). A new board was appointed, which included Mr
Mullins and Mr Rees. The new board set about implementing the transaetiont, planning for an issue of
shares to employees and a stock exchange listing, and also planning an aequisition with a view (o
expanding the business 10 become a conglownerate in the building industry.

Documentation af the purchuse by AEFC Leasing

46 Documentation Tor the purchase of the Rendell group by Rendell Industries was executed early in
Oclober 1985. There were Lhree principal agreements. By a Deed ol Agreement dated 2 Qctober 1983
Rendell Industries agreed to issue an additional 1,299,895 Tully paid shares of $1 each to AEFC Leasing
or as it may direct, said to be in cousideration of AEFC Leasing procuring short-terns financing and a
guarantee ol the ANZ lines ol credit by AEFC. AEFC Leasing direeted that 972,645 of the shares be
issued to it, 38,500 be issued to AEFCAS, 96,250 be issued to a company related to Mr Griffin called
Daranlas Pty Ltd and 192,500 be issued to a eompany related 1o Norman Rendell ealled WNR Nonsinees
Pty l.td. Tt was later asserted that the shares issued to WNR Nomiuees were part of the consideration for
the purchase of the RIH shares, and the shares issued to AEFCAS were in lieu of payment of advisory
fees.

47 The evidenee indicates that this documenl was drafied at a later time and backdated to 2 October
1985, to reflect a non-written agreenient recited in a notice ol meeting of the shareholders of Rendell
Industries held on 3 October 1985.

48  Sccandly, there was a Sale ol Shares Agreement dated 3 Qetober 1985. By tlat agreement My
Norman Rendell and interests associated with him sold all of the issued shares in R1H to Rendel]
Industries for $250.000. The agreement provided for the Rendell interests to lend $200,000 1o RI1H,
guaranteed by Rendell Industries and repayable when Rendell Industries raised $500,000 by private
placement (contemplated to be made to employees) or on 3 April 1986. Rendell Industries undertook to
arrange for the release of the personal guarantees given by the vendors to the ANZ. Bank.

49 Thirdly, there was a Sharcholders Agreement between the shareholders of Rendell Industries and
that company. The agreement set oul the final shareholdings in Rendell Industries. AEFC Leasing was
to hold 74.83%, AEFCAS 2.96%, WNR Nominces 14.81%, and Daranlas 7.40%. The agreement made
provisions Jor the corporate governance of’ Rendell Industries and for the constitution of the boards of’
that company and RIHM. It provided for the repayment of a loan account to Mr and Mrs Rendell and the
issue 0f 3,125,000 shares to the ewtiployees at par, 16 eents per share payable on application and the
balance of Tour cents per share to be satislied out of the company's share premium account. (Completion
ol the issue of the shares would dilute AEFC 1easing’s interest to 30.5%.) The proceeds of the share
issue would be apptied to repay the loan of $200,000 made by the Rendell interests to RIH. The
agreement also provided Jor Rendell Industries Lo appoint AEFCAS as corporate adviser lor the issue of
the shares lo employees and the adinission of the eompany Lo stock exchange listing.

The consideration supplied by AEFC Leasing

50 As we shall see, the Rendell Industries shares were later sold to Aequitas No | for $960,000. It is
therefore of some importance to identify the true consideration paid by AEFC Leasing to acquire the
shares. Part of the overall transaction involved Norman Rendell being relieved of his guarantee
obligations to the ANZ Bank, by AEFC undertaking liability under what became a deficiency guarantee.
Another part of the overall transaction was that AFFC would provide loan facilities to the Rendel]



group. In my opinion, tiese elements of the overall transaction were cominerciall ¥ necessary, in the
sense that the acquisition by AEFC Leasing would have been othervise unlikely. It is somewhat
artificial to say, as the Deed of Agreement dated 2 October 1985 does, that AEFC Leasing ‘procured®
these conunitments by AEFC. However, that proposition is true if'it sitnply meaus that AEFC Leasing’s
participation in the transaction brought along with it the additional cotnmitments by AEFC. In that
sense, AEIC Leasing provided a cousideration that was real and not illusory.

51 This is not to say, however, that these additional elements of the consideration are to be ofTset
agaiust the higher sale price obtained by AEFC Leasing, in order to calculate AEFC Leasing's profit on
the Rendell transaction. At the tinie, Mr Kelly’s caleulations indicated thal there was very little risk to
AEFC in undertaking the deficiency guarantee, and adequate protection for AEFC in respect of ils Joan
Taeilities. Events later took a turn decidedly for the worse, but the contetnporaneous assessment by Mr
Kelly. shared by Mr Gledhill, Mr Mullins and Mr Rees, was thal AEFC leasing stood to make a very
substantial profit if could dispose of the Rendel) Industries shares Jor a price reflecting the vabie they
altributed to the shares. This is confirmed by the fact that when the tratsaetion was conpleted, AEFC
Leasing lodged $690,000 in a 1.loyds' account as the amount representing the profit on sale of the
Rendell Industries shares. Tliat amount was not taken directly to prolit, in order to allow *niaxinjum
flexibility i accounting/tax strategies’.

The acquisition and starting up of Aequitas and Aequitas No |

Mr Gledhill's strategy for AEFC

52 As carly as August 1985, before completion of the aequisition of the Rendell group, the joint
venture and the management of AEFC were developing plans whieh ultimately led to the establishment
ol Aequitas and Aequitas No 1. Mr Gledhill prepared a board paper, daled 2 September 1985, which he
presented to the October 1985 nieeting of the board o AEFC. The paper outlined a strategy ol ‘equity
investnient/Junding by specially structured company vehicles’. Severat generic situations were
identified in which it could be appropriate for AEFC (o subscribe for shares, with AFCAS and the joint
venture earning fees on the restructure ol the company and AFFC providiug loan linance to the
restructured group.

53 Mr Gledhill put forward two structures for equity investments. In some cases, it would be
appropriate, lie thouglit, Jor AEFC to make a *direct’ investment. However, where the investment gave
rise 1o a majority holding, it would be necessary to avoid eonsolidation of the acquired enlity in AEFC's
balance sheet. This would be done by using AEFC Leasing (to be re-named AEFC Equities) as the
investinent vehiele, funded by loaus from AFFC, and reconstituting that company so that 50% of its
shares would be held by CASO, with AEFC holding only 50%. AEFC’s shares woutd have preferred
dividend rights and CASO's holding would give it no returns on the investment save Jor a manageinent
lee paid to AEFCAS. 1 shall refrain Jrom commetting on whether this highly artilicial structure woyld
successfully aveid the accounting consolidation requirements ol the time, but 1 note that it cerlainly
would not do s0 under the legal aitd accounting requirements in force today.

54  Mr Gledhill noted that management and “the resourees of the Advisory Serviee’ (by which he
meant, presumably, the joint venture) were investigating the feasibility of forming a listed public
conipany, lor the purpose of mediutn Lo Jong term corporate equity investment, with AEFC having a
shareholdig of not tnore than 13% in the public company (the limit apparently being intended to avoid
foreign investment problems Tor the public company). An Australian investment committee would
assess the svitability of investment proposals for AEZFC Equities and for recommendation to the public
compaty.

55 Mr Gledhill stated:
‘Management is attracted to the concept of the publicly listed company as it could play
an important rofe in the functions of AEFC Equitiecs, as follows:
Should an investinent proposition be considered unsuitable for AEFC Equities, by the
Australian Cotnmittee, it could then be referred to the public company whose wider
investnient criteria might permit acceptance,



AEFC Equities could olTer o the public company oplions over its various investments
in order to ensure that its gain from such investments is realised within the shost-term,
thereby releasing funds For further investments and locking in acceptable rates of
return.

The public company would augment the activities of the Advisory Service by
providing an altemative repository of equity fuuds, to assist its advisory clients.
Essentially, the objectives of the public company would be inclined towards long-term
returns from stable investment opportunities and would therefore not compete with
AEFC Equities. However, it could provide a valuable source of liquidity for AEFC
Equities.”

56  Mr Gledhill then noted the foreign investment problem. He observed that each investment made
by AEFC Equilies would require approval from the Foreign Investients Review Board. He said it was
impraeticable (o turn AEIFC Equities into an Ausltralian company lor foreign investment purposes, but he
noted that the proposed publicly listed investment vehiele would be an Australian company. If it ook an
option over an AEFC Leasing investment, the case for Foreign Investments Review Board approval
would be greatly strengthened.

57 The flavour of Mr Gledhill's discussion of the proposal for a publiely listed snvestnet vehiele was
to emphasise the advantages to AEFC and the joint venture, without paying any attention to the
altraetiveness of the listed vehicle to its potential shareholders, beyond the observation that it would look
for long-term returns frotn stable investinent opportunities. It is hard to see how the uses which Mr
Gledhill contemplated Tor the listed entity would assist its board to pursue such an investment strategy.

58  Mr Gledhill's board paper was debated by the direetors of AEFC at their meeling in October 1985,
It appears, though the evidence is not clear, that the board gave Mr Gledhill's views some cautious
support, given they resolved that a further report be prepared for the May 1986 meeting covering
developments in this area during the intervening period, impliedly sanetioning the proposition that such
developments were authorised.

The formation of Aequitas and Aequitas No |

59 The publicly listed investment veliicle contemplated by Mr Gledhill’s board paper came to lilc as
Acquitas Ltd. Acquitas was originally a shelf company called Elonhay Ltd and its wholly owned
subsidiary, Aequitas No 1, was a shelf company called Marktan Nominees Pty Ltd. The cost of
acquiring Elonhay was paid by Aequitas itsetf from an amount of $1,500 advanced to it by a contpany
assoetated with Mr Mullins aid two other companies (probably associated with Mr Rees and Mr Elvy).

60 The sharcholders of Aequilas between 10 September 1985 and 10 March 1986 were Mr Mullins
and Mr Recs, their respective wives and Mr I Elvy, a consultant provided o Aequitas by CASO. Mr
Mullins was appointed mataging direetor on 18 September 1983, and he rentained in that position until
16 October 1985, when Mr Rees replaced him. Mr Elvy eeased (o be an employee ol CASO in February
1986. He agreed with CASO at that titne to resign as a direetor of Aequitas and to transler his share in it
to Mr Porteous or such other person as CASO should direct.

6} On 10 March 1986 Mr H M Rich, a director of various publie companies includittg News
Corporation Lid and Ansett Transport Industries Ltd, became a shareholder. On 12 March 1986 Mr R A
Donolioe (a Tormer banker and stockbroker) and Mr A C Pond (a direetor of various Australian
companies including Hunter Douglas and City Mutual Life Assurance Ltd, and by that tiine executive
chairman ol Rendel] Induslries) became shareholders. Companies associated with Mr Mullins and Mr
Rees (Shop Two Pty Ltd and Morespeach Pty Ltd respectively) becatne shareholders on 12 Mareh 1986.

62 Aequitas and Messrs Multins and Rees and their respective wives were the shareholders in
Aequitas No | from 31 Oclober 1985, The directors of that eompany were Messrs Mullins and Rees and
their respective wives during the period from 31 October 1985 to 12 March 1986. On 12 March 1986
the wives resigned and Messrs Rich, Pond and Donohoe were appointed direetors in their place.



Early decisions

63 The minutes ol the meeting of direetors of Aequitas held on 18 September 1985 record various
decisions of a kind neeessary Jor a newly launched company to lake. The minutes indicate that
preparatory work had been done by Mr Mullins and Mr Rees. For example, they met with Law & Milne
and the board aceepted their suggestion that this firm be appointed as lawvers to the compasry. Mr Rees
established a eheque account J'or the company. Mr Mullins told the board that he would meet with Law
& Milne regarding the preparation of an option agreemnent in respeet of the shares held by AEFC
Leasing in Rendell Industries. The board agreed that diseussions be held with representatives ol various
accounting Iirms with a view to the appointnient of auditors. 1t was agreed that Mr Porteous would
contact, amongst other lirms, Arthur Young & Co, and it was agreed that the aceounting firms would be
interviewed by Mr Rees and Mr Porteous.

64  Prior to 3 October 1985 someone on behalf of Aequitas (probably Messrs Rees and Porteous) met
with representatives of Arthur Young & Co, a firm that was independent of AEFC and AEFCAS. On 3
October 1985 Arthur Young submitled a proposal addressed to Mr Mullins as managing director of
Aequitas. The proposal was prepared on the basis that opportunities Tor business would eome to
Aequitas from AEFC aud from external opportunities; thal the business o’ Aequitas would be scparale
Irom but would complement the corporate advisory business of AEFCAS; and that Aequitas would lake
alonger term view of investments than AEFC, whose investment positions would be taken Tor only
about 6 1o 18 monlhs, so there would be opportunities For Acquitas Lo invest by taking oul existing
ALEFC positions.

65 A meeting ol representatives o Aequitas, Arthur Young and Law & Milne look place on 30
October 1985. Messrs Mullins, Rees and Porteous were there., There was discussion about the
establishment of Aequitas No 1, and concern was expressed that if the acquisition of the Rendell
Industries shares took plaee after Rendel] Industries had distributed shares to stall; the acquisition would
be subject to the Companies (Acquisition of Shares) Code, the predecessor of Chapter 6 ol the
Corporations law. This was because, after the employee share issue, Rendell Industries would have
miore than 15 members and would lence be subjeet to the provisions regulating an acquisition that
causes an entitlement to voting shares to exceed 20 pereent,

66  Subsequently to that meeting, Aequitas No 1 was acquired and an offer was made to purchase the
Rendell Industrics shares owned by AEFC Leasing,

67 AEFCAS prepared a brochure which referred to the ‘close association® between Aequitas and
AEFC, saying that the Formation of Aequitas was strongly supported by AEFC and referring to their
‘unique relationship’. The brochure quoted Mr Gledhill and referred to a relationship with AEFC ‘and it
sharcholders’. Adjacent to those remarks there was a piclure of Martin Place ineluding the
Commonwealth Bank head ollice. Eventually the brochure was withdrawn, after Mr Mullius relerred it
to Mr Gledhill for review on 15 May 1986.

Did Aequitas retain the joint venture far advisory work, and if so, what was scope of the
retainer?

68 A orucial issue in this case is whettier the joint venture was ever retained by Aequitas for corporate
advisory work, and if it was, what was the seope of the retainer. The principal evidenee is in three
categories.

69 First, there is a letter Ironi Mr Porteous as a director of AEFCAS to the managing director of
Elonhay dated 23 August 1985, 1t is a submission Jor the appoiniment by Elonhay of AEFCAS For a
period ol 12 montlss “to provide specialist adviee on structure and approach to the raising ol equity,
initially by private placement and subsequently through Stock Exchange listing”. At the titne, AEFCAS
was acling only in its capacity as manager lor the joint venture.

70 The delendants submil thal this letter must have been prepared after 10 September 1985, This is
because the letier was addressed to Elonhay, which was not acquired from the shell’ company provider



until 10 September 1985, However, | do not regard this as suflieient for me Lo find that the letter was not
authentie, or (i authentic) was not entered into on the date that it bears. The Tormation ol the public
conipany that became Aequitas was a subjeet of aclive eonsideration by Mr Gledhill, and {1 infer) Mr
Mullins and Mr Rees as well, in August 1985, since the idea was sulticiently inature to be included in
Mr Gledhill's board paper of 2 September 1985, Consistently with the external facts, it would have been
open to Mr Porteous or someone else to contact the shelf comnpany provider and ascertain the name of
the available shelf company on 23 August, even though the transaction to acquire the eompany wus not
completed until 10 September. The evidenee provided by Mr Porteous’ letter of 23 August implies that
this occurred.

71 Ttappears that no contract of retainer was enteved into before 10 September, since Uie letter ol 23
Augusl is an ofler rather than eonfirmation of an existing agreement, and the shell cotnpany provider
certitied on 10 September that Elonhay had not entered into any agreements or transactions. The letter of
23 August invited the ninaging direetor of Elonhay 1o accept the olfer by signing and returning an
enclosed eopy of the letter. There is no direct evidenee that this was done, or that the offer was
othenwise formally aceepted. The question is whether it was accepted informally, for example by
conduet. It is ditlicult to answer this question, because Mr Mullins aud Mr Rees were the principal
embodiinent of the joint venture, and AEFCAS, and also Aequilas at this titne.

72 There is some evidence that Mr Mullins and Mr Rees regarded themselves as providing corporale
advice Lo Aequitas as well as to the joint venture during the period from September to Noveinber 1983,
and that Mr Gledhill regarded thent as doing so. Mr Gledhill's memorandum of 12 November 1985
refers to the Rendell Industries investment, and says that since that time AEFCAS had formed ‘an
independent equity vehiele to be known as Aequitas 1.td”. The same mentorandum refers to the sutn of
$50,000 being passed through the joint venture aceounts of AEFCAS <in recognition of the part played
in strueturing the transaction’. Obviously AEFCAS was acting for the joint venture, and was being
rewarded accordingly, But the language of Mr Gledhill's memorandum implies that, i his view,
AEFCAS was also involved in the formation of Aequitas and the *structuring’ of the transaetion frons
the viewpoint of Aequilas.

73 Similarly, when Mr Kelly wrote to Arthur Andersen & Co lor advice as to the tax conscquences of
the Rendell transaction on 26 February 1986 (a letter specifieally approved by Mr Gledhill), he
described Aequitas No 1 as a ‘public investment coinpany managed by AEFCAS’. An application Jor
approval of an Auvstralian currency faeility, dirceted to AEFC's Svdney office by management (perhaps
Mr Kelly) in about January 1986, deseribes Aequitas as a company formed by AEFCAS. Law and
Milne, who had been appointed the solicitors of Aequitas on 18 September 1985, appear to have deall
with Mr Rees at AEFCAS, submitting dralts of the sale of shares agreement to him.

74 Secondly, there is evidence coneeming various payments by Acequitas to AEFCAS. On 30 April
1986 Aequitas drew a cheque in fovour of AGFCAS for $28,357.12, requisitioned by Mr Rees and
approved by Mr Porteous by a cheque requisition whieh stated that the payment was for AEFCAS'
services in negotiating a lease of premises and the employment ol Mr Hinton, and for ‘general matters
and advice’. A memorandum of fees for that ainount was direeted by AEFCAS to Aequitas on 10 June
1986. 1t was expressed to be for the period 23 September 1985 to 31 March 1986, for work which
included the matters noted on the cheque requisition and also ‘general advice in relation to structure o
the Aequitas group including composition of Board ol Direetors, diseussions with Lawyers, Accountants
and Stockbrokers’, and ‘advising on the proposed public flotation of Aequitas including private
placement to selected institutions’.

75 Two further memoranda of fees were rendered by AEFCAS to Aequitas on 10 June 1986. The tirst
refated 1o advice during May on various atters concerning Rendell and other proposed investments, in
the sum of $7,811.20 (including disbursements). The seeond related to general adviee during April
regarding fundraising by privale placement memorandum, and discussions with brokers and institutional
investors, as well as assisting in a inarketing program Lo promote the company's name in the marketplace
and preparation of papers on potential equily opportunities for presentation to the directors, int the sum of
$3.805 (ineluding disbursements). A cheque requisition dated 16 June 1986 for payment ol both
accounts was signed by Mr Rees and Mr Porteous. The audited financial statements of AEFCAS for the



year ended 30 June 1986 showed no ineome or profit for the company, presumably because these
receipts were aceounted Tor as joinl venture receipts.

76  The delendants draw attention to the Tacl that the period stated in the memorandum ol fees dated

L0 June 1986 began five days after the direetors of Aequilas, at their meeling on 18 Septetnber 1985,
resolved to appoint Law and Milne as solicitors to the company and to authorise Mr Mullins to meet
with them ecneernitig the preparation of an oplion agreement over the shares held by AFEC Leasing in
Rendell Industries. lu other words, they say, the oeeasion for providing advice with respect to the
Rendell Industries acquisition had already passed before the joint venture eommenced work for
Aequitas. Additionally, they submit, the deseription of work done in the memorandum of fees makes 1o
specilie mention of Rendell Industries, a matter sufficiently important to have been expressly reeorded if
work had actually been done on it.

77 Ido not aceept these submissions, having regard to the contrary evidence to which | have referred.
The meeting of 18 September 1985 was the First meeting of the directors of Aequitas after the company
had been acquired from the shelf coinpany provider and the board had been reconstituted aceordingly.
The directors did not decide at that meeling to commit the eotnpany to the acquisilion o tie Rendell
Industries shares. They simply authorised Mr Mullins to have discussions with Law and Milne. The
oceasion for corporate advice on the aequisition of the Rendell Industries shares had not expired prior to
23 September, when (according to the memorandum of fees) advisory work commeneed.

78  Even if (contrary to my view) the dircetors of Aequilas decided to acquire the Rendell shares
before AEFCAS eommeneed to provide advisory services to Aequitas, there was s61] a great dea) of
advisory work needed, covering the raising of money to permit Aequitas No |1 to complete the purchase
of the Rendell shares, the contents of the private placement memorandum (o be issued by Aequitas, and
the strueture oI the purchase.

79 Itis true that the memorandum of tees did wot expressly refer to Rendell Industries, but it would be
dangerous to base inferenees on the omission, for which there are various possible explanations - for
example, given that by 10 func 1986 tlie acquisition had turned sour and the Rendell group was in severe
financial trouble, the drafter of the memorandum of fees may have thought it politic not to reler
speeifically to that assigninent.

80  Thirdly, the private placement memorandum issued by Aequitas in March 1986 contains a seetion
headed *Company Particulars’, with a subheading “Retained Advisers’. Under those headings AEFC is
described as *“Merchant Banker’ and AEFCAS is deseribed as ‘Corporate Adviser’. This suggests,
though not conelusively, that AEFCAS had the status of eorporate adviser as a general matter, without
the limitations contended for by the defendants. The defendants submit that there is no evidence that
ALFC {and tnore specifically Mr Gledhill) approved or was asked to approve the terms ol the
memorandum belore it was distributed. Flowever, the private placement memoraitdum contained an
open letter by Mr Gleufield on behalf of AEFC, dated 10 March 1986, in which Mr Gledhill referred 10
the formation of Acquitas by Mr Mullins (whom he deseribed as managing director of AEFCAS) and
Mr Rees (wliom he deseribed as a consultant to that company). The letter referred to Aequitas as a
valuable adjunct to the operations ol'both AEFC and AEFCAS. At the very least, the Jetter was an
implied endorsement by AEFC of the private placement memorandum, in terms that were consistent
with the proposition that AEFCAS was corporate adviser to Aequitas.

81  On balance, | find that tlie evidence supports the conelusion that Mr Mullins or Mr Rees, on behalf’
ol Aequitas, aceepted the AEFCAS offer of 23 August 1985 by their conduet, at some time between 10
and 18 September 1985, Thereatler Lhere was a eontract of retainer for the provision of corporate and
financial advice between the joint venturers by their agent, ARFCAS, as adviser and Aequitas as client.

82 The delendants submit that if (contrary to their submission) there was a contract of retainer in the
terins ol the letter ol 23 August 1985, it did not extend Lo advice on investments generally, or on any
investment in Rendell Industries. By its terms, the letter was limited to the provision of advice ‘on
strueture and approach to e raising of equity ... by private placement or through stock exehange
listing’. In my opinion, if a company with some ideas but no assets secks advice on ils structure and the
correct approach 1o raising equity and fisting, advice on the acquisition of assets would be part of an



appropriate and comprchensive response. Such a comnpany would need to aequire one or more
businesses or investments to tuake il attractive to private and public investors. Advice about the kinds of
assets likely to appeal to investors would fall within the terms of such a retainer. While such a retainer
would probably not require the adviser to seek out investment opportunities, it would be within the
seope of the retainer lor the adviser to draw the company’s attention to an investment opportutity ol
which it was aware, and make an assessment of that opportunity accordingly.

83 Insumniary, my view is tltat the eontraet of relainer contained an implied undertaking by (he joint
venturers, by their agent AEFCAS, to provide objective advice on the acquisition of assels appropriate to
permit the company to raise equity by private placement or through stoek exchange listing, ineluding
advice about the kinds of assels likely to appeal (o investors, and advice about and assessment of any
investment opportutiilies known to the adviser. 1 regard such an implied term as reasonable and
equitable, necessary to give business elTicacy to the contract ol retainer, so cbvious that it ‘goes without
saying’ capable of elear expression, and consistent with the express terins of the letler of 23 August
1985. Henee the condition stipulated by the Privy Couneil in B Refinery (Westernport) Pty Ltd v Shire
of Hastings (1977) 180 CLR 266, 283, are satisficd.

84 1 do not aceept that the further amended statement of elaim, wlicl referred only lo *the opportunity
to invest in shares in Rendell Industries’, was limited so as to prevent the plaintilTs Froin asserting at the
hearing that the retainer covered specilic adviee about the Rendell transaction. 1 lind that it did.

85  The defendants sav that there was no ‘opportunity’ to invest in the shares in Rendell Industries in
October/November 1985, since (according to a memorandum by Mr Kelly dated 10 Qctober 1985)
ALEFC Leasing was al that lime proposing Lo retain the shares until alter the listing of Rendel} Industries.
However, in nty view, AEFC had ot made any firm deeision on the niatter. Mr Gledhill's board poper of
2 September 1985 indicates that the prospeet of passing on such an investment Lo Aequitas was an
available alternative.

86  Considered Logether, the evidence establishes that Aequitas engaged AEFCAS, which acted as
nianager for the joint venture, to provide eorporate advice on matters ineluding the acquisition and
financing of the purchase of Rendel} Industries shares Irom AEFC Leasing. The venturers, AGFC and
CASO, were liable as principals to supply AEFCAS with corporale advice on these niatters, througls the
personnel of the joint venture,

The acquisition by Aequitas No I of the 74.8% shareholding in Rendell Industries

87  On 6 November 1985 Law & Milne, solicitors, submitied to Mr Rees a dralt agreement for the sale
by AEFC Leasing of its shareliolding in the Rendel} group to Aequitas No 1 Ltd, which did not include
the number of shares to be seld nor the consideration to be paid. A further dralt includitg this
information was prepared on 7 November, the dralt agreement being dated 8 November. The documett
envisaged sale for $910,000, ol which $1,000 would be paid on settlement not later than 11 Noventber
1985, and the balance would be postponed to 31 March 1986,

Calculations of purchase price

88  Mr Rees made some notes about the purchase priee, presumably between the time of the first and
second drafls. His notes do not indicate any re-assessment of calculations that had been 1nade for the
purpose of the aequisition by AEFC Leasing in the previous month. The notes lake the par value ol the
shares, and take a deduction for dilution, to take into aceount the proposed employee share issue. The
noles identify the price o' $910,000 as the figure ‘incorporated in the submission’. This appears to be a
relerenee Lo Mr Rees' subniission to AEFC dated 23 July 1985, rceommending the initial purcliase by
AEFC Leasing. Mr Rees’ notes give the impression that the purehase price was 1o be $910,000 because
that was the figure AEFC had been encouraged to expeet, at that time of ARFC l.easing's acquisition of
the shares.

89  On 8 November 1985 Mr Rees prepared an analysis of the value of a 50.5% sharcholding in
Rendell Industries “post committed employee issue’. Aecording to that analysis, the *on market® range



ol values of that holding was between $1.768 million and $2.273 million. This suggests that Mr Rees
regarded the acquisition priee for Aequitas No 1 as below the market price, but on the other hand, the
valuation makes sone signilicant though unstated assumptions about the Rendell group being
suecessiully Hoaled by stoek exehange listiug. 1t does not appear to liave been a rigorous assesstnent,
and does not rely on any external valuation of the Hurstville property.

90 Mr Gledhill gave evidence that he was unaware of these calculations by Mr Rees. The defendants
say thal in those eireumstanees, Mr Rees cannot have been acting in the interests of AEFC or the joint
venture, because if he were, he would have diselosed his caleulatiots to Mr Gledhill in case Mr Gledhill
wanled to increase the purchase price in accordanee with them. 1 do not aceept this submission. Given
the tiature of the caleulations, | regard them as part of the planning by Mr Rees to ensure that investors
would subscribe for the shares in Aequitas, in order to achicve the overall objectives of AEFC and the
Joint venture. They forined part of the pattern exhibited, as well, by Mr Rees' analysis dated 18
Decemiber 1985, in which he conctuded that on the basis of maintainable future camings after tax,
Rendell Industries had a value ol between $1.484 million and $1.855 million, and consequently that a
revaluation ol' Aequitas No 1's interest by $700,000 was ‘reasonably justified’. Similar calcylations
were prepared in January 1986.

AEFC's decision to sell to Aeguiias No |

91 AtMr Gledhill’s request, Mr Rees prepared a diseussion paper dated 11 November 1983, setling
oul the case for AEFC to sell its shares in the Rendell group as opposed to continuing o hold the shares
in the expectation o} increased value afier Bsting. In it, Mr Rees observed that the net assets ol Rendell
had been purchased at a *steep discount’, and ealculated that the prolit on sale would be 5.400% on an
annualised basis. Amongst the advantages of selling, in his view, were that profit would be crystallised
before the year-end, releasing funds for further deals and setting & successiul example by achieving the
‘eorporale goal ol higher prolit frow asset base’, while giving Aequitas the impetus to raise funds.
However, a measure of control over the fTnaneing of Rendell would be lost and the possibility of further
profits Irom the investment would be forgone.

92 The assessment by Mr Rees of the threats 1o the value ol the investment in the Rendell group is
interestitg, espeeially in light of the information he possessed about Rendell’s finaneial position
(discussed below). He observed tlat the Rendell group was *one sector based’ and the building sector
was in deeline and carried a stigma with the market, that sub-contractors were high-risk, that there was a
loss history, that management was too thin and new, that one debtor (presuinably Conerete
Conslruetions, for whom Rendell was doing substantial work) dominated the company’s receivables, that
Rendell would be listed ‘only to allow the investor to sell’, that overal] the market was in decline, and
that there was a high risk from supplier suppost to Rendell's competitor. He expressed the opinion that
the risks would be heavily weighted by the markel, and that the role of passive investor (a role, it is
noted, that was envisaged for Aequitas) would be easier for AEFC if risks were spread. These
observations inply that an equity investment in the Rendell group in November 19835 would be
inprudent,

93 Onthe basis of Mr Rees' notes and a discussion with Rendell's managing director, Mr Griflin, Mr
Gledbhill prepared an internal menioraudwn dated 12 November 1985, He noted that ALLFC's strategy
had been to dispose ol the Rendell invesunent once the company had been floated on the Second Board
of the Stock Exchange in 1986. However, ALFCAS had formed Acquilas as the listed investment entity
that had been foreshadowed in his board paper for the Qctober 1985 board nieeting. He toted that
AEFC would not now be a shareholder in Aequitas, but CASO would hold a B class share giving it 60%
ol the voting rights, and accordingly, management control. A public capital raising for Aequitas was
proposed, raising some $5 million, initiatly to be subscribed to $2 wiillion. Aequitas No 1 had been
forined as a wholly-owned subsidiory of Acquitas as part of a strategy to keep Aequitas ‘takeover-
proof™.

94 Mr Gledhill reported that Aequitas had made an ofTer to buy AEFC's Rendell investment, the offer
being contained in the Sale of Sliares Agreenient prepared by Law & Milne. He noted that it would be
necessary Jor Aequitas to purchase the shares before the proposed private placement of shares to



managentent took place, because if the sale to Aequitas was delayed, Aequitas would have to offer to
purchase the management shares. 1 assume this was because the issuc of the management shares would
take the nutnber of shareholders in Rendell Industries above the threshold at which the takeover
legislation of the time would have becotne applicable.

95 Referring to Mr Rees' background noles and his discussion with Mr GrilTin, Mr Gledhill said he
was salislied that it was in the best interests of AEFC to dispose of its shareholding in Rendell and
crystallise its profit. He said:
‘1 believe it is it in AIZFC's best long-term interests for Aequitas to get oft tlie ground
as a viable equity investment company as this will provide the vehicle for the on-
selling of equity investments taken by AEFC as they are led to us by the Advisory
Service.”

96 Mr Gledhill decided that AEFC would proceed with the sale subject to the eonsideration being
inereased 10 $960,000, and some slight amending of the draft in other respeets. Me said:
‘I have indicated to Mr Mullins that, when setilement takes place, an amount ol
$50,000 will be passed tlirough the joint venture aceounts of AEFC Advisory Services
in recognition of the part played in strueturing the transaction,’

97 Mr Gledhill gave some cvidence, orally and by aflidavit, about the circumstances leading up to
AEFC Leasing’s sale of the Rendell Industries shares to Acquitas No 1. His evidence was that Mr
Mullins approached him and proposed ‘thal the investinent company he was forming acquire all the
{[Rendell Industries} shares held by AEFC Leasing’. He said Mr Mullins had a dralit share sale
agreement, which provided for a purchase price of $910,000. This appears to be the drafl prepared by
Law & Milne o1t 7 November 1985. Mr Gledhill said he responded by suggesting a figure of $960,000,
whieh was closer to the par value o the shares (approximaltely 4.8 million shares of a par value of 20
cents each), and that he asked Rees Tor the diseussion paper to which 1 have relerred. He said he asked
Mr Rees to prepare a discussion paper on the arguments For and against AEFC Leasing holding ils
equily investment in Rendel} Industries.

98  Mr Gledhill's evidence gives the intpression that Mr Mutlins and Mr Rees were the driving Forces
behind the formation of Aequitas and Aequitas No 1, and the development of the proposal Tor Aequilas
No 1 to buy AEFC l.casing’s sharetiolding in Rendell Industries, to the exelusion of Mr Gledhill. On
this view, Mr Gledhill was it the position of an arm’s-fength purchaser, and Messrs Mullins and Rees
were acting independently of AEFC and AEFCAS in Jorming Aequitas and developing the purchase
proposal. | reject Mr Gledhill's evidence Lo the extent it creates this impression. 1t is at odds with the
documentary evidence, especially Mr Gledhill's board paper of 2 September 1985 (which shows that Mr
Gledhill was closely involved with the development of the concept of Aequitas) and his memorandum ol
12 November 1985, in which he regards the Formation of Aequitas as a task inplemented by the
Advisory Service as foreshadowed by the September board paper, and diseloses that substantial planning
had taken place as to a proposed equity stake in Aequitas for AEFC.

99 1ulso reject Mr Gledhill's evidence that he increased the purchase price from $910,000 to $960,000
to bring it closer lo the par value of the shares. As 1 have indicated, Mr Rees had previously niade
calculabons in whieh he took into account the diluting effect of the proposed share issue to Rendell
employees. Nothing in Mr Gledhitl's evidence indicates that he questioned that caleulation. And the
increasing purchase price was exactly the amount to be passed through the joint venture accounts,
implying that Mr Gledhill made the increase for that purpose.

100 It appears that under the joint venture agreement s il stood at that time, AEFC woutd reeeive first
$240,000 of the joint venture inconte after payment ol expenses. As at 12 November 1985 the income
of the Joint venture was at such a level that any prolits passed through the joint venture accounts would
be for the benefit o AEFC alone. (I Mr Gledhill and Mr Mullins were aware ol that on 12 November,
they would nevertheless have had a inotive for passing an amount through the joint venture aceounts.
By doing s, they would generate a profit for the joint venture and, to thal extent, fustifv its activities
more elfectively than by simply increasing the price payable to AEFC Leasing.



Settling the fext of the sale of shares agreement

101 Mr Gledhill handed over to Mr Kelly the responsibility for finalising the draft contract on behall of
AREFC leuasing. In his memorandum dated 12 November 1985, Mr Kelly recommended a variation to the
terms of the proposed agreement, to the effect that it the ANZ Bank would not release AEFC Trom its
deficiency guarantee, the new shareholder should take over the guarantee. Mr Kelly also made a
number of comments on the drafting of the agreement, and he recommended that advice be sought trom
Holman Webb. However, Mr Gledhill added a handwritten note dated 14 November 1985 to Mr Kelly's
memorandum accepting Mr Kelly's comments but saying that he was “still prepared to regard this as an
in-house matter and rest on understandings reached with Geaff Mullins’ and therefore clearance of the
document with Holman Webb was not required. The ‘understandings’ were not explained.

102 1 have received conflicting submissions on the significance of Mr Gledhill’s handwritten notes. In
my view, the notes imply that Mr Gledhill trusted Mr Mulling to act consistently with the interests of
AEFC. This implies, in turn, that, to the extent that AEFC and Aequitas might have had divergent
interests, Mr Gledhil] expected Mr Mullins 1o prefer the interests of AEFC. His statement that a
clearance was not required from Holman Webb was not, in my view, an acknowledgment by him that
Law & Milne were not acting for AEI'C Leasing. 1t suggested only that there were some corporate
governance arrangements within AEFC requiring certain matters to be reviewed by Holman Webb as the
designated solicitors for that purpose. This would not prevent other solicitors from being appointed to
represent the interests o AEFC or a subsidiary in » particular transaction.

103 Mrs Mullins and Mr Rees met on about 15 November 1985 1o ‘review progress and plan future
action and strategy’ for Aequitas. At same time in the next few days there were exchanges between Mr
Rees and Mr Kelly with respect w the contents ol the draft contract, There does not appear to have been
any process of negotiation between them, but instead, the increased purchase price and other
amendments suggested by Mr Kelly (including an amendment to require the purchaser to assume
responsibility for the ANZ guarantee) were incorporated in the new draft. On about 19 November My
Rees instructed law & Milne with respect to the agreed amendments to the drafi. A re-engrossed draft
was submitted by Law & Milne to Mr Rees on 19 November 1985,

104}t does not appear that anyone in the drafting process thought to protect the inerests of the
proposed investors in the purchaser by including a right of rescission or review of the terms of purchase
after the appointment of independent members to the board of dircetors of Aequitas. Indeed, clauses
4(1) and (g) of the draft agrecment, which would have been warranties by AEFC Leasing that there was
no material dispute with any governmental authority and that Rendell Industries had paid its taxes, were
deleted from the final drafl. Some pencil notes on the draft suggest that AEFC was not prepared 1o give
those warranties. There is nothing to show that there was any negotiation about them. The plaintitts
complain that such clauses might have protccted Aequitas No.]’s interests given the difficulties
experienced by the Rendell group in respect of the Australian Defence Force Academy site in Canberra
and the difliculties with respect 1o payment of group tax in December 1985. Mr Gledhill says that the
contract would not have been enforced had Aequitas decided not to go ahead, after the appointment of
independent directors. That evidence is implausible and inconsistent with the documents. and there is no
independent toundation Jor it. | reject it.

The sale of shares agreemant

105 The agreement was executed on 25 November 1985 and provided for the settlement date to be the
same day. In summary, the key terms were:

the purchase price was $960,000;

$1,000 was payable by Acquitas No 1 10 AEFC Leasing on the settlement date, at which time the
shares would be transferred 1o Aequitas No 1 (although in fact the shares were not wransferred until the
balance ol purchase money was paid);

payment of the balance of the purchase price was postponed 10 31 March 1986 or such other date
as the parties might agree, but if a later date was agreed, interest would be payable as from the
settlement date;

payment of the balance of the purchase price was secured by a fixed charge over the shares;



Aequitas No ] agreed, il requested by AEFC Leasing, to assume liability under the deficiency
guarantee to the ANZ Bank and indemnily AEFC Leasing and AEFC against any claims made under the
guarantee;

until the due date for payment of the balance of the purchase price, the nominee of AEFC lLeasing
on the board of RI (Mr Gallois) was to retain his position, and Mr Mullins was to be the nominee of
Aequitas No | at all meetings of Rendell Industries.

106 The net etfect of this transaction was that AEFC l.easing disposed of its Rendell shares on 25
November 1985 Jor $960,000, having paid only $250,000 for them on 3 Qctober 1985. $50.000 went (o
AEFCAS as a fee, the resulting profit being $660,000 less interest costs on the $250,000 investment. It
is true that the October documentation referred to AEFC Leasing providing consideration by procuring
finance from AEFC for the Rendell group. Indeed, on 26 February 1986 AEFC wrote to Arthur
Andersen & Co for taxation advice as to whether AEFC Leasing had made a deductible loss out ot the
transaction, on the basis that the consideration which it provided for the acquisition of the shares
included $1,671,000 in loan finance. However, as I have said, contemporaneous assessments by AEFC
and AEFCAS were to the effect that the commitments undertaken by AIEFC in connection with the
transaction were not costs - indeed, they were regarded as an opportunity for AEFC to do some lending
business, collaterally realising a profit on the equity investment.

107 The defendants seek to make something out of the fact that the position of Mr Gallois on the board
of RIIT was expressly protected by the agreement, but there was no similar proteetion in respect of the
AEFC nominees to the board of Rendell Industries. But at the time of the agreement the only directors
of Aequitas were Mr Mullins, Mr Rees and Mr Elvy, all of whom were provided to the joint venture by
CASO. Itappears that there was no perceived need 1o protect their positions, because they were
expected to remain loyal to the joint venture.

The role of Lenv & Milne

108 There was a dispute at the hearing as to the role of Law & Milne. The evidence does not clearly
indicate the identity of Law & Milne's client. There does not appear to have been any written retainer,
and the evidence trom company minutes and memoranda of fecs is inconclusive.

109 Minutes of directors’ meetings of Aequitas show that Law & Milne were appointed solicitors o the
company shortly after 18 September 1985, and the minutes of a board meeting of 12 March 1986
referred o them as having drafied the share sale agreement as the lawyers of Aequitas. This evidence
establishes that they were acting for Aequitas No | on the share sale agreement, but does not show that
they were not acting for AEFC ).easing as well,

110 Law & Milne's account dated 17 April 1986 was directed o AEFC Leasing. However, the party to
whom the account was addressed was changed by hand (evidently by Mr Rees) to Aequitas No | and the
account was paid by that company. The narrative to the account indicates that Law & Milne were acting
for the purchaser or acquirer of the shares from AEFC Leasing. Other accounts rendered by the firm
were dirccted to and paid by Acquitas.

111 There is no evidence to show that the solicitors took the normal precaution of establishing their
retainer in clear terms from the outset: generally, see Beach Petrolenm NI v Kannedy (1999) 48
NSWLR 1, 48(1. They dealt directly with Mr Mullins and Mr Recs, but they cannot have believed that
their clients were Mr Mullins and Mr Rees in their personal capacities. They must have believed that Mr
Mullins and Mr Rees were representing some entity or entities. On the Tace ol it, they appear to have
taken their instructions from AEFCAS. The first drafi was forwarded to Mr Rees care o AEFCAS, and
at the time Acquitas was stitl a shelt company with no independent board.

112 AEFCAS occupied the dual roles of manager ot the joint venture and promoter (as we shall see) of
Aequitas. The transaction proceeded without the involvement of any other lawyer, as Mr Gledhill
decided on behalt of AEFC that the transaction was an in-house one and so it was unnecessary for the
sale agreement o0 be vetted by AEFC's usual external Jawyers, Holman Webb. The lack ot any specific



retainer arrangements, and the solicitors’ willingness 1o deal with Messrs Mullins and Rees alone,
suggest that they shared Mr Gledhill's notion that the transaction was ‘in-house’.

113 1 note that in about November 1986 the firm accepied instructions to advise Acquitas and Acquitas
No | concerning potential recovery from, amongst others, AEFC Leasing and ARFCAS. The firm gave
some advice by letter dated 27 November 1986. The defendants submit that if Law & Milne had acted
for AEFC Leasing in the share transaction, one might reasonably assume that the firm would not have
undertaken to advise Aequitas and Aequitas No | of possible actions against it. But the advice was
given a year later than the execution of the agreement, and in my view those Facts are Jess significant, in
overall terms, than more contemporaneous events - such as, for example, the fact that the firm saw fit to
direct its account of 17 April 1986 to AEFC Leasing.

114 Atl'in all, the circumstances lead me to conclude that Law & Milne were acting for the joint
venture, AEFC and AEFC Leasing, and also the Aequitas group in the transaction.

Payment of 869,400 to CASO us a ‘commission’

115 A report to the May 1986 board meeting of AEFC noted that a commission would be payable to
CASOQ after 1 July 1986 on the purchase and sale of the Rendell shares of approximately $70,000. Early
in July 1986 Mr Porteous sent a memorandum o Mr Gledhill drawing attention to a provision in the
Joint venture agreement between AEFC and CASO, according to which ARFC was required to pay
CASOQ 10% of the pre-tax net profit earned and collected by AEFC during the immediately preceding
fiscal year, which resulted directly or indirectly from business introduced by AEFCAS. Mr Porteous
said that the amount due to CASO under the joint venture agreement for AEFC Leasing’s profit on the
sale of its Rendell shares was $71,000, sincc ARFC had made a prolit of $710,000. Mr Gledhill
endorsed the memorandum in a handwritten note dated 2 July, saying he had no problem with the ¢laim
but a “cost of funds® factor on the $250,000 invested should be taken into account. 1n a memorandum
dated 10 July 1986 AEFC's company secretary calculated the cost of funds factor and consequently
CASO's 10% fee. The fec as calculated was $69,400. That amount was paid by a cheque requisitioned
on 14 July 1986.

The financial difficulties of the Rendell group during the period from 3 October 1985 to 1
April 1986

116 When AEFC and AEFCAS first became involved with the Rendell group, it became apparent that
the group was suffering from ‘liquidity problems®. The sale of the group for $250,000 (a price thought
by AEFC to be Jow) by interests associated with Norman Rendell was said to be attractive 1o Mr Rendell
because AEFC would relieve him of his guarantee obligations to the ANZ Bank. This suggests that Mr
Rendell may have been concerned about the solvency of the group in mid-1985. Some confirmation ol
this is found in an internal memorandum prepared by Mr Kelly of AEFC on 10 October 1985, shortly
after the documentation of the purchase of a majority sharcholding from the Rendell group by AEFC
Leasing. In that memorandum Mr Kelly, explaining the purchase transaction, said “Mr Rendcll had
incurred considerable persona liabilities for the company’s debts, which he was anxious o see removed,
when it became apparent his group was heading towards insolvency’,

117 lvappears that the management of AEFFC and AEFCAS believed that the purchase transaction
would alleviate the liquidity problem and cnable the Rendell group 1o enhance its profit and to expand.
However, in a memorandum dated 7 November 1985 the managing director of Rendell Industries, Mr R
M Griffin, reported to his board that management was concerned with the group's high rate of growth,
because of the strains it placed on liquidity and the risk of increased payroll costs. He said that the
company was vulnerable to even a minor downturn in the industry, and that 25% of ihe group's
overheads were Tunding costs.

118 Concern about the financial viability of the Rendell group seemed o increase during November
1985. In his intcrnal memorandum analysing the proposed sale Lo Aequitas, daied 14 November 1985,
Mr Kelly referred 10 AEFC’s exposure o the Rendell group as a lender. He observed that the term loan



of $1.17 million was “reasonably secured although the security eould not be regarded as strong bearing
in mind the financial position of the Rendell group and the current tight cash position’.

119 That was the context in which the Rendell group approached the ANZ Bank for an increase of
$105,000 in its overdraft (wnich would take the overdraft 1o $200,000) and a short-term increase in a bill
facility of $500.000, aking that Jacility up to $1.55 million. The group also approached AEFC for
additiona] Joan lunds. The bank wrote to Mr Griffin on 27 November 1985 approving the increased
facilities on certain conditions, one of which was that AEFC must consent as guarantor to the increased
arrangements before drawdown.

120 Mr Griffin reported 1o the board of RIH as managing director on 27 November 1985, ot a meeling
atiended by Mr Gallois and Mr Rees. He said that the industry was extremely buoyant, but margins
remained Jow. The company’s revenue and profits were above budget, but the high level of activity
continued to place a severe strain on the eompany’s liquidity. {In some discussion notes which appear (o
have been prepared by Mr Grillin for the board meeting, there is a reference to management’s attempt 1o
*stretch creditors now to a dangerous position’.) None ol the major builders was prepared to provide
meaningful assistance to the company, while they were nonetheless pressing Rendell to perform in
excess of contract requirements. Concrete Constructions, a large client, had a present debt in excess of -
$1.2 million which was growing, and further work with that company would be declined unless they
reviewed their payment policy. The activity of the company would be wound back to a more acceptable
level, about 75% of current activity. Arrangements were also being implemented to reduce the size of
the management team, at an annuat saving of $550,000.

121 1t does not appear that Mr Gritfin's written report, or any of the other reports by management to the
board meeting of 27 November, made reference to the proposed increased borrowing from ANZ.
However, some concern was expressed at the board meeting, probably by Mr Griffin, that AEFC may
not be dedicated as a sharcholder of the Rendel) group.

The financial crisis of December 1985

122 AEFC did not give its consent as guarantor to ANZ's proposed increase in lending to the Rendell
group, as requested by the bank. ANZ then refused to provide the additional Jinancial accommodation.
Laate in November ANZ informed Rendell that it would not meet a substantial payment to the Australian
Taxation Office because AEFC was not complying with the arrangements as understood by ANZ. This
caused considerable disruption 1o the Rendell business and created disquiet amongst Rendell’s senior
staft, who were then considering whether to take equity positions in the company.

123 Evidently by 2 December 1985 something ot a Tinancial crisis had developed in the Rendell group.
AEFC wrote to ANZ proposing that it be released From its guarantee, and that instead ANZ take a
second-ranking mortgage debenture over the assets and undertaking of the group. AEFC would give
that second-ranking mortgage debenture priority over its first morigage for up to $2.4 million, so that
ANZ would have, in effect, a first ranking security up to that amount.

124 The bank’s arca manager, Mr Austin, responded to AEFC’s offer with puzzlement. He said he did
not understand why AEFC was unwilling to provide a letter ol consent as guarantor, given that it was
considering an increase in its direct financial assistance to the group. He asked for the reason why
AEFC requested to be released Trom the guarantee, so soon afier the guarantee arrangements had been
re-negotiated. These views were communicated at a meeting Mr Austin had with Mr Griffin, Mr Kelly,
MTr Rees, Mr Gallois and a Mr Gray on 3 December 1983, and in writing to Mr Kelly on the same day.
Mr Austin withdrew the bank’s ofter o increased facilities.

125 By 3 December, therefore, the management of the Rendell group was in a very serious situation. A
large tax payment would shortly become due, and cash was needed for salaries and other payments.
Notwithstanding positive responses by both ANZ and AEFC to the group’s request for additional
tunding in mid-November, no funding had materialised Irom cither source. The issue was bound 1o be 1
topic for debate at the board meeting of Rendell Industries which was due on 5 December.



126 On 4 December 1985 Mr Rees prepared some notes analysing AEFC's exposure under the
deficiency guarantee. The notes took into account the Turner valuation of the Hurstville building
(discussed below), which substantially increased AEFC’s exposure, but Mr Rees developed a sale and
Jease back proposal that would improve the position. He concluded that AEFC's exposure was still
under $2 million, and contemplated a further cash injection of $500,000 by AEFC it ANZ would agree
to rearrange its facilities to take a mortgage debenture in substitution for the guarantee, In hindsight, his
assessment seems to have becn excessively optimistic.

127 Mr Rees also prepared some notes about the Rendell group's cash flow crisis on the same day. He
noted that creditors were pressing, and tax and salary payments had 1o be made. He pointed to low
morale of management, and to the adverse consequences if additional funds were not made available.
One of these was that the emphasis on cash generation would cut profits and make the proposed lloat of
the group less attractive.

128 Also on that day Mr Rees made a file note of his telephone conversation with Jose Blanco, a
salicitor who was a director ot R1H. Mr Blanco cxpressed the view that the directors must look at every
available source to raise funds, if they believed the company to be profitable. Me was concerned that
creditors may claim against the directors it matters were to deteriorate.

129 AEFC eventually yielded 1o pressure on 5 December 1985, the day ofthe Rendell Industries board
meeting, after a conference attended by Messrs Gledhill, Gallois, Rees and Kelly on that day. 1t agreed
to grant a secured short-term money market facility of $525,000 to the Rendell group immediately. But
it continued to press ANZ with the proposal to replace the deficiency guarantee with a mortgage
debenture.

AEFC declines 1o re-negotiate the deficiency guarantee

130 lzventually on 19 December 1985 ANZ wrote to Mr Kelly saying that it had agreed to release
AEFC from the deficiency guarantee subject to a number ol conditions, broadly on the lines of AEFC's
proposal for a mortgage debenture and priority agreement. But AEFC did not implement the
transaction. This appears 1o have been partly because Mr Rees and Mr Kelly were making increasingly
optimistic assessments o’ AIEFC’s exposure under the deficiency guarantce, and perhaps they were
correspondingly unwilling 1o give ANZ the substantial advantage of a priority security over the assets
and undertaking of the business; and partly because concern about the deficiency guarantee became less
pressing when Aequitas granted an indemnity in respect of it as part of the sale of the Rendell Industries
shares. The bank followed up the matter in March 1986, and after discussions it was arranged that ARFC
would write to ANZ saying that the proposcd arrangement was no longer relevant and that the
deficiency guarantee was still in torce.

131 Mr Kelly wrote to ANZ on 8 April 1986, sayving that because ANZ was not prepared to release the
guarantiee upon substitution of the new security (meaning, | take it, that ANZ was imposing conditions),
AEFC would prefer to allow the current security arrangements to stand. ANZ had sought confirmation
from AEFC that the deficiency guarantee continued to apply to the funding arrangements for the Rendell
group. Instead, Mr Kelly merely said that ‘the deficiency guarantee was forwarded to your office on 3
October 1985°.

132 That statement caused some consternation within the bank. The bank drew the inference from the
letter that in AEFC’s view, the deficieney guarantee was limited to the extent ol the overdraft facilities as
they stood at 3 October 1985, In the meantime the overdraft had increased from $95,00( to more than
$200,000. Mr Austin of the bank wrote to Mr Kelly on 11 April 1986, setting out the history of the
matter and the bank’s concerns, and secking formal confirmation that the guarantee could continue to be
relied upon to cover all labilities of the Rendel] group to the bank on a deficiency basis, ‘to ensure that
the progress of the current financial reorganisation of the group is not stifled’. But AEFC did not give
the bank the repty it sought, and the disagreement between them was not resolved until December 1997,
after extensive negotiations in the wake of the Rendell collapse.

The Turner roport



133 In November 1985 Jan Turner & Partners (NSW) Pty 1.1d, property consultants (‘Turner’), were
engaged to assist the Rendell group to decide whether to re-develop the Hurstville site. They produced a
*status report’ dated 26 November 1985. The report discussed a range of options available for
development or disposal of the Hurstville property. It stated that if Rendell Industries desired to liquidate
its investment in the site, the most appropriate course of action would be to sell the property “as is®, and
it could be expected to realise between $750,000 and $1 million. This estimate was dramatically below
the previous valuations, the book value of the site ($2 million) and even AEFC's estimated recovery on
realisation by forced sale ($1.6 miflion).

134 Turner’s report was considered at the board meeting of Rendell Industries on 3 December 1985,
when Mr Griffin advised that the report did not correspond to the brief that was given, and afier
discussion the board agreed that the group would not proceed with the re-development of the site and
that the brief of Turner would be terminated. After Mr Grilfin had instructed Turner to cease any Turther
work on the assignment, Mr Turner wrote a letter dated 24 December 1985 to Mr Kelly at AEFC,
explaining that their report had been a Iirst interim repart and they had expected to present a second
interim report and a final report. The letter enclosed an invoice dirccted to AEFC. Mr Kelly forwarded
the invoice 1o AEFCAS with a request for them to amrange for payment by the Rendell group.

135 The evidence does not indicate the terms of Turner's retainer, nor how it could be said that their
report did not correspond with their brief. Fowever, there is at Jeast a ground for strong suspicion that
the true reason for cancellation of the retainer was that Turner’s estimated value of the Hurstville
property was very inconvenienty much lower than the valuation on which AEFC and AEFCAS had
based their assessments of risk exposure 10 the Rendell group.

AEFC’s information about Rendell in December | 985 Jaunary 1986

136 Mr Griflin made three reports to the board of Rendell Industries on 5 December. e called the (irst
a *special report’. Given the crisis that had just been averted for the time being, the report was amazingly
positive. ]t asserted that improvements that had commenced in the Jast quarter ol the 1985 financial
period were being sustained. It referred to reductions of cost of sales, debtors and creditors and
management costs, and increases in revenue and margins, as well as the making of profits after two
years of Josses. The report said that there had been insufficient funding to cover cash losses prior 10
October 1984 and during the December-February period in 1984/85, when the Centrepoint project
impacted on cash flow. It expressed the opinion that bridging 1inance was required.

137 The second report was Mr Griffin's report as managing director with respect to the October trading
results for the Rendell group. Ile recorded that revenue and profits exceeded budget, and staff had been
reduced by 14 with an additional reduction of 30 anticipated before Christmas. Revenue funding
requirements had exceeded resources, and arrangements were being made with AEFC and ANZ to
provide relief. He remarked that earlier commitments made by AEFC had not been met, and the eftect
had been very damaging.

138 The third report was a briet description of the difficulties encountered in attempting to raise short-
term finance from ANZ and AEFC. The report noted that concerns had been expressed at the meeting of
the board of RIH on 27 November that AEFC may not be dedicated as a sharcholder, and it suggested
that the Rendell Industries board should consider whether there was a conflict of interest an the part of
AEFC as principal shareholder and substantial Jender 1o Rendelt.

139 Atthe board meeting Mr Rees responded to the allegation of conflict ol interest by explaining the
investment policy of AEFC, and by informing the board that AEFC’s shares had been purchased by
Acquitas. He explained the reasons for setling up Aequitas and the position in relation to the deficiency
guarantee. He reported that AEFC had put $525,000 into the group earlier that day on a short-term basis.
Mr Griffin responded by saying that $1.5 million was needed to tund the company effectively, and that
management felt there was a Juck of shareholder support. Mr Rees said that AEFC and AEFCAS had 1o
take some of the responsibility for the recent funding problems, and explained that AEFCAS had left the



negotiation of the funding arrangements directly to Rendell and AEFC. He agreed to meet with key
management staff of Rendell, who were said to be very disillusioned.

140 1tis elear that Mr Gledhill, Mr Gallois and Mr Kelly were closely following the events at Rendell,
and were well aware of the information communicated to the 5 December board meeting. Mr Kelly’s
interna) memorandum of 6 December 1985 referred to the “considerable Jiquidity pressures® on Rendell,
Nevertheless he made a very optimistic assessment of AEFC’s exposure. Fic explained that AEFC had
agreed to provide an additional $523,000 pending rearrangement of Rendell's finances, because it was
not in AEFC's interest or the interest of Aequitas to increase the ANZ Jacilities while the guarantee still
applied. Fle supported Mr Rees’ suggestion of a sale and lease-back arrangement which would provide
$1.9 miilion in cash to Rendell, which could be used to extinguish the cash facilities provided by ANZ.
He caleulated AIZFC's exposure to the Rendell group on a basis that eliminated the equity investment of
$250,000 because of the sale to Aequitas, and eliminated the deficieney guaranice as a risk exposure.
Mr Gledhill appears to have accepted Mr Kelly's very optimistic assessment.

141 Mr Griffin reported to the board of RIH on 16 December 1985, dealing with the trading results for
the five months ended 30 November 1985. Once again, profits and revenue exceeded budget, but the
revenue included $875,000 ol contract claims, without which revenue and profits would have been
substantially reduced. The company’s liquidity problems continued and the number ol days outstanding,
for the company’s debtors increased from 57.1 in October to 67 in November. He anticipated poor
results tor December and January.

142 On the same day Mr Griffin wrote a memorandum to management establishing a task foree for
cash control in order to avoid a ‘constant cash shorttal)’, He said that the company wus owed $3.5
million and that it owed $2.3 million, but it was falling behind on collections. The task force would
communicate daily and would implement some drastic remedies - for example, cash would only be paid
on Fridays.

143 Mr Griffin's report on trading results to the board of Ril on 17 January 1986 continued this theme.
Revenue and protits were both said to have exceeded budget, but management was under considerable
pressure because of a negative cash position caused by inadequate funding and substantial growth,
However, the board papers for the January 1986 meeting contained some ominous information about
difficulties with suppliers, who had cancelled credit to Rendell and refused trade discounts. Ctearly the
company'’s tiquidity problem was seriously damaging its business. Indeed, on 13 February 1986 Colin
Campbell, a senior executive of the company, endeavoured to quantify the financial impact of the delay
in meeting the company’s equity funding requirements, and came up with the {igure ol $148,403. His
report was considered at the February 1986 meeting of the board of RIH.

144 Mr Griffin continucd to press Conerete Constructions to address its unpaid account of well over $1
million. Eventually Concrete Instructions offered to pay by instalments, and that offer was accepled.

145 Mr Griffin's optimistic assessments of profit appear to have been based on a fragile foundation. A
memorandum to the exccutive committee Irom the accountant dated 18 PDecember 1985 stated that,
according to the November accounts, the group had made a Joss to date tor the financial year of
$759,597.90. If advance billings were taken into account, the trading loss would be $1,227,957.90.
While it is clear that Mr Gledhill and Mr Kelly, ag well as Mr Rees and Mr Mullins, were aware
contemporaneously of the information contained in documents presented to the Rendell Industries and
RIH boards, the evidenee does not show that they were aware of the accountant’s calculations.

Rendell’s further decling in FebruarysMarch 1986

146 By 17 February 1986 even Mr Rees was noting that *excess debt is erading profit margins® and
affecting senior stalf morale. In the same memorandum he observed that there were no net assets and
that cash starvation was inhibiting the business. He said that an investment of $1.5 million in equity was
needed. He discussed his assessment with Messrs Gledhill, Kelly and Gallois on 18 February. They
considered possible short-lerm support by AEFC but decided that this would be conditional upon a
positive response to the underwriting ot Rendell’s flotation, and the outcome ot discussions with



Concrete Constructions. At that meeting an assessment was made of Rendell’s short-term cash needs
and short-term cash flow expectations. The cash needs included tax and salaries, insurance and
payments to “difficult’ suppliers. The shortfall by the end of February was calculated ai approximately
$495,000.

147 Mr Grilfin's report dated 18 February 1986 on January trading results, made to the February board
meeting ol Rtl, was more guarded than his previous board reports. He reported that revenue and *gross
margin® exceeded the forecast ligures but he noted that the forecasts may have been distorted because
they were caleulated on an annual basis. Administration costs exceeded budget figures. e reiterated the
need tor better cash 1low and noted that Rendell’s pricing on quotes in recent months had exceeded the
available market price. He said that the “over-aggressive’ collection methods used by the company were
impacting adversely in the market place, and resistance was developing between builders and Rendell.
Suppty had been stopped on a number of jobs, with catastrophic effects.

148 According to the minutes of the meeting o]’ 26 February 1986 at which he delivered that report, the
board was advised that group tax payments were three months in arrears and that payroli tax was also
considerably in arrears, and Mr Grilfin said that the company’s financial position had become ‘phrlous’.
Mr Rees said that AEFFC would not let Rendell down. but it was waiting for an underwriting agreement
before making any commitment for further funding,

149 In about late February 1986 (but presumably after Bache's letter of 26 February 1986 offering to
underwrite the Rendell fundraising) AEFC considered an application by Rendell for an extension ot loan
facilities lrom $1,695,000 to $2,700,000. An undated and unsigned memorandum, evidently prepared
within AEFC, recommended that the additional Tacilities be granted. This was on the basis that the
exposure to ANZ on the deficiency guarantee was negligible, since the net recovery on the Hurstville
property would be $1.9 million. That memorandum was followed by a memorandum by Mr Kelly dated
3 March 1996 for the May meeting of the Australian Cammittee of ARFC. Mr Kelly recommended that
loan facilities be extended to a total of $2,500,000 (disregarding the equity investment of $250,000),
secured by a chorge over the assets and undertaking of the group. The recommended facilities were a
revolving term loan of $2 million Tor working capital and a bridging loan of $500,000 for short-term
funding pending receipt of the proceeds of the public float. Mr Kelly noted that the proposed share issue
upon flotation had becn underwritten, and that the underwriter expected that the Tisting and capital
raising should be completed within six to eight weeks.

150 Mr Kelly's recommendations were approved and implemented on 5 March 1986, evidently under
executive authority. $700,000 was credited to Rendell’s aceount and some $95,000 was withheld 1o
cover unpaid interest, unpaid AEFCAS fees and other expenses.

151 Mr Grilfin's report dated 26 March 1986 1o the board of Rendell Industries on trading results to
February 1986 said that both revenue and profit had fallen below forecast levels for February. He
expressed concern that the forward sales program had not been achieved because Rendell had priced
itsell out of the market, and he also identified a lack of performance by the marketing manager. He said
that the forecast vear end results were becoming more difficult 1o achicve, although there was a better
than even chance of success.

152 Mr Rees conceived the idea that the Rendell group balance sheet would be improved i AEFC's
term loan of $2 million could be converted into preference shares. This would reduce interest costs and
enable Rendell to use tax losses more effectively. He wrote a memorandum to Mr Kelly on the subject
on 2 April 1986, but Mr Kelly annotated the memorandum to the cffect that Mr Gledhill had already
approved the conversion of the term loan to preference shares, and that appropriate documentation
shoutd be prepared. Another short-term loan of $200,000 repayable at call was obtained by Rendetl
from AEFC on 3 April 1986.

The private placement of shares in Aequitas

Planuing for capital raising



153 Once Aequitas had contracted to purchase the Rendell Industries shares from ALEFC l.casing, Mr
Mullins and Mr Rees moved towards raising capital for Aequitas. Thus, Mr Mullins met with partners
ol Law & Milne on 11 December 1985 to discuss the proposed capital structure for Aequitas and the
steps to be taken in any Aequitas capital issue. It appears that at that time, Messrs Mullins and Rees
were proposing to subscribe for substantial quantitics of shares in Aequitas, but AEFC was not.

154 Mr Mullins and Mr Rees engaged Charlton & Charlton, media consultants, 10 assist Acquitas.
They reported some preliminary thoughts to Mr Mullins on 9 December 1985, seeing it as a principal
objective to prepare the media, investors, the public and the financial community for the launch of
Acequitas. They had discussions with Arthur Young, and with potential underwriters and directors. It
appears that they were caretul 10 do so on behalf of Aequitas rather than AEFCAS.

155 Versions of a document called “ Aequitas Limited Background Briefing Paper’ were prepared in
January 1986. According to the tirst version, Aequitas management were Lo retain 60 percent voting
control of Aequitas. By the time of the second version, Messrs Rich, Pond and Donohoe had been
proposcd as independent directors and the investment proposed for Messrs Mullins and Rees was for a
more limited number of fully and partly paid shares. Kach version of the paper relers o opportunities
available to Aequitas as a result of its association, through its directorate, with ALZFC, which would
“initially provide a significant stream of opportunity for investment®, The paper claimed that potential
investments would be closely evaluated, with commentary by Arthur Young.

156 Dlanning reached a level of maturity during January 1986. By the time of the board meeting of
Rendell Industries on 29 January 1986, Mr Rees was able to report that Aequitas would be tloated on the
Primary Board of the Sydney Stock Exchange, and he advised on the hoard composition and the high
profile that the company would have.

157 As previously mentioned, Bache agreed on 26 February 1986 that they would underwrite a rights
and options issue lor Rendell Industries immediately after its listing. Mr Rees also explored with Bache
the possibility of an underwriting tor Aequitas, and when Bache responded favourably, an information
memorandum was dralted for review. A draft was submitted by AEFC w Bache on 5 March 1986. On
6 March 1986 representatives of Bache and Law & Milne met with Messrs Mullins and Rees
(representing AEFCAS) and Mr Gallois (representing AEFC). The purpose of the meeting was to plan
tor the listing of Rendell and also Tor the listing of Aequitas. A dratt information memorandum Jar
Acquitas was reviewed.

158 Mr Rich became a director on 10 March 1986, and Messrs Pond and Donohoe became directors on
12 March. There was a board meeting of Aequitas on 12 March at which there was discussion about Mr
Rees’ proposal to revalue the holding of Rendell Industries shares by Acquitas No by $72,000, and it
was decided that the advice of Arthur Young as auditor be sought. The Acquitas board resolved to
revaluc its shareholding in Aequitas No 1 by $72,000 on | Apri} 86, although Arthur Young's report of’
12 March 1986 recorded that this had already taken place,

The Aequitas privaie placement memorandium

159 The Aequitas information memorandum was finalised no earlier than 12 March 1986, since it
contains a report by Arlhur Young bearing that date. 1t was deseribed as a “private placement
memorandum’ for an equity capital raising of $5 million. The document was expressed to be for limited
circulation o institutions and private clients of Bache whose ordinary business included buying and
selling securities. 1t was said not to be an offer to the public. Hence the document did not purport to
comply with the prospectus requirements ol the day.

160 It contained a directors’ statement which said that Aequitas had been Tormed o provide
opportunities for small to medium sized commercial companies to expand their equity base prior to
listing. Aequitas had already purchased equity in companies which met its objectives and had plans in
train for the listing of one ol its purchases (presumably Rendell). An advantage said to be enjoyed by
Aequitas was the sourcing of opportunities through its special relationship with AEFC, which would
provide valuable referral business tows. 1t was said that Aequitas intended (o raise $5 million by way



