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(4th) 225 (Que. C.A.); reversing People's Department Stores Ltd. (1992) Inc., Re (1998), (sub nom. Peoples De-
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23 C.B.R. (4th) 200 (Que. S.C.)

Counsel: Gerald F. Kandestin, Gordon Kugler, Gordon Levine for Appellant
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Jan Rose, Odette Jobin-Laberge for Respondent, Chubb Insurance Company of Canada
Subject: Corporate and Commercial; Insolvency; Income Tax (Federal)

Business associations --- Specific corporate organization matters — Directors and officers — Fiduciary duties
— General principles

Even though directors implemented new inventory procurement policy that played part in corporation's bank-
ruptey, directors did not breach fiduciary duty under s. 122(1)(a) of Canada Business Corporations Act, which
duty is not owed to creditors, in view of lack of personal interest or illegal purpose of new policy and directors’
desire to make corporation better business — Duty of care under s. 122(1)(b) of Act can be owed to creditors by
way of art. 1457 of Civil Code of Québec, but in case at bar evidence established directors had not breached
duty of care towards corporation's creditors because implementation of new policy was reasonable business de-
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cision made in order to remedy serious and pressing commercial problem — Several other factors contributed in
more direct manner to corporation's bankruptcy.

Bankruptcy and insolvency --- Avoidance of transactions prior to bankruptcy — Fraudulent and illegal transac-
tions — Reviewable transactions under Act

Test for determining whether difference in consideration is "conspicuously greater or less" is whether difference
is conspicuous to court having regard to all relevant factors, such as percentage difference — Disparity slightly
over 6 per cent between fair market value and consideration received by bankrupt corporation did not constitute
conspicuous difference within meaning of s. 100(2) of Bankruptcy and Insolvency Act.

Associations d'affaires --- Questions spécifiques relatives a l'organisation de la société — Administrateurs et di-
rigeants — Obligations fiduciaires — Principes généraux

En instaurant une nouvelle politique d'approvisionnement ayant joué un réle dans la faillite d'une société, les ad-
ministrateurs de celle-ci n'ont pas manqué a leur obligation fiduciaire en vertu de I'art. 122(1)a) de la Loi ca-
nadienne sur les sociétés par actions, obligation qui ne vise pas les créanciers, vu I'absence d'un intérét personnel
ou d'une fin illégitime dans cette nouvelle politique et vu leur volonté de faire de la société une meilleure entre-
prise — Obligation de diligence de I'art. 122(1)b) de la Loi peut viser les créanciers par le biais de I'art. 1457 du
Code civil du Québec, mais, en l'espéce, la preuve démontrait que les administrateurs n'avaient pas manqué a
leur obligation de diligence envers les créanciers de la société puisque l'instauration de la nouvelle politique
constituait une décision d'affaires raisonnable prise dans le but de remédier a4 un probléme commercial grave et
urgent — Plusieurs autres facteurs avaient contribué de fagon plus directe a la faillite de la société.

Faillite et insolvabilité --- Annulation de transactions antérieures a la faillite — Transactions frauduleuses et
illégales — Transactions révisables en vertu de la Loi

Critére applicable pour déterminer si la différence entre la contrepartie et sa juste valeur marchande est
« manifestement supérieure ou inférieure » est celui de savoir si la différence est manifeste pour le tribunal eu
égard a tous les facteurs pertinents, le pourcentage de différence étant un tel facteur — Ecart d'un peu plus de 6
pour cent entre la juste valeur du marché et la contrepartie regue par la société en faillite ne constituait pas une
différence manifeste au sens de I'art. 100(2) de la Loi sur la faillite et I'insolvabilité.

Three brothers were directors of W Inc., a chain of stores. W Inc. purchased from M & S Inc. its chain of stores,
P. Prior to the purchase, P had annual losses of about $10 million. W Inc. guaranteed solidarily the purchase in
favour of M & S Inc. and paid about a sixth of the purchase price. To guarantee the balance, M & S Inc. in-
cluded security measures and restrictive clauses in the contract of sale: W Inc. had to maintain strict financial ra-
tios and P could not provide any financial assistance to W Inc. P became P Inc. after being merged with the W
Inc. subsidiary that had bought it.

To solve the logistic and administrative problems that had followed the extension of W Inc.'s accounting sys-
tems to P Inc., the brothers implemented a domestic inventory procurement policy for both corporations, which
became effective on February 1, 1994. Both corporations' warechouses were merged. P Inc. made the continental
purchases for both corporations and transferred and charged out to W Inc. all the domestic merchandise shipped
to its stores. W Inc. made the overseas purchases and transferred and charged the merchandise out to P Inc. and
entered the merchandise immediately into P Inc.'s warehouse records as if they had been received. P Inc.
charged W Inc. for the transfers of imported merchandise to W Inc.'s stores. In autumn 1994, W Inc. had not
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paid P Inc. for the merchandise, which increased the inter-company charge owed by W Inc. to over $18 million.
W Inc. lost its financing and both corporations filed notices of intent to file a proposal. P Inc. and W Inc. were
retroactively declared bankrupt following a petition filed by M & S Inc. The brothers all had directors' liability
insurance.

P Inc.'s bankruptcy trustee brought a motion based on s. 122 of the Canada Business Corporations Act (CBCA)
and s. 100 of the Bankruptcy and Insolvency Act (BIA). The trial judge found the three brothers to be liable and
that the procurement policy was a reviewable transaction and ordered the brothers to personally pay about $4.5
million to the trustee. The brothers, their insurer and the trustee appealed. The Court of Appeal found the broth-
ers were not liable. The trustee appealed.

Held: The appeal was dismissed.

Per Major, Deschamps JJ.: The trial judge neither applied nor examined separately the two duties imposed by s.
122(1) to directors, the fiduciary duty and the duty of care. As for the fiduciary duty, the directors and officers
must act with integrity and good faith in the best interest of the corporation. They must serve the corporation in
a disinterested manner, with loyalty and integrity. Since the trial judge in this case found lack of fraud and dis-
honesty on the part of the brothers, one could not conclude that the brothers had breached their fiduciary duty.
The brothers implemented a policy to deal with the serious inventory management problem they were facing.
Absent any proof of personal interest or an illegitimate purpose of the new policy, and considering the desire to
make the corporations better businesses, one could only conclude the brothers had not breached their fiduciary
duty stated in s. 122(1)(a) of the CBCA. The expression "best interests of the corporation” should be read as
meaning the maximization of the corporation’s value. The interest of the corporation should not be confused
with that of the shareholders, the creditors or any other stakeholder. The directors' fiduciary duty remains the
same, even if the corporation is in the "vicinity of insolvency"”. In assessing the actions of the directors, any hon-
est and good faith attempt to redress the corporation's problem situation will, if successful, retain value for the
shareholders while improving the creditors' position. Should the attempt fail, it would not qualify as a breach of
the statutory fiduciary duty. There was no need to read the interests of creditors into the fiduciary duty. Credit-
ors are stakeholders and their interest are protected in several ways. Stakeholders have viable remedies at their
disposal, such as the oppression remedy provided by s. 241 of the CBCA and an action based on the duty of
care.

Since the CBCA did not provide a specific remedy for creditors, art. 1457 of the Civil Code of Québec could be
used as suppletive so as to include creditors in the expression "every person” found in s. 122(1)(b) of the CBCA.
But the standard of conduct to apply was the one stated in s. 122(1)(b). It is an objective standard, since it is not
the subjective reasons of the directors and officers that are important, but rather the factual elements of the con-
text in which they operate. Directors and officers are not considered to have not done their fiduciary duty under
s. 122(1)(b) of the CBCA if they acted with caution and based on the information they had. Business decisions
must be reasonable given what directors knew or should have known. Directors are not required to act perfectly.
Courts should not substitute their opinion for that of the directors who used their business expertise to assess
factors that are considered by corporations in making decisions. Courts must determine, with the facts of each
case, whether the directors used the necessary degree of caution and diligence in making what is alleged to be a
reasonable decision at the time it was made. In this case, a review of the evidence as a whole led to the conclu-
sion that the implementation of the new procurement policy was a reasonable business decision made for the
purpose of remedying a serious and pressing commercial problem in a situation where there might be no solution
whatsoever. By concluding the new policy had inexorably led to P Inc.'s decline and bankruptcy, the trial judge
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misinterpreted the facts and made a palpable and overriding error. Many other factors contributed more directly
to P Inc.'s bankruptcy. Consequently, the brothers did not breach the duty of care they owed to P Inc.'s creditors
by implementing the procurement policy.

The Court of Appeal wrongly concluded s. 44(2) of the CBCA could serve to generally legitimize financial aid
provided by a wholly-owned subsidiary to its parent corporation. Even if s. 44(2) did authorize some financial
aid formulas between corporations, that section did not remove directors and officers from possible liability un-
der s. 122(1) for any financial aid provided by a subsidiary to a parent corporation. Moreover, the brothers could
not invoke the defence provided by s. 123(4)(b) of the CBCA. They could not claim to have relied on the judg-
ment of a professional when they accepted the procurement policy proposed as solution by the vice-president of
finance. That vice-president was an employee of W Inc., not a professional. He was not an accountant, his ac-
tions were not regulated by a professional corporation and he had no professional liability insurance.

As for s. 100(1) of the BIA, the test for determining whether the difference in consideration is "conspicuously
greater or less" is whether the difference is conspicuous to the court having regard to all the relevant factors, and
the percentage difference is such a factor. The transactions made during the whole time the policy was applied
had to be examined. The trial judge concluded P Inc. had not received anything in exchange for the transferred
inventory since the accounts receivable had not been collected and could not be collected, but he then reduced
the difference to 6 per cent after taking into consideration, among other things, the transfers from W Inc. to P
Inc. His findings were contradictory and the Court of Appeal properly found the judge had committed a palpable
and overriding error in that respect. A disparity of slightly more than 6 per cent between fair market value and
consideration received did not constitute a conspicuous difference within the meaning of s. 100(2) of the BIA. In
that respect, the trustee's claim had to fail.

The disagreement between the trial judge and the Court of Appeal on the interpretation of "privy” in s. 100(2) of
the BIA warranted some observations. Section 100 of the BIA mainly seeks to cancel the effects of a transaction,
which reduced the value of the bankrupt's assets. The word "privy" should be given a broad meaning so as to in-
clude those who benefit directly or indirectly from and have knowledge of a transaction occurring for less than
fair market value, and mostly when the persons who benefit are the controlling minds behind the transaction.
Concluding that a person is privy to a reviewable transaction does not mean that the court will necessarily exer-
cise its discretion to order a remedy against that person, since some conditions must be complied with.

Trois fréres étaient les administrateurs de W inc., une chaine de magasins. IIs ont acheté la chaine de magasins P
de M & S inc. Avant l'acquisition, P subissait des pertes d'a peu prés 10 millions de dollars par année. W inc. a
garanti solidairement I'achat en faveur de M & S inc. et n'a payé qu'environ le sixiéme du prix de vente. Afin de
garantir le solde du prix de vente, M & S inc. a inclus dans le contrat de vente des mesures de sécurité et des
clauses restrictives: W inc. devait maintenir des ratios financiers stricts et P ne devait fournir aucune assitance
financiére & W inc. P est devenue P inc. aprés avoir été fusionnée avec la filiale de W inc. qui 'avait achetée.

Afin de résoudre les problémes de logistique et d'administration découlant de I'extension des systémes inform-
atiques de W inc. a P inc, les fréres ont instauré un systéme d'approvisionnement commun pour les deux sociétés
qui a pris effet le ler février 1994. Les entrep6ts des deux sociétés ont été fusionnés. P inc. faisait les achats a
sur le continent pour les deux sociétés, puis transférait et facturait & W inc. tous les biens expédiés aux magasins
de W inc. Quant a elle, W inc. faisait les achats outre-mer, puis transférait et facturait 2 P inc. la marchandise,
qui était immédiatement inscrite dans les livres d'entrep6t de P inc. comme si elle avait été regue. P inc. facturait
a W inc. les transferts de marchandises importées aux magasins de W inc. A I'automne 1994, W inc. n'avait pas
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encore payé a P inc. la marchandise, faisant ainsi que les sommes qu'elle devait 4 P inc. dépassaient 18 millions
de dollars. W inc. a perdu son financement et les deux sociétés ont d déposer un avis d'intention. W inc. et P
inc. ont été déclarées faillies rétroactivement a la suite d'une requéte présentée par M & S inc. Les fréres
détenaient une assurance-responsabilité a titre d'administrateurs.

Le syndic de faillite de P inc. a présenté, contre les fréres et leur assureur, une requéte fondée sur l'art. 122 de la
Loi canadienne sur les sociétés par action et sur l'art. 100 de la Loi sur la faillite et I'insolvabilité.

Le premier juge a conclu a la responsabilité des fréres, que le systéme d'approvisionnement commun constituait
une transaction révisable et les a condamnés & payer au syndic environ 4,5 millions de dollars. Les fréres, leur
assureur et le syndic ont interjeté appel. La Cour d'appel a conclu & la non-responsabilité des fréres. Le syndic a
interjeté appel.

Arrét: Le pourvoi a été rejeté.

Major, Deschamps, JI.: Le premier juge n'a pas appliqué ni examiné séparément les deux obligations imposées
par l'art. 122(1) aux administrateurs, soit I'obligation fiduciaire et l'obligation de diligence. En ce qui concerne
l'obligation fiduciaire, les administrateurs et les dirigeants sont tenus d'agir avec intégrité et bonne foi aux mieux
des intéréts de la société. Ils doivent servir la société de maniére désintéressée, avec loyauté et intégrité. Dans ce
cas-ci, on ne pouvait conclure que les fréres avaient manqué a leur obligation fiduciaire, puisque le premier juge
a conclu 4 I'absence de fraude et de malhonnéteté de leur part. Au prise avec un grave probléme de gestion des
stocks, les fréres ont mis en application une politique visant & le régler. En I'absence de preuve de I'existence
d'un intérét personnel ou d'une fin illégitime de la nouvelle politique, et vu la volonté de faire des sociétés de
meilleures entreprise, il fallait conclure que les administrateurs n'avaient pas manqué a leur obligation fiduciaire
énoncée a l'art. 122(1)a) LCSA. L'expression « au mieux des intéréts de la société » doit étre interprétée comme
signifiant la maximisation de la valeur de I'entreprise. Les intéréts de la société ne doivent pas se confondre avec
ceux des actionnaires, des créanciers ou ceux de toute autre partie intéressée. L'obligation fiduciaire des admin-
istrateurs reste la méme, méme si la société est « au bord de l'insolvabilité ». Dans I'évaluation des mesures
prises par les administrateurs, toute tentative faite avec intégrité et bonne foi pour redresser la situation
financiere de la société aura, si elle réussit, conservé une valeur pour les actionnaires tout en améliorant la situ-
ation des créanciers. En cas d'échec, on ne pourrait y voir un manquement a I'obligation fiduciaire prévue par la
loi. Il n'était pas nécessaire d'interpréter les intéréts des créanciers comme étant visés par I'obligation fiduciaire.
Les créanciers sont une partie intéressée et leurs intéréts sont protégés de plusieurs maniéres. Les parties
intéressées ont la possibilité d'exercer des recours efficaces, soit le recours en cas d'abus de droit prévu par I'art.
241 LCSA ainsi que I'action fondée sur 'obligation de diligence.

Puisque la LCSA ne prévoyait aucun recours exprés pour les créanciers, l'art. 1457 du Code civil du Québec
pouvait servir a titre supplétif afin d'intégrer les créanciers dans l'expression « toute personne » de l'art. 122(1)b)
LCSA. Par ailleurs, la norme de conduite a respecter était celle énoncée & I'art. 122(1)b). 1l s'agit d'une norme
objective, puisque ce sont les éléments factuels du contexte dans lequel agissent l'administrateur ou le dirigeant
qui sont importants plutdt que leurs motifs subjectifs. Les administrateurs et les dirigeants ne sont pas considérés
comme ayant manqué a leur obligation de diligence en vertu de I'art. 122(1)b) LCSA s'ils ont agi avec prudence
et en s'appuyant sur les renseignements dont ils disposaient. Les décisions d'affaires doivent étre raisonnables
compte tenu de ce que les administrateurs savaient ou auraient dii savoir. La perfection n'est pas exigée des ad-
ministrateurs. Les tribunaux ne doivent pas substituer leur opinion 2 celle des administrateurs qui ont utilisé leur
expertise commerciale pour évaluer des considérations qui entrent dans la prise de décisions des sociétés. Ils
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doivent déterminer, a partir des faits de chaque cas, si les administrateurs ont exercé le degré de prudence et de
diligence nécessaire pour en arriver a ce qu'on prétend étre une décision d'affaires raisonnable au moment ol
elle a été prise. Dans ce cas-ci, I'examen de I'ensemble de la preuve menait 4 la conclusion que l'instauration de
la nouvelle politique d'approvisionnement était une décision d'affaires raisonnable prise en vue de corriger un
probléme d'ordre commercial grave et urgent dans un cas ou il n'y avait peut-étre aucune solution. En concluant
que la nouvelle politique avait inexorablement entrainé le déclin et la faillite de P inc., le premier juge a mal
interprété les faits et a commis une erreur manifeste et dominante. Plusieurs autres facteurs avaient contribué de
facon plus directe a la faillite de P inc. Ainsi, en adoptant la politique d'approvisionnement, les fréres n'ont pas
manqué a leur obligation de diligence 4 I'égard des créanciers de P inc.

Par ailleurs, la Cour d'appel a conclu a tort que I'art. 44(2) LCSA servait a 1égitimer de fagon générale l'aide
financiére fournie par une filiale a part entiére & sa société mére. Méme si I'art. 44(2) autorisait certaines for-
mules d'aide financiére entre sociétés, il ne soustrayait cependant pas les administrateurs et les dirigeants a leur
responsabilité éventuelie en vertu de l'art. 122(1) pour toute aide financiére fournie par une filiale & sa société-
m¢ére. De plus, les fréres ne pouvaient se servir du moyen de défense prévu a l'art. 123(4)b). Ils ne pouvaient
faire valoir qu'ils s'étaient fiés au jugement d'un professionnel en retenant la solution proposée par le vice-
président aux finances, soit la politique d'approvisionnement. Ce vice-président était un employé de W inc. et
non un professionnel. Il n'était pas comptable, ses activités n'étaient pas réglementées par un ordre professionnel
et il n'avait pas souscrit 4 une assurance-responsabilité professionnelle.

En ce qui concerne I'art. 100(1) LFI, le critére applicable pour déterminer si la différence entre la contrepartie et
sa juste valeur marchande est « manifestement supérieure ou inférieure » est celui de savoir si la différence est
manifeste pour le tribunal eu égard a tous les facteurs pertinents, le pourcentage de différence en étant un. Dans
ce cas-ci, il fallait analyser les transactions effectuées au cours de toute la période d'application de la nouvelle
politique. Le premier juge a conclu que P inc. n'avait re¢u aucune contrepartie pour les transferts de stock
puisque les comptes recevables n'avaient pas été recouvrés et n'étaient pas recouvrables, mais il a ramené la
différence a environ 6 pour cent aprés avoir notamment tenu compte des transferts de W inc. 4 P inc. Ses conclu-
sions se contredisaient et la Cour d'appel a eu raison de conclure que le juge avait commis a cet égard une erreur
manifeste et dominante. Un écart d'un peu plus de 6 pour cent entre la juste valeur du marché et la contrepartie
regue ne constituait pas une différence « manifeste » au sens de l'art. 100(2) LFI. La réclamation du syndic a cet
égard devait échouer.

Le désaccord entre le premier juge et la Cour d'appel sur l'interprétation des mots « ayant intérét » a l'art. 100(3)
LFI justifiait de faire certaines observations. L'article 100 LFI vise principalement & annuler les effets d'une
transaction ayant diminué la valeur des actifs d'un failli. Les termes « ayant intérét » doivent recevoir un sens
large afin de s'appliquer aux personnes qui tirent un avantage direct ou indirect d'un transaction tout en sachant
que la contrepartie est inférieure a la juste valeur du marché, surtout lorsque les personnes touchant I'avantage
sont les instigatrices de la transaction. Par ailleurs, le fait de conclure qu'une personne a un « intérét » dans une
transaction révisable ne veut pas dire que le tribunal va nécessairement exercer son pouvoir discrétionnaire pour
rendre une ordonnance réparatrice contre cette personne, étant donné que certaines conditions doivent étre
respectées.

Cases considered by Major, Deschamps JJ.:

Automatic Self Cleansing Filter Syndicate Co. v. Cunninghame (1906), [1906] 2 Ch. 34 (Eng. Ch.) — re-
ferred to

Copr. (c) West 2008 No Claim to Orig. Govt. Works



Page 7
2004 CarswellQue 2862, 2004 SCC 68, 244 D.L.R. (4th) 564, 326 N.R. 267 (Eng.), 326 N.R. 267 (Fr.), 4 C.B.R.
(5th) 215, 49 B.L.R. (3d) 165, [2004] 3 S.C.R. 461, REJB 2004-72160, J.E. 2004-2016

B. (K.L.) v. British Columbia (2003), 18 B.C.L.R. (4th) 1, 19 C.C.L.T. (3d) 66, 230 D.L.R. (4th) 513, [2003]
11 W.W.R. 203, 309 N.R. 306, [2003] 2 S.C.R. 403, [2003] R.R.A. 1065, 44 R.F.L. (5th) 245, 187 B.C.A.C.
42, 307 W.A.C. 42, 38 C.P.C. (5th) 199, 2003 SCC 51, 2003 CarswellBC 2405, 2003 CarswellBC 2406,
2004 C.L.L.C. 210-014 (S.C.C.) — considered

Brasserie Labatt ltée c. Lanoue (1999), 1999 CarswellQue 1121 (Que. C.A.) — referred to
Brazilian Rubber Plantation & Estates Ltd., Re (1911),[1911] 1 Ch. 425 (Eng. Ch. Div.) — referred to

Canadian Aero Service Ltd. v. O'Malley (1973), [1974] S.C.R. 592, 40 D.L.R. (3d) 371, 11 C.P.R. (2d) 206,
1973 CarswellOnt 236, 1973 CarswellOnt 236F (S.C.C.) — considered

City Equitable Fire Insurance Co., Re (1924), 40 T.L.R. 664, [1925] 1 Ch. 407 (Eng. C.A.) — referred to
Dovey v. Cory (1901), [1901] A.C. 477 (Eng. H.L.) — referred to

Hépital Notre-Dame de I'Espérance c. Laurent (1977), (sub nom. Laurent v. Theoret) [1978] 1 S.C.R. 605,
17N.R. 593,3 C.C.L.T. 109, 1977 CarswellQue 35, 1977 CarswellQue 33 (S.C.C.) — referred to

Lister v. McAnulty (1944), [1944] S.C.R. 317, [1944] R.L. 425, [1944] 3 D.L.R. 673, 1944 CarswellQue 30
(S5.C.C.) — referred to

Olympia & York Enterprises Ltd. v. Hiram Walker Resources Ltd. (1986), 59 O.R. (2d) 254, 37 D.L.R. (4th)
193, 1986 CarswellOnt 1050 (Ont. Div. Ct.) — followed

Pente Investment Management Ltd. v. Schneider Corp. (1998), 1998 CarswellOnt 4035, 113 O.A.C. 253, (
sub nom. Maple Leaf Foods Inc. v. Schneider Corp.) 42 O.R. (3d) 177, 44 B.L.R. (2d) 115 (Ont. CA)) —
considered

Regent Taxi & Transport Co. v. Congrégation des petits freres de Marie (1929), [1929] S.C.R. 650, [1930]
2 D.L.R. 353, 1929 CarswellQue 42 (S.C.C.) — considered

Regent Taxi & Transport Co. v. Congrégation des petits freres de Marie (1932), [1932] A.C. 295, 38
R.L.N.S. 261, [1932] 2 D.L.R. 70, 53 Que. K.B. 157 (Que. K.B.) — referred to

Skalbania (Trustee of) v. Wedgewood Village Estates Ltd. (1989), 37 B.C.L.R. (2d) 88, 74 C.B.R. (N.S.) 97,
[1989] 5 W.W.R. 254, 60 D.L.R. (4th) 43, 44 C.R.R. 341, 1989 CarsweliBC 344 (B.C. C.A.) — followed

Soper v. R. (1997), [1997] 3 C.T.C. 242, 1997 CarswellNat 853, (sub nom. Soper v. Canada) 149 D.L.R.
(4th) 297, 97 D.T.C. 5407, (sub nom. Soper v. Minister of National Revenue) 215 N.R. 372, (sub nom. Sop-
er v. Canada) [1998] 1 F.C. 124, 1997 CarswellNat 2675 (Fed. C.A.) — considered

Standard Trustco Ltd. (Trustee of) v. Standard Trust Co. (1995), 36 C.B.R. (3d) 1, 129 D.L.R. (4th) 18, 26
O.R. (3d) 1, (sub nom. Standard Trustco Ltd. (Bankrupt) v. Standard Trust Co.) 86 O.A.C. 1, 1995 Carswel-
1Ont 932 (Ont. C.A.) — followed

Teck Corp. v. Millar (1972), [1973] 2 W.W.R. 385, 33 D.L.R. (3d) 288, 1972 CarswellBC 284 (B.C. 5.C.)
— considered
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373409 Alberta Ltd. (Receiver of) v. Bank of Montreal (2002), [2002] 4 S.C.R. 312, 2002 SCC 81, 2002
CarswellAlta 1573, 2002 CarswellAlta 1574, [2003] 2 W.W.R. 1, 29 B.L.R. (3d) 1, (sub nom. Bank of
Montreal v. Ernst & Young Inc.) 220 D.L.R. (4th) 193, (sub nom. 373409 Alberta Ltd. v. Bank of Montreal)
296 N.R. 244, 8 Alta. L.R. (4th) 199, 317 A.R. 349, 284 W.A.C. 349, [2003] R.R.A. 1 (S.C.C.) — distin-

guished

820099 Ontario Inc. v. Harold E. Ballard Ltd. (1991), 3 B.L.R. (2d) 123, 1991 CarswellOnt 142 (Ont. Gen.

Div.) — considered

820099 Ontario Inc. v. Harold E. Ballard Ltd. (1991), 3 B.L.R. (2d) 113, 1991 CarswellOnt 141 (Ont. Div.

Ct.) — referred to

Statutes considered:

Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3

Generally — referred to
s. 100 — considered
s. 100(1) — considered

s. 100(2) — referred to

Canada Business Corporations Act, R.S.C. 1985, c. C-44

Generally — referred to
s. 44 — referred to

s. 44(1) — considered

s. 44(2) — considered

s. 44(2)(c) — considered
s. 102 — considered

s. 102(1) — considered

s. 121 — considered

s. 122(1) — considered

s. 122(1)(a) — considered
s. 122(1)(b) — considered

s. 123(4) — considered
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s. 123(4)(b) — referred to
s. 185 — referred to
s. 238 "complainant” — considered
s. 238 "complainant” (a) — considered
s. 238 "complainant” (d) — considered
s. 241 — referred to
s. 241(2)(c) — considered
Code civil du Québec, L..Q. 1991, c. 64
en général — referred to
art. 300 — referred to
art. 311 — referred to
art. 1457 — considered
art. 2501 — referred to
Income Tax Act, R.S.C. 1985, c. 1 (5th Supp.)
Generally — referred to
Interpretation Act, R.S.C. 1985, c. I-21
s. 8.1 [en. 2001, c. 4, s. 8] — referred to
Words and phrases considered
best interests of the corporationvicinity of insolvency

From an economic perspective, the "best interests of the corporation” [in s. 122(1)(a) of the Canada Business
Corporations Act, R.S.C. 1985, c. C-44] means the maximization of the value of the corporation: see E.M. Iac-
obucci, "Directors' Duties in Insolvency: Clarifying What Is at Stake" (2003), 39(3) Can. Bus. L.J. 398, at pp.
400-1.That phrase has not been defined; moreover, it is incapable of definition and has no legal meaning. What
it is obviously intended to convey is a deterioration in the corporation's financial stability.

Termes et locutions cités
au mieux des intéréts de la sociétéau bord de l'insolvabilité

D'un point de vue économique, 'expression « au mieux des intéréts de la société » [dans l'art. 122(1)a) de la Loi
canadienne sur les sociétés par actions, L.R.C. 1985, c. C-44] s'entend de la maximisation de la valeur de
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I'entreprise : voir E.M. lacobucci, « Directors' Duties in Insolvency: Clarifying What Is at Stake » (2003), 39(3)
Rev. can. D. comm. 398, p. 400-401Cette expression n'a pas été définie; elle ne peut étre définie et n'a aucune
signification en droit. Elle vise manifestement & illustrer une détérioration de la stabilité financiére de la société.

APPEAL by bankruptcy trustee from judgment reported at People's Department Stores Ltd. (1992) Inc., Re
(2003), 2003 CarswellQue 145, (sub nom. Peoples Department Stores Inc. (Trustees of) v. Wise) 224 D.L.R.
(4th) 509, [2003] R.J.Q. 796, 41 C.B.R. (4th) 225 (Que. C.A.), allowing appeal by directors of bankrupt corpora-
tion from judgment allowing trustee’s motion to recover funds of corporation and finding directors personally li-
able.

POURVOI du syndic de faillite & I'encontre de 'arrét publié¢ & People's Department Stores Ltd. (1992) Inc., Re
(2003), 2003 CarswellQue 145, (sub nom. Peoples Department Stores Inc. (Trustees of) v. Wise) 224 D.L.R.
(4th) 509, [2003] R.J.Q. 796, 41 C.B.R. (4th) 225 (C.A. Qué), qui a accueilli le pourvoi des administrateurs
d'une société en faillite 4 I'encontre du jugement qui avait accueilli la requéte en recouvrement des fonds de la
société présentée par le syndic et condamné personnellement les administrateurs.

Major, Deschamps JJ.:
I. Introduction

1 The principal question raised by this appeal is whether directors of a corporation owe a fiduciary duty to
the corporation’s creditors comparable to the statutory duty owed to the corporation. For the reasons that follow,
we conclude that directors owe a duty of care to creditors, but that duty does not rise to a fiduciary duty. We
agree with the disposition of the Quebec Court of Appeal. The appeal is therefore dismissed.

2 As a result of the demise in the mid-1990s of two major retail chains in eastern Canada, Wise Stores Inc.
("Wise") and its wholly-owned subsidiary, Peoples Department Stores Inc. ("Peoples"), the indebtedness of a
number of Peoples' creditors went unsatisfied. In the wake of the failure of the two chains, Caron Bélanger Ernst
& Young Inc., Peoples’ trustee in bankruptcy (the "trustee"), brought an action against the directors of Peoples.
To address the trustee's claims, the extent of the duties imposed by s. 122(1) of the Canada Business Corpora-
tions Act, R.S.C. 1985, c. C-44 ("CBCA"), upon directors with respect to creditors must be determined; we must
also identify the purpose and reach of s. 100 of the Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3 ("BIA").

3 In our view, it has not been established that the directors of Peoples violated either the fiduciary duty or
the duty of care imposed by s. 122(1) of the CBCA. As for the trustee's submission regarding s. 100 of the BIA,
we agree with the Court of Appeal that the consideration received in the impugned transactions was not "con-
spicuously” less than fair market value. The BIA claim fails on that basis.

I1. Background

4 Wise was founded by Alex Wise in 1930 as a small clothing store on St-Hubert Street in Montreal. By
1992, through expansion effected by a mix of internal growth and acquisitions, it had become an enterprise oper-
ating at 50 locations with annual sales of approximately $100 million, and it had been listed on the Montreal
Stock Exchange in 1986. The stores were, for the most part, located in urban areas in Quebec. The founder's
three sons, Lionel, Ralph and Harold Wise (the "Wise brothers"), were majority shareholders, officers, and dir-
ectors of Wise. Together, they controlled 75 percent of the firm's equity.
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5 In 1992, Peoples had been in business continuously in one form or another for 78 years. It had operated as
an unincorporated division of Marks & Spencer Canada Inc. ("M & S") until 1991, when it was incorporated as
a separate company. M & S itself was wholly owned by the large British firm, Marks & Spencer plc. ("M & S
plc."). Peoples' 81 stores were generally located in rural areas, from Ontario to Newfoundland. Peoples had an-
nual sales of about $160 million, but was struggling financially. Its annual losses were in the neighbourhood of
$10 million.

6 Wise and Peoples competed with other chains such as Canadian Tire, Greenberg, Hart, K-Mart, M-Stores,
Metropolitan Stores, Rossy, Woolco and Zellers. Retail competition in eastern Canada was intense in the early
1990s. In 1992, M-Stores went bankrupt. In 1994, Greenberg and Metropolitan Stores followed M-Stores into
bankruptcy. The 1994 entry of Wal-Mart into the Canadian market, with its acquisition of over 100 Woolco
stores from Woolworth Canada Inc., exerted significant additional competitive pressure on retail stores.

7 Lionel Wise, the eldest of the three brothers and Wise's executive vice-president, had expressed an interest
in acquiring the ailing Peoples chain from M & S as early as 1988. Initially, M & S did not share Wise's interest
for the sale, but by late 1991, M & S plc., the British parent company of M & S, had decided to divest itself of
all its Canadian operations. At this point, M & S incorporated each of its three Canadian divisions to facilitate
the anticipated divestiture thereof. ‘

8 The new-found desire to sell coincided with Wise's previously expressed interest in acquiring its larger
rival. Although M & S had initially hoped to sell Peoples for cash to a large firm in a solid financial condition, it
was unable to do so. Consequently, negotiations got underway with representatives of Wise. A formal share pur-
chase agreement was drawn up in early 1992 and executed in June 1992, with July 16, 1992 as its closing date.

9 Wise incorporated a company, 2798832 Canada Inc., for the purpose of acquiring all of the issued and
outstanding shares of Peoples from M & S. The $27- million share acquisition proceeded as a fully leveraged
buyout. The portion of the purchase price attributable to inventory was discounted by 30 percent. The discount
was designed to inject equity into Peoples in the fiscal year following the sale and to make use of some of the
tax losses that had accumulated in prior years.

10 The amount of the down payment due to M & S at closing, $5 million, was borrowed from the Toronto
Dominion Bank (the "TD Bank"). According to the terms of the share purchase agreement, the $22-million bal-
ance of the purchase price would be carried by M & S and would be repaid over a period of eight years. Wise
guaranteed all of 2798832 Canada Inc.'s obligations pursuant to the terms of the share purchase agreement.

11 To protect its interests, M & S took the assets of Peoples as security (subject to a priority in favour of the
TD Bank) and negotiated strict covenants concerning the financial management and operation of the company.
Among other requirements, 2798832 Canada Inc. and Wise were obligated to maintain specific financial ratios,
and Peoples was not permitted to provide financial assistance to Wise. In addition, the agreement provided that
Peoples could not be amalgamated with Wise until the purchase price had been paid. This prohibition was pre-
sumably intended to induce Wise to refinance and pay the remainder of the purchase price as early as possible in
order to overcome the strict conditions imposed upon it under the share purchase agreement.

12 On January 31, 1993, 2798832 Canada Inc. was amalgamated with Peoples. The new entity retained
Peoples' corporate name. Since 2798832 Canada Inc. had been a wholly-owned subsidiary of Wise, upon amal-
gamation the new Peoples became a subsidiary directly owned and controlled by Wise. The three Wise brothers
were Peoples' only directors.
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13 Following the acquisition, Wise had attempted to rationalize its operations by consolidating the overlap-
ping corporate functions of Wise and Peoples, and operating as a group. The consolidation of the administration,
accounting, advertising and purchasing departments of the two corporations was completed by the fall of 1993.
As a consequence of the changes, many of Wise's employees worked for both firms but were paid solely by
- Wise. The evidence at trial was that because of the tax losses carried-forward by Peoples, it was advantageous
for the group to have more expenses incurred by Wise, which, if the group was profitable as a whole, would in-
crease its after-tax profits. Almost from the outset, the joint operation of Wise and Peoples did not function
smoothly. Instead of the expected synergies, the consolidation resulted in dissonance.

14 After the acquisition, the total number of buyers for the two companies was nearly halved. The procure-
ment policy at that point required buyers to deal simultaneously with suppliers on behalf of both Peoples and
Wise. For the buyers, this nearly doubled their administrative work. Separate invoices were required for pur-
chases made on behalf of Wise and Peoples. These invoices had to be separately entered into the system, tracked
and paid.

15 Inventory, too, was separately recorded and tracked in the system. However, the inventory of each com-
pany was handled and stored, often unsegregated, in shared warehouse facilities. The main warehouse for
Peoples, on Cousens Street in Ville St-Laurent, was maintained for and used by both firms. The Cousens ware-
house saw considerable activity, as it was the central distribution hub for both chains. The facility was open 18
hours a day and employed 150 people on two shifts who handled a total of approximately 30,000 cartons daily
through 20 loading docks. It was abuzz with activity.

16 Before long, the parallel bookkeeping combined with the shared warehousing arrangements caused seri-
ous problems for both Wise and Peoples. The actual situation in the warehouse often did not mirror the reported
state of the inventory in the system. The goods of one company were often inextricably commingled and con-
fused with the goods of the other. As a result, the inventory records of both companies were increasingly incor-
rect. A physical inventory count was conducted to try to rectify the situation, to little avail. Both Wise and
Peoples stores experienced numerous shipping disruptions and delays. The situation, already unsustainable, was
worsening.

17 In October 1993, Lionel Wise consulted David Clément, Wise's (and, after the acquisition, Peoples')
vice-president of administration and finance, in an attempt to find a solution. In January 1994, Clément recom-
mended and the three Wise brothers agreed that they would implement a joint inventory procurement policy (the
"new policy") whereby the two firms would divide responsibility for purchasing. Peoples would make all pur-
chases from North American suppliers and Wise would, in turn, make all purchases from overseas suppliers.
Peoples would then transfer to Wise what it had purchased for Wise, charging Wise accordingly, and vice versa.
The new policy was implemented on February 1, 1994. It was this arrangement that was later criticized by cer-
tain creditors and by the trial judge.

18 Approximately 82 percent of the total inventory of Wise and Peoples was purchased from North Americ-
an suppliers, which inevitably meant that Peoples would be extending a significant trade credit to Wise. The new
policy was known to the directors, but was neither formally implemented in writing nor approved by a board
meeting or resolution.

19 On April 27, 1994, Lionel Wise outlined the details of the new policy at a meeting of Wise's audit com-
mittee. A partner of Coopers & Lybrand was M & S's representative on Wise's board of directors and a member
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of the audit committee. He attended the April 27th meeting and raised no objection to the new policy when it
was introduced.

20 By June 1994, financial statements prepared to reflect the financial position of Peoples as of April 30,
1994 revealed that Wise owed more than $18 million to Peoples. Approximately $14 million of this amount res-
ulted from a notional transfer of inventory that was cancelled following the period's end. M & S was concerned
about the situation and started an investigation, as a result of which M & S insisted that the new procurement
policy be rescinded. Wise agreed to M & S's demand but took the position that the former procurement policy
could not be reinstated immediately. An agreement was executed on September 27, 1994, effective July 21,
1994, and it provided that the new policy would be abandoned as of January 31, 1995. The agreement also spe-
cified that the inventory and records of the two companies would be kept separate, and that the amount owed to
Peoples by Wise would not exceed $3 million.

21 Another result of the negotiations was that M & S accepted an increase in the amount of the TD Bank's
priority to $15 million and a new repayment schedule for the balance of the purchase price owed to M & S. The
parties agreed to revise the schedule to provide for 37 monthly payments beginning in July 1995. Each of the
Wise brothers also provided a personal guarantee of $500,000 in favour of M & S.

22 In September 1994, in light of the fragile financial condition of the companies and the competitiveness
of the retail market, the TD Bank announced its intention to cease doing business with Wise and Peoples as of
the end of December 1994. Following negotiations, however, the bank extended its financial support until the
end of July 1995. The Wise brothers promised to extend personal guarantees in favour of the TD Bank, but this
did not occur.

23 In December 1994, three days after the Wise brothers presented financial statements showing disappoint-
ing resuits for Peoples in its third fiscal quarter, M & S initiated bankruptcy proceedings against both Wise and
Peoples. A notice of intention to make a proposal was filed on behalf of Peoples the same day. Nonetheless,
Peoples later consented to the petition by M & S, and both Wise and Peoples were declared bankrupt on January
13, 1995, effective December 9, 1994. The same day, M & S released each of the Wise brothers from their per-
sonal guarantees. M & S apparently preferred to proceed with an uncontested petition in bankruptcy rather than
attempting to collect on the personal guarantees.

24 The assets of Wise and Peoples were sufficient to cover in full the outstanding debt owed to the TD
Bank, satisfy the entire balance of the purchase price owed to M & S, and discharge almost all the landlords'
lease claims. The bulk of the unsatisfied claims were those of trade creditors.

25 Following the bankruptcy, Peoples' trustee filed a petition against the Wise brothers. In the petition, the
trustee claimed that they had favoured the interests of Wise over Peoples to the detriment of Peoples' creditors,
in breach of their duties as directors under s. 122(1) of the CBCA. The trustee also claimed that the Wise broth-
ers had, in the year preceding the bankruptcy, been privy to transactions in which property had been transferred
for conspicuously less than fair market value within the meaning of s. 100 of the BIA.

26 Pursuant to art. 2501 of the Civil Code of Québec, S.Q. 1991, c. 64 ("C.C.Q."), the trustee named Chubb
Insurance Company of Canada ("Chubb"), which had provided directors' insurance to Wise and its subsidiaries,
as a defendant in addition to the Wise brothers.

27 The trial judge, Greenberg J., relying on decisions from the United Kingdom, Australia and New Zeal-
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and, held that the fiduciary duty and the duty of care under s. 122 (1) of the CBCA extend to a company's credit-
ors when a company is insolvent or in the vicinity of insoivency. Greenberg J. found that the implementation, by
the Wise brothers qua directors of Peoples, of a corporate policy that affected both companies, had occurred
while the corporation was in the vicinity of insolvency and was detrimental to the interests of the creditors of
Peoples. The Wise brothers were therefore found liable and the trustee was awarded $4.44 million in damages.
As Chubb had provided insurance coverage for directors, it was also held liable. Greenberg J. also considered
the alternative grounds under the BIA advanced by the trustee and found the Wise brothers liable for the same
$4.44 million amount on that ground as well. All the parties appealed.

28 The Quebec Court of Appeal, per Pelletier J.A., with Robert C.J.Q. and Nuss J.A. concurring, allowed
the appeals by Chubb and the Wise brothers. The Court of Appeal expressed reluctance to follow Greenberg J.
in equating the interests of creditors with the best interests of the corporation when the corporation was insolv-
ent or in the vicinity of insolvency, stating that an innovation in the law such as this is a policy matter more ap-
propriately dealt with by Parliament than the courts. In considering the trustee's claim under s. 100 of the BIA,
Pelletier J.A. held that the trial judge had committed a palpable and overriding error in concluding that the
amounts owed by Wise to Peoples in respect of inventory "were neither collected nor collectible”. He found that
the consideration received for the transactions had been approximately 94 percent of fair market value, and he
was not convinced that this disparity could be characterized as being "conspicuously” less than fair market
value. Moreover, he did not accept the broad meaning the trial judge gave to the word "privy". Pelletier J.A. de-
clined to exercise his discretion under s. 100(2) of the BIA to make an order in favour of the trustee. In view of
his conclusion that the Wise brothers were not liable, Pelletier J.A. allowed the appeal with respect to Chubb.

I11. Analysis

29 At the outset, it should be acknowledged that according to art. 300 of the C.C.Q. and s. 8.1 of the Inter-
pretation Act, R.S.C. 1985, c. I-21, the civil law serves as a supplementary source of law to federal legislation
such as the CBCA. Since the CBCA does not entitle creditors to sue directors directly for breach of their duties,
it is appropriate to have recourse to the Civil Code of Québec to determine how rights grounded in a federal stat-
ute should be addressed in Quebec, and more specifically how s. 122(1) of the CBCA can be harmonized with
the principles of civil liability: see R. Créte and S. Rousseau, Droit des sociétés par actions: principes fonda-
mentaux (2002), at p. 58.

30 This case came before our Court on the issue of whether directors owe a duty to creditors. The creditors
did not bring a derivative action or an oppression remedy application under the CBCA. Instead, the trustee, rep-
resenting the interests of the creditors, sued the directors for an alleged breach of the duties imposed by s. 122(1)
of the CBCA. The standing of the trustee to sue was not questioned.

31 The primary role of directors is described in s. 102(1) of the CBCA:

102. (1) Subject to any unanimous shareholder agreement, the directors shall manage, or supervise the man-
agement of, the business and affairs of a corporation.

As for officers, s. 121 of the CBCA provides that their powers are delegated to them by the directors:
121. Subject to the articles, the by-laws or any unanimous shareholder agreement,

(a) the directors may designate the offices of the corporation, appoint as officers persons of full capacity,
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specify their duties and delegate to them powers to manage the business and affairs of the corporation, ex-
cept powers to do anything referred to in subsection 115(3);

(b) a director may be appointed to any office of the corporation; and
(c) two or more offices of the corporation may be held by the same person.

Although the shareholders are commonly said to own the corporation, in the absence of a unanimous shareholder
agreement to the contrary, s. 102 of the CBCA provides that it is not the shareholders, but the directors elected
by the shareholders, who are responsible for managing it. This clear demarcation between the respective roles of
shareholders and directors long predates the 1975 enactment of the CBCA: see Automatic Self Cleansing Filter
Syndicate Co. v. Cunninghame, [1906] 2 Ch. 34 (Eng. Ch.); see also art. 311, C.C.Q.

32 Subsection 122(1) of the CBCA establishes two distinct duties to be discharged by directors and officers
in managing, or supervising the management of, the corporation:

122. (1) Every director and officer of a corporation in exercising their powers and discharging their duties shall
(a) act honestly and in good faith with a view to the best interests of the corporation; and

(b) exercise the care, diligence and skill that a reasonably prudent person would exercise in comparable cir-
cumstances.

The first duty has been referred to in this case as the "fiduciary duty". It is better described as the "duty of loy-
alty". We will use the expression "statutory fiduciary duty" for purposes of clarity when referring to the duty un-
der the CBCA. This duty requires directors and officers to act honestly and in good faith with a view to the best
interests of the corporation. The second duty is commonly referred to as the "duty of care". Generally speaking,
it imposes a legal obligation upon directors and officers to be diligent in supervising and managing the corpora-
tion's affairs.

33 The trial judge did not apply or consider separately the two duties imposed on directors by s. 122(1). As
the Court of Appeal observed, the trial judge appears to have confused the two duties. They are, in fact, distinct
and are designed to secure different ends. For that reason, they will be addressed separately in these reasons.

A. The Statutory Fiduciary Duty: Section 122(1)(a) of the CBCA

34 Considerable power over the deployment and management of financial, human, and material resources is
vested in the directors and officers of corporations. For the directors of CBCA corporations, this power origin-
ates in s. 102 of the Act. For officers, this power comes from the powers delegated to them by the directors. In
deciding to invest in, lend to or otherwise deal with a corporation, shareholders and creditors transfer control
over their assets to the corporation, and hence to the directors and officers, in the expectation that the directors
and officers will use the corporation's resources to make reasonable business decisions that are to the corpora-
tion's advantage.

35 The statutory fiduciary duty requires directors and officers to act honestly and in good faith vis-d-vis the
corporation. They must respect the trust and confidence that have been reposed in them to manage the assets of
the corporation in pursuit of the realization of the objects of the corporation. They must avoid conflicts of in-
terest with the corporation. They must avoid abusing their position to gain personal benefit. They must maintain
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the confidentiality of information they acquire by virtue of their position. Directors and officers must serve the
corporation selflessly, honestly and loyally: see K.P. McGuinness, The Law and Practice of Canadian Business
Corporations (1999), at p. 715.

36 The common law concept of fiduciary duty was considered in B. (K.L.) v. British Columbia, [2003] 2
S.C.R. 403, 2003 SCC 51 (S.C.C.). In that case, which involved the relationship between the government and
foster children, a majority of this Court agreed with McLachlin C.J. who stated, at paras. 40-41 and 49:

...Fiduciary duties arise in a number of different contexts, including express trusts, relationships marked by
discretionary power and trust, and the special responsibilities of the Crown in dealing with aboriginal in-
terests....

What ... might the content of the fiduciary duty be if it is understood ... as a private law duty arising simply
from the relationship of discretionary power and trust between the Superintendent and the foster children?
In Lac Minerals Ltd. v. International Corona Resources Ltd., [1989] 2 S.C.R. 574, at pp. 646-47, La Forest
J. noted that there are certain common threads running through fiduciary duties that arise from relationships
marked by discretionary power and trust, such as loyalty and "the avoidance of a conflict of duty and in-

terest and a duty not to profit at the expense of the beneficiary”. However, he also noted that "[t]he obliga-
tion imposed may vary in its specific substance depending on the relationship” (p. 646)....

...concern for the best interests of the child informs the parental fiduciary relationship, as La Forest J. noted
in M. (K.) v. M. (H), supra, at p. 65. But the duty imposed is to act loyally, and not to put one's own or oth-
ers' interests ahead of the child's in a manner that abuses the child's trust.... The parent who exercises undue
influence over the child in economic matters for his own gain has put his own interests ahead of the child's,
in a manner that abuses the child's trust in him. The same may be said of the parent who uses a child for his
sexual gratification or a parent who, wanting to avoid trouble for herself and her household, turns a blind
eye to the abuse of a child by her spouse. The parent need not, as the Court of Appeal suggested in the case
at bar, be consciously motivated by a desire for profit or personal advantage; nor does it have to be her own
interests, rather than those of a third party, that she puts ahead of the child's. It is rather a question of disloy-
alty -- of putting someone's interests ahead of the child's in a manner that abuses the child's trust. Negli-
gence, even aggravated negligence. will not ground parental fiduciary liability unless it is associated with
breach of trust in this sense. [Emphasis added.]

37 The issue to be considered here is the "specific substance" of the fiduciary duty based on the relationship
of directors to corporations under the CBCA.
AN

38 It is settled law that the fiduciary duty owed by directors and officers imposes strict obligations: see Ca-
nadian Aero Service Ltd. v. O'Malley (1973), [1974] S.C.R. 592 (S.C.C.), at pp. 609-10, per Laskin J. (as he
then was), where it was decided that directors and officers may even have to account to the corporation for
profits they make that do not come at the corporation's expense:

The reaping of a profit by a person at a company's expense while a director thereof is, of course, an ad-
equate ground upon which to hold the director accountable. Yet there may be situations where a profit must
be disgorged, although not gained at the expense of the company, on the ground that a director must not be
allowed to use his position as such to make a profit even if it was not open to the company, as for example

by reason of legal disability, to participate in the transaction. An analogous situation, albeit not involving a
director, existed for all practical purposes in the case of Phipps v. Boardman [[1967] 2 A.C. 46], which also
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supports the view that liability to account does not depend on proof of an actual conflict of duty and self-
interest. Another, quite recent, illustration of a liability to account where the company itself had failed to
obtain a business contract and hence could not be regarded as having been deprived of a business opportun-
ity is Industrial Development Consultants Ltd. v. Cooley [[1972] 2 All E.R. 162], a judgment of a Court of
first instance. There, the managing director, who was allowed to resign his position on a false assertion of iil
health, subsequently got the contract for himself. That case is thus also illustrative of the situation where a
director's resignation is prompted by a decision to obtain for himself the business contract denied to his
company and where he does obtain it without disclosing his intention. [Emphasis added.]

A compelling argument for making directors accountable for profits made as a result of their position, though
not at the corporation's expense, is presented by I. Brock, "The Propriety of Profitmaking: Fiduciary Duty and
Unjust Enrichment" (2000), 58 U.T. Fac. L. Rev. 185, at pp. 204-5.

39 However, it is not required that directors and officers in all cases avoid personal gain as a direct or indir-
ect result of their honest and good faith supervision or management of the corporation. In many cases the in-
terests of directors and officers will innocently and genuinely coincide with those of the corporation. If directors
and officers are also shareholders, as is often the case, their lot will automatically improve as the corporation's
financial condition improves. Another example is the compensation that directors and officers usually draw from
the corporations they serve. This benefit, though paid by the corporation, does not, if reasonable, ordinarily
place them in breach of their fiduciary duty. Therefore, all the circumstances may be scrutinized to determine
whether the directors and officers have acted honestly and in good faith with a view to the best interests of the
corporation.

40 In our opinion, the trial judge's determination that there was no fraud or dishonesty in the Wise brothers'
attempts to solve the mounting inventory problems of Peoples and Wise stands in the way of a finding that they
breached their fiduciary duty. Greenberg J. stated, at para. 180:

We hasten to add that in the present case, the Wise Brothers derived no direct personal benefit from the new
domestic inventory procurement policy, albeit that, as the controlling shareholders of Wise Stores, there was
an indirect benefit to them. Moreover, as was conceded by the other parties herein, in deciding to implement
the new domestic inventory procurement policy, there was no dishonesty or fraud on their part.

The Court of Appeal relied heavily on this finding by the trial judge, as do we. At para. 84, Pelletier J.A. stated
that:

[TRANSLATION] In regard to fiduciary duty, I would like to point out that the brothers were driven solely
by the wish to resolve the problem of inventory procurement affecting both the operations of Peoples Inc.
and those of Wise. [This is a] motivation that is in line with the pursuit of the interests of the corporation
within the meaning of paragraph 122(1)(¢) C.B.C.A. and that does not expose them to any justified criti-
cism.

41 As explained above, there is no doubt that both Peoples and Wise were struggling with a serious invent-
ory management problem. The Wise brothers considered the problem and implemented a policy they hoped
would solve it. In the absence of evidence of a personal interest or improper purpose in the new policy, and in
light of the evidence of a desire to make both Wise and Peoples "better” corporations, we find that the directors
did not breach their fiduciary duty under s. 122(1)(a) of the CBCA. See 820099 Ontario Inc. v. Harold E. Bal-
lard Ltd. (1991), 3 B.L.R. (2d) 123 (Ont. Gen. Div.) (aff'd (1991), 3 B.L.R. (2d) 113 (Ont. Div. Ct.)), in which
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Farley J., at p. 171, correctly observes that in resolving a conflict between majority and minority shareholders, it
is safe for directors and officers to act to make the corporation a "better corporation”.

42 This appeal does not relate to the non-statutory duty directors owe to shareholders. It is concerned only
with the statutory duties owed under the CBCA. Insofar as the statutory fiduciary duty is concerned, it is clear
that the phrase the "best interests of the corporation” should be read not simply as the "best interests of the
shareholders". From an economic perspective, the "best interests of the corporation” means the maximization of
the value of the corporation: see E.M. lacobucci, "Directors' Duties in Insolvency: Clarifying What Is at Stake"
(2003), 39(3) Can. Bus. L.J. 398, at pp. 400-1. However, the courts have long recognized that various other
factors may be relevant in determining what directors should consider in soundly managing with a view to the
best interests of the corporation. For example, in Teck Corp. v. Millar (1972), 33 D.L.R. (3d) 288 (B.C. S.C.),
Berger J. stated, at p. 314:

A classical theory that once was unchallengeable must yield to the facts of modern life. In fact, of course, it
has. If today the directors of a company were to consider the interests of its employees no one would argue
that in doing so they were not acting bona fide in the interests of the company itself. Similarly, if the direct-
ors were to consider the consequences to the community of any policy that the company intended to pursue,
-and were deflected in their commitment to that policy as a result, it could not be said that they had not con-
sidered bona fide the interests of the shareholders.

I appreciate that it would be a breach of their duty for directors to disregard entirely the interests of a com-
pany's shareholders in order to confer a benefit on its employees: Parke v. Daily News Ltd., [1962] Ch. 927.
But if they observe a decent respect for other interests lying beyond those of the company's shareholders in
the strict sense, that will not, in my view, leave directors open to the charge that they have failed in their fi-
duciary duty to the company.

The case of Olympia & York Enterprises Ltd. v. Hiram Walker Resources Ltd. (1986), 59 O.R. (2d) 254 (Ont.
Div. Ct.), approved, at p. 271, the decision in Teck, supra. We accept as an accurate statement of law that in de-
termining whether they are acting with a view to the best interests of the corporation it may be legitimate, given
all the circumstances of a given case, for the board of directors to consider, inter alia, the interests of sharehold-
ers, employees, suppliers, creditors, consumers, governments and the environment.

43 The various shifts in interests that naturally occur as a corporation's fortunes rise and fall do not,
however, affect the content of the fiduciary duty under s. 122(1)(a) of the CBCA. At all times, directors and of-
ficers owe their fiduciary obligation to the corporation. The interests of the corporation are not to be confused
with the interests of the creditors or those of any other stakeholders.

44 The interests of shareholders, those of the creditors and those of the corporation may and will be consist-
ent with each other if the corporation is profitable and well capitalized and has strong prospects. However, this
can change if the corporation starts to struggle financially. The residual rights of the shareholders will generally
become worthless if a corporation is declared bankrupt. Upon bankruptcy, the directors of the corporation trans-
fer control to a trustee, who administers the corporation's assets for the benefit of creditors.

45 Short of bankruptcy, as the corporation approaches what has been described as the "vicinity of insolv-
ency", the residual claims of shareholders will be nearly exhausted. While shareholders might well prefer that
the directors pursue high-risk alternatives with a high potential payoff to maximize the shareholders' expected
residual claim, creditors in the same circumstances might prefer that the directors steer a safer course so as to
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maximize the value of their claims against the assets of the corporation.

46 The directors’ fiduciary duty does not change when a corporation is in the nebulous "vicinity of insolv-
ency". That phrase has not been defined; moreover, it is incapable of definition and has no legal meaning. What
it is obviously intended to convey is a deterioration in the corporation's financial stability. In assessing the ac-
tions of directors it is evident that any honest and good faith attempt to redress the corporation's financial prob-
lems will, if successful, both retain value for shareholders and improve the position of creditors. If unsuccessful, -
it will not qualify as a breach of the statutory fiduciary duty.

47 For a discussion of the shifting interests and incentives of shareholders and creditors, see W.D. Gray, "
Peoples v. Wise and Dylex: Identifying Stakeholder Interests upon or near Corporate Insolvency — Stasis or
Pragmatism?" (2003), 39 Can. Bus. L.J. 242, at p. 257; E. M. Iacobucci & K.E. Davis, "Reconciling Derivative
Claims and the Oppression Remedy" (2000), 12 S.C.L.R. (2d) 87, at p. 114. In resolving these competing in-
terests, it is incumbent upon the directors to act honestly and in good faith with a view to the best interests of the
corporation. In using their skills for the benefit of the corporation when it is in troubled waters financially, the
directors must be careful to attempt to act in its best interests by creating a "better” corporation, and not to fa-
vour the interests of any one group of stakeholders. If the stakeholders cannot avail themselves of the statutory
fiduciary duty (the duty of loyalty, supra) to sue the directors for failing to take care of their interests, they have
other means at their disposal.

48 The Canadian legal landscape with respect to stakeholders is unique. Creditors are only one set of stake-
holders, but their interests are protected in a number of ways. Some are specific, as in the case of amalgamation:
s. 185 of the CBCA. Others cover a broad range of.situations. The oppression remedy of s. 241(2)(¢) of the
CBCA and the similar provisions of provincial legislation regarding corporations grant the broadest rights to
creditors of any common law jurisdiction: see D. Thomson, "Directors, Creditors and Insolvency: A Fiduciary
Duty or a Duty Not to Oppress?” (2000), 58(1) U.T. Fac. L. Rev. 31, at p. 48. One commentator describes the
oppression remedy as "the broadest, most comprehensive and most open-ended shareholder remedy in the com-
mon law world": S.M. Beck, "Minority Shareholders' Rights in the 1980s" in Corporate Law in the 80s (1982),
311, at p. 312. While Beck was concerned with shareholder remedies, his observation applies equally to those of
creditors.

49 The fact that creditors’ interests increase in relevancy as a corporation's finances deteriorate is apt to be
relevant to, inter alia, the exercise of discretion by a court in granting standing to a party as a "complainant” un-
der s. 238(d) of the CBCA as a "proper person" to bring a derivative action in the name of the corporation under
ss. 239 and 240 of the CBCA, or to bring an oppression remedy claim under s. 241 of the CBCA.

50 Section 241(2)(c) authorizes a court to grant a remedy
if the powers of the directors of the corporation or any of its affiliates are or have been exercised in a manner

that is oppressive or unfairly prejudicial to or that unfairly disregards the interests of any security holder,
creditor, director or officer...

A person applying for the oppression remedy must, in the court's opinion, fall within the definition of "complain-
ant” found in s. 238 of the CBCA:

(a) a registered holder or beneficial owner, and a former registered holder or beneficial owner, of a security
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of a corporation or any of its affiliates,
(b) a director or an officer or a former director or officer of a corporation or any of its affiliates,
(c) the Director, or

(d) any other person who, in the discretion of a court, is a proper person to make an application under this
Part. -

Creditors, who are not security holders within the meaning of para. (a), may therefore apply for the oppression
remedy under para. (d) by asking a court to exercise its discretion and grant them status as a "complainant”.

51 Section 241 of the CBCA provides a possible mechanism for creditors to protect their interests from the
prejudicial conduct of directors. In our view, the availability of such a broad oppression remedy undermines any
perceived need to extend the fiduciary duty imposed on directors by s. 122(1)(a) of the CBCA to include credit-
ors.

52 The Court of Appeal, at paras. 99-100, referred to 373409 Alberta Ltd. (Receiver of) v. Bank of Montreal
, [2002] 4 S.C.R. 312, 2002 SCC 81 (S.C.C.), as an indication by this Court that the interests of creditors do not
have any bearing on the assessment of the conduct of directors. However, the receiver in that case was repres-
enting the corporation's rights and not the creditors' rights; therefore, the case has no application in this appeal.
373409 Alberta Ltd. involved an action taken by the receiver on behalf of the corporation against a bank for the
tort of conversion. The sole shareholder, director and officer of 373409 Alberta Ltd., who was also the sole
shareholder, director and officer of another corporation, Legacy Holdings Ltd., had deposited a cheque payable
to 373409 Alberta Ltd. into the account of Legacy. While it was recognized, at para. 22, that the diversion of
money from 373409 Alberta Ltd. to Legacy "may very well have been wrongful vis-a-vis {373409 Alberta
Ltd.]'s creditors” (none of whom were involved in the action), no fraud had been committed against the corpora-
tion itself and the bank, acting on proper authority, had not wrongfully interfered with the cheque by carrying
out the deposit instructions. The statutory duties of the directors were not at issue, nor were they considered, and
no assessment of the creditors’ rights was made. With respect, Pelletier J.A.'s broad reading of 373409 Alberta
Ltd. was misplaced.

53 In light of the availability both of the oppression remedy and of an action based on the duty of care,
which will be discussed below, stakeholders have viable remedies at their disposal. There is no need to read the
interests of creditors into the duty set out in s. 122(1)(a) of the CBCA. Moreover, in the circumstances of this
case, the Wise brothers did not breach the statutory fiduciary duty owed to the corporation.

B. The Statutory Duty of Care: Section 122(1)(b) of the CBCA

54 As mentioned above, the CBCA does not provide for a direct remedy for creditors against directors for
breach of their duties and the C.C.Q. is used as suppletive law.

55 In Quebec, directors have been held liable to creditors in respect of either contractual or extra-con-
tractual obligations. Contractual liability arises where the director personally guarantees a contractual obligation
of the company. Liability also arises where the director personally acts in a manner that triggers his or her extra-
contractual liability. See P. Martel, "Le 'voile corporatif — l'attitude des tribunaux face a I'article 317 du Code
civil du Québec” (1998), 58 R. du B. 95, at pp. 135-36; Brasserie Labatt Itée c. Lanoue, [1999] J.Q. No. 1108
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(Que. C.A)), per Forget I.A., at para. 29. It is clear that the Wise brothers cannot be held contractually liable as
they did not guarantee the debts at issue here. Extra-contractual liability is the remaining possibility.

56 To determine the applicability of extra-contractual liability in this appeal, it is necessary to refer to art.
1457 of the C.C.Q.:

Every person has a duty to abide by the rules of conduct which lie upon him, according to the circum-
stances, usage or law, so as not to cause injury to another.

Where he is endowed with reason and fails in this duty, he is responsible for any injury he causes to another
person by such fault and is liable to reparation for the injury, whether it be bodily, moral or material in
nature.

He is also liable, in certain cases, to reparation for injury caused to another by the act or fault of another
person or by the act of things in his custody. [Emphasis added]

Three elements of art. 1457 of the C.C.Q. are relevant to the integration of the director's duty of care into the
principles of extra-contractual liability: who has the duty ("every person"), to whom is the duty owed
("another") and what breach will trigger liability ("rules of conduct"). It is clear that directors and officers come
within the expression "every person". It is equally clear that the word "another” can include the creditors. The
reach of art. 1457 of the C.C.Q. is broad and it has been given an open and inclusive meaning. See Regent Taxi
& Transport Co. v. Congrégation des petits fréres de Marie, [1929] S.C.R. 650 (S.C.C.), per Anglin C.I., at p.
655 (rev'd on other grounds, [1932]2 D.L.R. 70 (Que. K.B.)):

...to narrow the prima facie scope of art. 1053 C.C. [now art. 1457] is highly dangerous and would necessar-
ily result in most meritorious claims being rejected; many a wrong would be without a remedy.

This liberal interpretation was also affirmed and treated as settled by this Court in Lister v. McAnulty, [1944]
S.C.R. 317 (S8.C.C.), and Hopital Notre-Dame de I'Espérance c. Laurent (1977), [1978] 1 S.C.R. 605 (S.C.C.).

57 This interpretation can be harmoniously integrated with the wording of the CBCA. Indeed, unlike the
statement of the fiduciary duty in s. 122(1)(a) of the CBCA, which specifies that directors and officers must act
with a view to the best interests of the corporation, the statement of the duty of care in s. 122(1)(d) of the CBCA
does not specifically refer to an identifiable party as the beneficiary of the duty. Instead, it provides that "[e]very
director and officer of a corporation in exercising his powers and discharging his duties shall ... exercise the
care, diligence and skill that a reasonably prudent person would exercise in comparable circumstances." Thus,
the identity of the beneficiary of the duty of care is much more open-ended, and it appears obvious that it must
inctude creditors. This result is clearly consistent with the civil law interpretation of the word "another”. There-
fore, if breach of the standard of care, causation and damages are established, creditors can resort to art. 1457 to
have their rights vindicated. The only issue thus remaining is the determination of the "rules of conduct" likely
to trigger extracontractual liability. On this issue, art. 1457 is explicit.

58 The first paragraph of art. 1457 does not set the standard of conduct. Instead, it incorporates by reference
s. 122(1)(b) of the CBCA. The statutory duty of care is a "duty to abide by [a rule] of conduct which lie[s] upon
[them], according to the ... law, so as not to cause injury to another". Thus, for the purpose of determining
whether the Wise brothers can be held liable, only the CBCA is relevant. It is therefore necessary to outline the
requirements of the duty of care embodied in s. 122(1)(d) of the CBCA.
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59 That directors must satisfy a duty of care is a long-standing principle of the common law, although the
duty of care has been reinforced by statute to become more demanding. Among the earliest English cases estab-
lishing the duty of care were Dovey v. Cory, [1901] A.C. 477 (Eng. H.L.); Brazilian Rubber Plantation & Es-
tates Ltd., Re, [1911] 1 Ch. 425 (Eng. Ch. Div.); and City Equitable Fire Insurance Co., Re (1924),[1925] 1 Ch.
407 (Eng. C.A.). In substance, these cases held that the standard of care was a reasonably relaxed, subjective
standard. The common law required directors to avoid being grossly negligent with respect to the affairs of the
corporation and judged them according to their own personal skills, knowledge, abilities and capacities. See
McGuinness, supra, at p. 776: "Given the history of case law in this area, and the prevailing standards of com-
petence displayed in commerce generally, it is quite clear that directors were not expected at common law to
have any particular business skill or judgment”.

60 The 1971 report entitled Proposals for a New Business Corporations Law for Canada (1971)
("Dickerson Report") culminated the work of a committee headed by R.W. V. Dickerson which had been ap-
pointed by the federal government to study the need for new federal business corporations legislation. This re-
port preceded the enactment of the CBCA by four years and influenced the eventual structure of the CBCA.

61 The standard recommended by the Dickerson Report was objective, requ1rmg directors and officers to
meet the standard of a "reasonably prudent person” (vol. II, at. p. 74):

9.19
(1) Every director and officer of a corporation in exercising his powers and discharging his duties shall

(b) exercise the care, diligence and skill of a reasonably prudent person.

The report described how this proposed duty of care differed from the prevailing common law duty of care (vol.
I, at p. 83):

242. The formulation of the duty of care, diligence and skill owed by directors represents an attempt to up-
grade the standard presently required of them. The principal change here is that whereas at present the law
seems to be that a director is only required to demonstrate the degree of care, skill and diligence that could
reasonably be expected from him, having regard to his knowledge and experience -- Re City Equitable Fire
Insurance Co., [1925] Ch. 425 -- under s. 9.19(1)(b) he is required to conform to the standard of a reason-
ably prudent man. Recent experience has demonstrated how low the prevailing legal standard of care for
directors is, and we have sought to raise it significantly. We are aware of the argument that raising the
standard of conduct for directors may deter people from accepting directorships. The truth of that argument
has not been demonstrated and we think it is specious. The duty of care imposed by s. 9.19(1)(b) is exactly
the same as that which the common law imposes on every professional person, for example, and there is no
evidence that this has dried up the supply of lawyers, accountants, architects, surgeons or anyone else. It is
in any event cold comfort to a shareholder to know that there is a steady supply of marginally competent
people available under present law to manage his investment. [Emphasis added.]

62 The statutory duty of care in s. 122(1)(d) of the CBCA emulates but does not replicate the language pro-
posed by the Dickerson Report. The main difference is that the enacted version includes the words "in compar-
able circumstances”, which modifies the statutory standard by requiring the context in which a given decision
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was made to be taken into account. This is not the introduction of a subjective element relating to the compet-
ence of the director, but rather the introduction of a contextual element into the statutory standard of care. It is
clear that s. 122(1)(b) requires more of directors and officers than the traditional common law duty of care out-
lined in, for example, City Equitable Fire Insurance Co., Re, supra.

63 The standard of care embodied in s. 122(1)(b) of the CBCA was described by Robertson J.A. of the Fed-
eral Court of Appeal in Soper v. R. (1997), [1998] 1 F.C. 124 (Fed. C.A.), at para. 41, as being "objective sub-
jective". Although that case concerned the interpretation of a provision of the Income Tax Act, it is relevant here
because the language of the provision establishing the standard of care was identical to that of s. 122(1)(d) of the
CBCA. With respect, we feel that Robertson J.A.'s characterization of the standard as an "objective subjective”
one could lead to confusion. We prefer to describe it as an objective standard. To say that the standard is object-
ive makes it clear that the factual aspects of the circumstances surrounding the actions of the director or officer
are important in the case of the s. 122(1)(d) duty of care, as opposed to the subjective motivation of the director
or officer, which is the central focus of the statutory fiduciary duty of s. 122(1)(a) of the CBCA.

64 The contextual approach dictated by s.122(1)(b) of the CBCA not only emphasizes the primary facts but
also permits prevailing socio-economic conditions to be taken into consideration. The emergence of stricter
standards puts pressure on corporations to improve the quality of board decisions. The establishment of good
corporate governance rules should be a shield that protects directors from allegations that they have breached
their duty of care. However, even with good corporate governance rules, directors' decisions can still be open to
criticism from outsiders. Canadian courts, like their counterparts in the United States, the United Kingdom, Aus-
tralia and New Zealand, have tended to take an approach with respect to the enforcement of the duty of care that
respects the fact that directors and officers often have business expertise that courts do not. Many decisions
made in the course of business, although ultimately unsuccessful, are reasonable and defensible at the time they
are made. Business decisions must sometimes be made, with high stakes and under considerable time pressure,
in circumstances in which detailed information is not available. It might be tempting for some to see unsuccess-
ful business decisions as unreasonable or imprudent in light of information that becomes available ex post facto.
Because of this risk of hindsight bias, Canadian courts have developed a rule of deference to business decisions
called the "business judgment rule”, adopting the American name for the rule.

65 In Pente Investment Management Ltd. v. Schneider Corp. (1998), 42 O.R. (3d) 177 (Ont. C.A.), Weiler
J.A. stated, at p. 192:

The law as it has evolved in Ontario and Delaware has the common requirements that the court must be sat-
isfied that the directors have acted reasonably and fairly. The court looks to see that the directors made a
reasonable decision not a perfect decision. Provided the decision taken is within a range of reasonableness,
the court ought not to substitute its opinion for that of the board even though subsequent events may have
cast doubt on the board's determination. As long as the directors have selected one of several reasonable al-
ternatives, deference is accorded to the board's decision [references omitted]. This formulation of deference
to the decision of the Board is known as the "business judgment rule". The fact that alternative transactions
were rejected by the directors is irrelevant unless it can be shown that a particular alternative was definitely
available and clearly more beneficial to the company than the chosen transaction

[reference omitted]. [Emphasis added; italics in original.]

66 In order for a plaintiff to succeed in challenging a business decision he or she has to establish that the
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directors acted (i) in breach of the duty of care and (i) in a way that caused injury to the plaintiff: W.T. Allen,
J.B. Jacobs, and L.E. Strine, Jr., "Function Over Form: A Reassessment of Standards of Review in Delaware
Corporation Law" (2001), 26 Del. J. Corp. L. 859, at p. 892.

67 Directors and officers will not be held to be in breach of the duty of care under s. 122(1)(d) of the CBCA
if they act prudently and on a reasonably informed basis. The decisions they make must be reasonable business
decisions in light of all the circumstances about which the directors or officers knew or ought to have known. In
determining whether directors have acted in a manner that breached the duty of care, it is worth repeating that
perfection is not demanded. Courts are ill-suited and should be reluctant to second-guess the application of busi-
ness expertise to the considerations that are involved in corporate decision making, but they are capable, on the
facts of any case, of determining whether an appropriate degree of prudence and diligence was brought to bear
in reaching what is claimed to be a reasonable business decision at the time it was made.

68 The trustee alleges that the Wise brothers breached their duty of care under s. 122(1)(5) of the CBCA by
implementing the new procurement policy to the detriment of Peoples' creditors. After considering all the evid-
ence, we agree with the Court of Appeal that the implementation of the new policy was a reasonable business
decision that was made with a view to rectifying a serious and urgent business problem in circumstances in
which no solution may have been possible. The trial judge's conclusion that the new policy led inexorably to
Peoples' failure and bankruptcy was factually incorrect and constituted a palpable and overriding error.

69 In fact, as noted by Pelletier J.A., there were many factors other than the new policy that contributed
more directly to Peoples’ bankruptcy. Peoples had lost $10 million annually while being operated by M & S.

~Wise, which was only marginally profitable and solvent with annual sales of $100 million (versus $160 million
for Peoples), had hoped to improve the performance of its new acquisition. Given that the transaction was a fully
leveraged buyout, for Wise and Peoples to succeed, Peoples’ performance needed to improve dramatically. Un-
fortunately for both Wise and Peoples, the retail market in eastern Canada had become very competitive in the
early 1990s, and this trend continued with the arrival of Wal-Mart in 1994. At paras. 153 and 155, Pelletier J.A.
stated:

[TRANSLATION] In reality, it was that particularly unfavourable financial situation in which the two cor-
porations found themselves that caused their downfall, and it was M. & S. that, to protect its own interests,
sounded the charge in December, rightly or wrongly judging that Peoples Inc.'s situation would only worsen
over time. It is crystal-clear that the bankruptcy occurred at the most propitious time for M. & S.'s interests,
when inventories were high and suppliers were unpaid. In fact, M. & S. recovered the entire balance due on
the selling price and almost all of the other debts it was owed.

...the trial judge did not take into account the fact that the brothers derived no direct benefit from the trans-
action impugned, that they acted in good faith and that their true intention was to find a solution to the seri-
ous inventory management problem that each of the two corporations was facing. Because of an assessment
error, he also ignored the fact that Peoples Inc. received a sizable [sic]consideration for the goods it de-
livered to Wise. Lastly, I note that the act for which the brothers were found liable, i.e. the adoption of a
new joint inventory procurement policy. is not as serious as the trial judge made it out to be and that. in op-
position to his view, the act was also not the true cause of the bankruptcy of Peoples Inc. [Emphasis added.]

70 The Wise brothers treated the implementation of the new policy as a decision made in the ordinary
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course of business and, while no formal agreement evidenced the arrangement, a monthly record was made of
the inventory transfers. Although this may appear to be a loose business practice, by the autumn of 1993, Wise
had already consolidated several aspects of the operations of the two companies. Legally they were two separate
entities. However, the financial fate of the two companies had become intertwined. In these circumstances, there
was little or no economic incentive for the Wise brothers to jeopardize the interests of Peoples in favour of the
interests of Wise. In fact, given the tax losses that Peoples had carried forward, the companies had every incent-
ive to keep Peoples profitable in order to reduce their combined tax liabilities.

71 Arguably, the Wise brothers could have been more precise in pursuing a resolution to the intractable in-
ventory management problems, having regard to all the troublesome circumstances involved at the time the new
policy was implemented. But we, like the Court of Appeal, are not satisfied that the adoption of the new policy
breached the duty of care under s. 122(1)(b) of the CBCA. The directors cannot be held liable for a breach of
their duty of care in respect of the creditors of Peoples.

72 The Court of Appeal relied on two additional provisions of the CBCA that in its view could rescue the
Wise brothers from a finding that they breached the duty of care: ss. 44(2) and 123(4).

73 Section 44 of the CBCA, which was in force at the time of the impugned transactions but has since been
repealed, permitted a wholly-owned subsidiary to give financial assistance to its holding body corporate:

44.(1) Subject to subsection (2), a corporation or any corporation with which it is affiliated shall not, dir-
ectly or indirectly, give financial assistance by means of a loan, guarantee or otherwise

(c) to a holding body corporate if the corporation is a wholly-owned subsidiary of the holding body corpor-
ate;

74 While s. 44(2) as it then read qualified the prohibition under s. 44(1), it did not serve to supplant the du-
ties of the directors under s. 122(1) of the CBCA. The Court of Appeal erred in concluding that s. 44(2) served
as a blanket legitimization of financial assistance given by wholly-owned subsidiaries to parent corporations. In
our opinion, it is incumbent upon directors and officers to exercise their powers in conformity with the duties of
s. 122(1).

75 Although s. 44(2) authorized certain forms of financial assistance between corporations, this cannot ex-
empt directors and officers from potential liability under s. 122(1) for any financial assistance given by subsidi-
aries to the parent corporation.

76 When faced with the serious inventory management problem, the Wise brothers sought the advice of the
vice-president of finance, David Ciément. The Wise brothers claimed as an additional argument that in adopting
the solution proposed by Clément, they were relying in good faith on the judgment of a person whose profession
lent credibility to his statement, in accordance with the defence provided for in s. 123(4)(d) (now s. 123(5)) of
the CBCA. The Court of Appeal accepted the argument. We disagree.
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77 The reality that directors cannot be experts in all aspects of the corporations they manage or supervise
shows the relevancy of a provision such as s. 123(4)(b). At the relevant time, the text of s. 123(4) read:

123. ..

(4) A director is not liable under section 118, 119 or 122 if he relies in good faith on

(a) financial statements of the corporation represented to him by an officer of the corporation or in a written
report of the auditor of the corporation fairly to reflect the financial condition of the corporation; or

(b) a report of a lawyer, accountant, engineer, appraiser or other person whose profession lends credibility
to a statement made by him.

78 Although Clément did have a bachelor's degree in commerce and 15 years of experience in administra-
tion and finance with Wise, this experience does not correspond to the level of professionalism required to allow
the directors to rely on his advice as a bar to a suit under the duty of care. The named professional groups in s.
123(4)(b) were lawyers, accountants, engineers, and appraisers. Clément was not an accountant, was not subject
to the regulatory overview of any professional organization and did not carry independent insurance coverage
for professional negligence. The title of vice-president of finance should not automaticaily lead to a conclusion
that Clément was a person "whose profession lends credibility to a statement made by him." It is noteworthy that
the word "profession” is used, not "position". Clément was simply a non-professional employee of Wise. His
judgment on the appropriateness of the solution to the inventory management problem must be regarded in that
light. Although we might accept for the sake of argument that Clément was better equipped and positioned than
the Wise brothers to devise a plan to solve the inventory management problems, this is not enough. Therefore, in
our opinion, the Wise brothers cannot successfully invoke the defence provided by s. 123(4)(b) of the CBCA but
must rely on the other defences raised.

C. The Claim under Section 100 of the BIA
79 The trustee also claimed against the Wise brothers under s. 100 of the BIA. That section reads:

100.(1) Where a bankrupt sold, purchased, leased, hired, supplied or received property or services in a re-
viewable transaction within the period beginning on the day that is one year before the date of the initial
bankruptcy event and ending on the date of the bankruptcy, both dates included, the court may, on the ap-
plication of the trustee, inquire into whether the bankrupt gave or received, as the case may be, fair market
value in consideration for the property or services concerned in the transaction.

(2) Where the court in proceedings under this section finds that the consideration given or received by the
bankrupt in the reviewable transaction was conspicuously greater or less than the fair market value of the
property or services concerned in the transaction, the court may give judgment to the trustee against the oth-
er party to the transaction, against any other person being privy to the transaction with the bankrupt or
against all those persons for the difference between the actual consideration given or received by the bank-
rupt and the fair market value, as determined by the court, of the property or services concerned in the trans-
action.

80 The provision has two principal elements. First, subs. (1) requires the transaction to have been conducted
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within the year preceding the date of bankruptcy. Second, subs. (2) requires that the consideration given or re-
ceived by the bankrupt be "conspicuously greater or less" than the fair market value of the property concerned.

81 The word "may" is found in both ss. 100(1) and 100(2) of the BIA with respect to the jurisdiction of the
court. In Standard Trustco Ltd. (Trustee of) v. Standard Trust Co. (1995), 26 O.R. (3d) 1 (Ont. C.A.), a majority
of the Ontario Court of Appeal held that, even if the necessary preconditions are present, the exercise of jurisdic-
tion under s. 100(1) to inquire into the transaction, and under s. 100(2) to grant judgment, is discretionary.
Equitable principles guide the exercise of discretion. We agree.

82 Referring to s. 100(2) of the BIA, in Standard Trustco, supra, at p. 23, Weiler J.A. explained that:

When a contextual approach is adopted it is apparent that although the conditions of the section have been
satisfied the court is not obliged to grant judgment. The court has a residual discretion to exercise. The con-
textual approach indicates that the good faith of the parties, the intention with which the transaction took
place, and whether fair value was given and received in the transaction are important considerations as to
whether that discretion should be exercised.

We agree with Weiler J.A. and adopt her position; however, this appeal does not turn on the discretion to ulti-
mately impose liability. In our view, the Court of Appeal did not interfere with the trial judge's exercise of dis-
cretion in reviewing the facts and finding a palpable and overriding error.

83 Within the year preceding the date of bankruptcy, Peoples had transferred inventory to Wise for which
the trustee claimed Peoples had not received fair market value in consideration. The relevant transactions in-
volved, for the most part, transfers completed in anticipation of the busy holiday season. Given the non-arm's
length relationship between Wise and its wholly-owned subsidiary Peoples, there is no question that these in-
ventory transfers could have constituted reviewable transactions.

84 We share the view of the Court of Appeal that it is not only the final transfers that should be considered.
In fairness, the inventory transactions should be considered over the entire period from February to December
1994, which was the period when the new policy was in effect.

85 In Skalbania (Trustee of) v. Wedgewood Village Estates Ltd. (1989), 37 B.C.L.R. (2d) 83 (B.C. C.A)),
the test for determining whether the difference in consideration is "conspicuously greater or less" was held to be
not whether it is conspicuous to the parties at the time of the transaction, but whether it is conspicuous to the
court having regard to all the relevant factors. This is a sound approach. In that case, a difference of $1.18 mil-
lion between fair market value and the consideration received by the bankrupt was seen as conspicuous, where
the fair market value was $6.6 million, leaving a discrepancy of more than 17 percent. While there is no particu-
lar percentage that definitively sets the threshold for a conspicuous difference, the percentage difference is a
factor.

86 As for the factors that would be relevant to this determination, the court might consider, inter alia: evid-
ence of the margin of error in valuing the types of assets in question; any appraisals made of the assets in ques-
tion and evidence of the parties' honestly held beliefs regarding the value of the assets in question; and other cir-
cumstances adduced in evidence by the parties to explain the difference between the consideration received and
fair market value: see L.W. Houlden and G.B. Morawetz, Bankruptcy and Insolvency Law of Canada (3rd ed.
(loose-leaf)), vol. 2, at p. 4-114.1. ‘
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87 Over the lifespan of the new policy, Peoples transferred to Wise inventory valued at $71.54 million. As
of the date of bankruptcy, it had received $59.50 million in property or money from Wise. As explained earlier,
the trial judge adjusted the outstanding difference down to a balance of $4.44 million after taking into account,
inter alia, the reallocation of general and administrative expenses, and adjustments necessitated by imported in-
ventory transferred from Wise to Peoples. Neither party disputed these figures before this Court. We agree with
the Court of Appeal's observation that these findings directly conflict with the trial judge's assertion that Peoples
had received no consideration for the inventory transfers on the basis that the outstanding accounts were "neither
collected nor collectible” from Wise. Like Pelletier J.A., we conclude that the trial judge's finding in this regard
was a palpable and overriding error, and we adopt the view of the Court of Appeal.

88 We are not satisfied that, with regard to all the circumstances of this case, a disparity of slightly more
than six percent between fair market value and the consideration received constitutes a "conspicuous" difference
within the meaning of s. 100(2) of the BIA. Accordingly, we hold that the trustee's claim under the BIA also
fails.

89 In addition to permitting the court to give judgment against the other party to the transaction, s. 100(2) of
the BIA also permits it to give judgment against someone who was not a party but was "privy" to the transac-
tion. Given our finding that the consideration for the impugned transactions was not "conspicuously less" than
fair market value, there is no need to consider whether the Wise brothers would have been "privy" to the transac-
tion for the purpose of holding them liable under s. 100(2). Nonetheless, the disagreement between the trial
judge and the Court of Appeal on the interpretation of "privy" in s. 100(2) of the BIA warrants the following ob-
servations.

90 The trial judge in this appeal had little difficulty finding that the Wise brothers were privy to the transac-
tion within the meaning of s. 100(2). Pelletier J.A., however, preferred a narrow construction in finding that the
Wise brothers were not privy to the transactions. He held, at para. 136, that:

[TRANSLATION] ... the legislator wanted to provide for the case in which a person other than the co-
contracting party of the bankrupt actually received all or part of the benefit resulting from the lack of equal-
ity between the respective considerations.

To support this direct benefit requirement, Pelletier J.A. also referred to the French version which uses the term
ayant intérél. While he conceded that the respondent brothers received an indirect benefit from the inventory
transfers as shareholders of Wise, Pelletier J.A. found this too remote to be considered "privy" to the transac-
tions (paras. 140-41).

91 The primary purpose of s. 100 of the BIA is to reverse the effects of a transaction that stripped value
from the estate of a bankrupt person. It makes sense to adopt a more inclusive understanding of the word "privy"
to prevent someone who might receive indirect benefits to the detriment of a bankrupt's unsatisfied creditors
from frustrating the provision's remedial purpose. The word "privy" should be given a broad reading to include
those who benefit directly or indirectly from and have knowledge of a transaction occurring for less than fair
market value. In our opinion, this rationale is particularly apt when those who benefit are the controlling minds
behind the transaction.

92 A finding that a person was "privy" to a reviewable transaction does not of course necessarily mean that
the court will exercise its discretion to make a remedial order against that person. For liability to be imposed, it
must be established that the transaction occurred: (a) within the past year; (b) for consideration conspicuously
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greater or less than fair market value; (c) with the person's knowledge; and (d) in a way that directly or indir-
ectly benefited the person. In addition, after having considered the context and all the above factors, the judge
must conclude that the case is a proper one for holding the person liable. In light of these conditions and of the
discretion exercised by the judge, we find that a broad reading of "privy" is appropriate.

IV. Disposition

93 For the foregoing reasons, we would dismiss the appeal with costs to the respondents.

Appeal dismissed.
Pourvoi rejeté.
FN* Iacobucci J. took no part in the judgment.
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