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329 In my view, their position of conflict of interest led Messrs Mullins and Rees to take an excessively
over-optimistic view of the financial position of the Rendell group during the period from November
1985 to April 1986, while they were negotiating the acquisition of the Rendell Industries shares on
behalf of Aequitas No I and assisting in the preparation of a private placement memorandum for
investments by external investors into Aequitas. The recurrent financial difficulties experienced by the
Rendell group in the period from November 1985 (when the share sale deed was entered into) and
March/April 1986 (when substantial investments were made into Aequitas) were well known to Mr
Mullins and Mr Rees. Bath of them were directors of Rendell Industries, and Mr Rees was a director of
RIFHL, the intermediate holding company which dealt in detail with the group's business operations.

330 1 have given a detailed account of the development of the Rendell group’s financial difficultics
during the periad from October 1985 to April 1986, It must have been evident to Mr Rees, by the time
of the meeting of the board of RIH on 27 November 1985, that the financial difficulties of the group
gave grounds for serious concern about future solvency. Mcssrs Mullins and Rees were aware of the
financial crisis that led the ANZ Bank to refuse to meet a substantial payment to the Australian Taxation
Office late in November 1985, and Mr Rees was very much involved in subsequent events concerning
Rendell, busily preparing notes ubout AEFC’s exposure to the Rendell group and about the group's
financial problems generally. Mr Rees was a principal conduit between the Rendell group and AEFC,
defending AEFC’s position at the Rendell Industries board meeting on 5 December 1985 and writing
frequent memoranda for Mr Ciledhill and Mr Kelly on the developing financial position of the group. It
eventually emerged that the Rendell group was in a worse position than Messrs Rees and Mullins
believed, because Mr Griffin had failed to disclose various malters and, it was said, had engaged in
froudulent activities. But even on the basis of what was known, it was plain that during the period from
November 1985 to April 1986 the Rendell group suffered recurrent and serious liquidity difficulties.

331 Messrs Mullins and Rees, together with Mr Gallois (AEFC’s appointee to the board of RIH), were
the sources of information for Bache when the underwriting and draft information memorandum were
negotiated in March 1986. There is very little information in evidence about the nature and extent of the
disclosure made by them to Bache, apoast from the private placement memorandum itself. The statement
in the private placement memorandum about the Rendell group is, as I have noted, very different from
the information constantly accumulating, to the knowledge of Messrs Mullins and Rees, about the
worsening financial affairs of the group. There is no hint in the private placement memorandum about
Rendell's liquidity problems, reduction in staff numbers, difficulties with customers or uncertain
financial arrangements. Instead, the private placement memorandum refers to 2 budgeted wmover for
Rendell in excess of $20 million for the 1985/86 financial year and an estimated pre-tax profit of
$750,000, to be sheltered by tax losses.

332 linfer, from the evidence, that the overriding interest of Messrs Mullins and Rees was to complete
the transaction with Acquitas so that they, and Mr Gledhill, could point to the Rendell transaction as a
model for the future, That, indeed, is what they did, in memoranda and papers to the Australian
Committee of AEFC, until disaster befell Rendell, Driven by their overriding interest, Messrs Mullings
and Rees failed to provide Aequitas with the ‘unbiased and independent judgment” which, according to
the Byrnes case, it was entitled to have from them: 183 CLR at 516-7. Instead, the private placement
memorandum gave an unrealistically rosy view of the Rendell group. n allowing this to occur, Messrs
Mullins and Rees either behaved in a knowingly deceptive fashion, or grossly failed to exercise sound
judgment in circumstances of clear conflict of interest.

333 It was not open to Messrs Mullens and Rees to relieve one another from performance of their
fiduciary obligations, in their capacity as directors of Aequitas. As Wifcox and Lindgren JJ said in
Australiun Breeders Co-operative Saciety Lid v Jones (1997) 150 ALR 488, 512:
‘If one fiduciary could absolve another from performance of the latter’s obligation,
serious consequences might ensue.  The absolving fiduciary might be corrupt,
profiting from the very circumstanee that the other fiduciary was absolved from
investigating or disclosing.”



Nor was il open Lo the board of Aequilas or Aequitas No | to relieve Messrs Mullins and Rees
from the consequences of the positions of conflict into which they had placed themselves, alter
the appointment of some independent directors in March 1986, and certainly not earlier. The
position was explained (in rather different circumstances) by Rich, Dixon and Evatt JJ in Furs

Lidv Tomkies (1936) 54 CLR 583, at 599:

‘But the board could not relieve him of the equitable obligations which arose out of
this conflict of duty and of private interest. His one resource, if he was resolved to
adopt the unwise course of acting in the transaction on behalf of his company and yet
seeking a profit for himsell, was complete disclosure to and confirmation by the
shareholders. But complete disclosure he was not prepared to make.

‘We are unable to agree with the view that the respondent’s principal placed him in a
position in which his duty and interest conflicted and thus waived the right to the
performance of an undivided duty. The board of direclors could not do this in the case
of a fellow director and, even if it could, no one contemplated anything but an
ordinary agreement of employment is a salary.’

334 No adequate disclosure was made by Mr Mullens or Mr Rees 1o the sharcholders disclosure to
themselves and their wives cannot have been adequate when it was envisaged that external investors
would be brought in: Gluckstein v Barnes (1900) AC 240, 247, Australian Breeders Co-operative
Saciety Lid v Jones (1997) 150 ALR 488, 510-12. For reasons already given, there was no adequate
disclosure to the investors through the private placement memorandum.

Breach of duty by Mr Mullins’ failure 10 disclase $G9,400 commission

335 Mr Mullins was affected by another, more specific conflict ol interest. He was a direetor and
shareholder of CASO, which stood to gain a commission of $69,400 through the sale of the Rendell
Industries shares to Aequitas No |, although that commission was not arranged until scttlement of the
transaction in April 1986. If there was no adequate disclosure of this benefit, then Mr Mullins would be
in breach of his duty.

336 As the statement of principle in the Byraex case makes clear, the fiduciary duty of a director which
arises out of having a personal interest or conflicting duty in respect of a contract with the company is
capable of being, and frequently is, atlenuated by the corporate constitution.

337 Article 36 of the constitution of Aequitas No I stated:
*No Director shall be disqualified by his office from contracting with or holding any
other office under the Company, nor shall any such contract or any contract entered
into by or on behalf of the Company in which any Director shall be in any way
interested be avoided, nor shall any Dircctor so contracting or being so interested be
liable to account to the Company for any profit realised by any such contract by reason
only of such Director holding that office or of the fiduciary relationship thereby
established, provided that the nature of his interest must be disclosed by him at the
meeting of Directors at which the contract is determined on if his interest then exists
and has not been disclosed in accordance with the Code [the Companies Code], or in
any other case at the first meeting of the Directors after the acquisition of his interest.
A Director (or his alternate Director) may not vote in respect of any contract or
arrangement in which he is interested, but shall be counted for the purpose of any
resolution regarding the same in the quorum present at the meeting and may
notwithstanding His interest participate in the execution of any instrument by or on
behalf of the Company and whether through signing or sealing the same or otherwise.”

338 ‘The requirement of article 36, that the director must disclose “the nature of his interest’, is a
substantial one, and the director bears the onus of proving that proper disclosure has occurred. The
matier was explained by the Privy Council in Gray v New Augariia Porcupine Mines Ltd [1952] 3 DLR
1, 14:



“There is no precise formula that will determine the extent ol detail that is called for
when a director declares his interest or the nature of his interest. Rightly understood,
the two things mean the same. The amount of detail required must depend in each
casc upon the nature of the contract or arrangement proposed and the context in which
it arises. 1t can rarely be enough for a director to say ‘1 must remind vou that | am
interested’ and to leave it at that, unless there is some special provision in a company's
articles that makes such a gencral warning sufficient. His declaration must make his
colleagues “lully inTormed ol the real state of things’ (see imperial Mercantile Credit
Association » Coleman (1873) LR 6 H1. 189 at 201, per Lord Chelmsford). If it is
material o their judgment that they should know not merely that he has an interest, but
what it is and how far it goes, then he must see to it that they are informed (see lLord
Cairns in the same case at p.205).”

339 The minutes of meetings ol directors ol Aequitas and Aequitas No 1 are in evidence. The meeting
of the directors of Aequitas No I at which the contract for the purchase of Rendell Industries shares
from AEFC Leasing was determined was the meeting o 25 November 1983. There is no record of any
disclosure ol interest at that meeting, or any previous meeting of the directors of Acquitas No | or of
Acquitas. Nor is there any record of disclosure of the CASO commission in the minutes of any later
board meeting ol either company. There is no other evidence to suggest that disclosure was made. |
1ind, therelore, that Mr Mullins Failed to comply with his fiduciary duty to Aequitas No ] and the
requirements of the constitution ol that company.

340 1 note that according to article 49, the quorum for a meeting ol the directors oI’ Aequitas No | was
three, unless otherwise fixed by the directors. There is nothing in the minutes to indicate that some other
quorum was adopled. The minutes indicate that only Mr Mullins and Mr Rees were present at the
meeting of directors held on 25 Nevember 1985, at which the sale ol shares agreement was exccuted
(and. presumably, approved). Under article 36 Mr Mullins could be counted lor quorum purposes, but
there were still only two directors at the mecting. The plaintifls note this discrepancy in their
submissions, but they have not sought any relief in respect of'it, treating it instead as merely an aspect ol
the directors’ alleged Jailure to discharge their Fiduciary duty. 1t would the surprising if, after all this
time, it were possible For them to avoid the purchase of the Rendell Industries shares on this ground.
Apart Irom questions ol estoppel and the like, any deficiency ol quorum may well have been cured by s
539 of the Companies Code (now s 1322 of the Corporations Law). But since no case was developed
upon the specific basis of a lack ol quorum, I need not explore such matters further.

Conclusions as to breach of directors’ duties

341 My conclusions are that:

during the period Irom November 1985 1o April 1986 Messrs Mullins and Rees breached their
liduciary duty as directors ol Aequitas and Aequitas No 1 by placing their personal interest in making
and completing the sale ol the Rendell Industries shares above their duty to act in good Taith for the
benelit ol those companies; and

Mr Mullins breached his fiduciary duty as a director of Aequitas No 1, and contravened the
constitution ol that company, by lailing to disclose the nature ol his interest in the commission of’
$69.400.

Breach of the fiduciary duty of promoters

342 The plaintiffs allege that those who controlled Aequitas and Aequitas No 1, and certain others,
owed Iduciary duties to those companies as promoters. The promoters are alleged to have included
AEFC, AEFC leasing and Mr Gledhill. 1 permitted the plaintifls to amend their statement of claim to
include the pleading of breach of promoters’ duty, at the hearing. | took the view that the pleading ol
breach of promoters® duty did not raise any new factual matters, and that prejudice to the defendants was
unlikely (although 1 offered them a short adjournment). The defendants, wishing to preserve their rights
with respect to any relevant limitation period, have not applied to have the leave rescinded on the basis,
they say. that the plaintifls are to be kept to their pleaded case. In that spirit, the delendants wish to
conline the plaintifls’ case under this heading to the *birth, Jormation and Floating” ol Aequitas, and they



say that the plaintilfs have not pleaded that any of the defendants were promoters of Aequitas, but only
Aequitas No.1, and that the specific duties pleaded are ali positive duties Talling foul-of the principle in
Breen y Williams. 1 agrec with the third point but not the other two. In my opinion, a fair reading of the
pleading discloses that the words *birth, formation and Hoating’ are widc enough to extend to matters
such as the preparation of the private placement memorandum. And the gist ol the aliegations implies
that the plaintiffs claim that the defendants were promoters of Aequitas. In any event, the pleading does
not, in my view, raise new factual matters.

The fidhiciary duty of promoters

343 The promoters of a company or other business enterprise are treated as a category ol ‘accepted’
fiduciary relationships: Elders Trustee and Execuior Co Ltd v EG Reeves Pty Ltd (1987) 78 ALLR 193,
228. As fiduciaries, they are required to act in good faith for the benelit of their fledgling company, and
to avoid placing themselves in a position where there is a real sensible possibility of eonflict between
their duty and their personal interest.

344 Promoters who seil property to the fledgling company are placed under a partieularly onerous duty

in respect ol that transaction. As Lord Blackburn said in Erlanger v New Sombrero Phosphate Compary

{(1878) 3 App Cas 1218, at 1269-7D:
‘Where, as in the present case, the company is Tormed Jor the purpose of becoming
purchasers from the promoters as vendors, the interests ol the promoters and ol the
company clash. It is the vendor's interest to get as high a price as possible, and they
have a strong bias to overvalue the properly which they are selling: it is the purchasers’
interest to give as low price as possible, and to secure that the price actually given is
not more than the property is really worth 1o them.
‘l.ord Eldon, in Gibson v Jeyes (1801) 6 Ves Jn 278 [31 ER 1044, 1050], says that ‘it
is a great rule of the Court that he who bargains in matters ol advantage with a person
placing conlidence in him, is bound to show thal a reasonable use has been made of
that conlidence - a rule applying to trustees, altorneys, or any one else.’ 1 think
persons having property to sell may form a company for the purpose of buying it in
such a manner as 10 shew this, and when they do so, the sale will be unimpcachable.”

343 A transaction by which promoters sell property to their company, without the approval ol the
company alter Tull disclosure, is voidable at the option ol the purchaser: Tracy v Mandalay Pty Lid
(1953) 88 CLR 2135, 241. The promoters’ duty may be discharged by the fully informed consent of a
Tully independent board, or the shareholders, as we have seen.

Identifying the promoters

346 Who is a promoter, Jor the purposes of the law ol Iiduciary duties? Although the word has no very
definite meaning (Tracy v Mandafay, at 241), it includes those who actively participate in the getting up
and starting (or Roating) of the company: Emma Sifver Mining Co Ltd v Lewis & Son (1879) 4 CPD 396.
As lord Cairns pointed out in Erfanger's case (at 1236), they may owe duties before the company
comes into existence. It also includes those who actively participate in the work of raising cquity capital
for the new company after it has been ineorporated but belore an independent board has been appointed:
Emma Silyer Mining, at 408. Additionally, the concept of a promoter extends to some whose
involvement is passive:
‘But it is not only the persons who take an active part in the formation of a company
and the raising ol the necessary share capital o enable it to carry on business who are
promoters. It is apparent from the passage cited {Itom the Emma Silver Mining case,
at 407-8} that persons who leave it to others to get up the company upon the
understanding that they also will profit from the operation may beccome promoters’:
Tracy v Mandalay, at 242.

347 These principles require the Court to undertake a close examination ol the facts, to determine the
precise roles played by various individuals and entities with respect to the fledgling company. As



Gummow J remarked in the £fders Trustee case (at 234), ‘the end result is that although undoubtedly
once identilied as a promoter the defendant is ipso facto stamped as a fiduciary, the process required in
order to identify him as such in most cases probably will differ very littile from that involved in deciding
whether, independently ol any acknowledged category of fiduciary, the delendant was in the
circumstances ol the case a Iiduciary and, if so, what were the incidents ol his liduciary duty.’

348 Relying on the Elders Trustee case, the defendants submit that it is necessary, in the case ol each
alleged promoter, to identify precisely what was done or undcrtaken to be done, because ultimately a
fiduciary relationship arises only when one person undertakes or agrees to act in the interests of another.
1 do not regard Gummow s reasoning in that casc as requiring such an approach. His Honour
acknowledged (78 ALR at 228) that the promoters ol a company are treated as a category ol “accepted’
liduciary relationships. That being so, once a person is identilied as a promoter according to the legal
delinition of that termy, fiduciary duties automatically attach to that person, and it is not necessary to find
a specilic undertaking ol a kind that would constitute a fiduciary relationship ‘on the lacts’. 1 should add
that the lacts of the Elders Trustee case are so far removed from the present case, that 1 do not regard it
as a helpful analogy at that level.

349 1Inthe present case it is clear that Messrs Mullins and Rees were promoters ol Aequitas and
Acquitas No 1. They described themselves as promoters. They were actively involved in every aspect of
lTormation ol the company, and of the capital-raising by the private placement memorandum. But that
conclusion is of no consequence. As the delendants point out, Messrs Mullins and Rees were not selling
anything to Aequitas or Aequitas No 1, and were not acting on behall ol AEFC Leasing as vendor in
their personal capacities. The more difticult question is whether AEFCAS, AEFC, AEFC Leasing or Mr
Gledhill was a promoter. The delendants have invited me to make a number ol specific Tindings
relevant to this issue, 1 Iind that:

the expenses incurred in the Formation oI Aequitas and Aequitas No | were not borne by AEFC or
AEFCAS but were borne by Mr Mullins, Mr Rees, and possibly Mr Elvy, through their private
companies;

when Acquitas and Aequitas No | were purchased 1rom the shell’ company provider, the shares
were acquired legally and benchicially by Messrs Mullins and Rees, their respective wives and Mr Elvy;
and

the initial directors ol Acequitas and Aequitas No | were not nominees or agents ol or appointed
by, AEFC or AEFCAS.

These lindings arc relevant, but far Irom decisive.

330 1 agree with the defendants that Arthur Young were independent of AEFC and AEFCAS when they
were retained as the auditors Jor the Aequitas group, though they were subscquently retained by the
Rendell group as well. However, Law & Milne did not act solely for the Aequitas group at any stage. |
have Tound that their work on the sale of the Rendell Industries shares by AEFC Leasing to Acquitas No
| was undertaken on behall oI’ AEFC, the joint venture and AEPC Leasing, as well as Aequitas and
Aequitas No 1. Subsequently they acted for Rendell Industries. The Jact that l.aw & Milne acted Tor
both sides of the share sale transaction points signilicantly, though not conclusively, towards the
conclusion that the vendor (and its holding company) were engaged in the exercisc o getting up and
launching the purchaser (and its holding company). That fact establishes that the purchaser could not
bave received independent legal advice at the time ol the transaction.

351 The delendants submit that participation in the formation and promotion oI’ Acquitas and Aequitas
No 1, other than as a supplier of corporate advisory services, was not within the business of the joint
venture or the business which AEFCAS was authorised to carry on. In my view, however, the provision
of corporate Iinancial advice in a commercial context encompasses a degree of assistance, ancillary 1o
the advisory task.

352 His clear that, in communicating with third party advisers such as Arthur Young, Messrs Mulling
and Rees described themselves as promoters ol Aequitas and Aequitas No 1 and made no reference 10
any comparable role by ALIFCAS or the joint venture. The internal memoranda oI’ Arthur Young, as
well as memoranda by Messrs Mullins and Rees, indicate that Messrs Mullins and Rees were the
persons making decisions concerning the creation and formation of the two new companies. In some of



their private and public statements, Messrs Mullins and Rees described their role as promoters,
undertaken on their own behalf rather than on behall o the joint venture (for example, in the brieling of
Arthur Young which led to that firm's tender for the Aequitas audit work).

353 However those claims, gencrated by Messrs Mullins and Rees, are outweighed by the objective
facts. 1 bave Tound that Aequitas engaged AIEFCAS, which undertook the assignment in ils capacity as
manager ol the joint venture, to provide corporate advisory services which included advice on the
raising of equily capilal by private placement and through stock exchange listing. In taking up that role
on behall of AEFCAS, Messrs Myllins and Rees became actively involved in the formation and capital
raising process. The opportunity Tor that involvement came through their positions with ARFCAS,
which gave them connections with AEFC and the Rendell group. 1T they had acted purely as adviscrs,
they may not have been promoters. But they went beyond a purely advisory role, taking up the
opportunity to do so provided by their positions with AEFCAS. In my view, it is not possible to draw
any sharp distinction between their advisory work Tor AEFCAS and their promotional wark. Their work
for AEFCAS (especially the work of Mr Rees) included activities ol a kind carried out by promoters.
Speeilically, while it may be that the acquisition of the shelf companies was not an AEFCAS activity,
the development ol the private placement memorandum was an aetivity in which Mr Rees participated in
his role ol providing corporate advice on behall o] AEFCAS, as well as in his role as a director of
Acquitas.

354 Consequently AEFCAS, as well as Messrs Mullins and Rees became a promoter. Since AEFCAS
acted only in the capacity oI’ manager of the joint venture, the consequence was that the joint venturers
also became promoters. That conclusion is reinforced by the Fact that Mr Gledhill was well aware ol the
activities o' Messrs Mullins and Rees with respect to the promotion of the Aequitas companies, and by
the presence of a close connection between that work and other work ol the joint venture, undertaken in
the interests o} the venturers.

333 The defendants submit that AEFC was merely a Iinancial institution which, in the context of the
private placement, was regarded as a prospective investor rather than a promoter. They say that the
relationship between AEFC Leasing and Acquitas No 1 was that of vendor and purchaser of the Rendell
Industries shares, and in the negotiations for that transaction Mr Gledhill spoke on behalf ol AEFC
Leasing and Messrs Mullins and Rees spoke only on behalf of Aequitas No 1.

356 The delendants’ analysis of the Tacts overlooks two matters of cardinal signilicance. The first
relates 10 the position of AEFC as a joint venturer. AEFCAS, as | have said, became a promoter by
virtue ol the activities ol Messrs Muilins and Rees. But AEFCAS was only ever an agent, acting as
manager of the joint venture. AEFC was a principal, as joint venturer. The acts of Messrs Mullins and
Rees by way of promoting the Acquitas companies were undertaken, therelore, for AEFCAS as agent
lor the venturers, and those acts are to be attributed to the venturers as principals. As a venturer, ALEFC
became a promoter in this way.

357 Seccondly, the defendants’ analysis overlooks the active role played by Mr Gledhill in developing
the Aequitas concept. T have given an extensive description ol the contents ol Mr Gledhill's board paper
dated 2 September 1985. In that paper he advocated the establishment of a publicly listed company that
would take options over AEFC's short-term investments, and would augment the aclivities ol the
Advisory Service by providing an alternative repository ol equity funds, to assist advisory clients. As ]
have shown, he returned to the same themes on subscquent occasions. Most importantly, he wrote an
open letier on behalf of AEFC dated 10 March 1986 declaring that AEFC supporiced the Jormation of
Acquitas and endorsing the company’s objectives.

338 Mr Giledhill was actively involved in the formation and Hotation of the Aequitas companies from
the outset, at this conceptual level. His activity was that of a promoter, undertaken in his capacity as
general manager of AEFC. That would be enough to make AEFC a promoter, even apart from the Tact
that it was a principal in the promotional activities undertaken by AEFCAS as agent.

339 The personal position of Mr Gledhiil is in some wayvs the most diflicult question to address.
Clearly he was very active, as | have said, in developing the Aequitas concept, and in ensuring that the
interests of AEFC were advanced by the implementation ol the concept. But his activities were



undertaken as gencral manager ol AEFC, rather than in any personal capacity. Unlike Mr Grillith and
Miss Withy in Tracy v Mandalay, he did not stand to gain personaily irom the promotion of the Aequitas
companies, exeept in the sense that suecess would enhance his reputation within AEFC and advance his
career in that company.

360 In my opinion he did not personally place himself in a Iiduciary relationship with the Hedgling
companics, although his activity caused his employer to become a Iiduciary. His activities were all
undertaken within the scope of his employment and with the express or implied actual authority of
AEFC. But he was far from autonomous in his decision making on behall of the company. In
particular, he was answerable to the AEFC Board and the Australian Committee, to whom he reported
regularly, Through the board and the Australian Committee, the bank sharcholders o AEFC cxercised
considerable influence on the company's policy and decisions. When Mr Gledhill recommended that
AEFC take an equity position in Aequitas, the chairman of the Australian Committee, Mr Christie,
eflectively overruled the proposal. The board’s attitude to Mr Gledhill's strategy of involving AEFC in
equity investments was suppottive but cautious. In all the circumstances, it could not be said that he was
the directing mind and will of AEFC, either gencrally or in any particular field of operations.

361 Mr Gledhill's activity, along with the activities of Messrs Mullins and Rees on behall of AEFCAS,
led to AEFC occupying a Iiduciary position with respect to the Aequitas companics, for the reasons |
have given. AEFC became a liduciary ‘vicariously’ rather than directly (ct' Hamilton v Whitehead
(1988} 166 CL.R 121), as Mr Gledhill was not its directing mind and will.

362 1turn linally to the position o AEFC Leasing. In my view that company was a promoter of’
Acquitas and Acquitas No 1, because (like Mr Grilfith and Miss Withy in Tracy v Mandalay) AEFC
FLeasing lelt it to others to get up those companies upon the understanding that it would profit from the
operation. It profited in the most direct way, by selling its Rendell Industries shares for $710,000 more
than it bad recently paid them. 1t was under the control of ALEFC, and therefore was affected by Mr
Gledhill’s knowledge ol the arrangements For formation and capital raising for those companies, and ol
the relevant circumstances ol the purchase transaction.

Conclusions as to breach of promoters’ fiduciary duties

363 My conclusions are that Messrs Mulling, Recs, AEFFCAS, AEFC, CASO and AEFC Leasing were
all promoters ol’ Aequitas No 1, but Mr Gledhil]l was not. The promoters lailed to discharge their
liduciary duty to the fledgling companics because they did not accurately and completely disclose, to the
independent directors and in the private placement memorandum, all material facts with respect to the
sale ol the Rendell Industries shares to Aequitas No 1 and the Iinancial position of the Rendeli group;
and they did not give the independent directors the opportunity to review the participation by Aequitas
No | in that transaction. The provision of information to Mr P’ond was inadequate to constitute
discharge of the promoters” duty, Jor the reasons 1 have already given.

Seeret commissions (bribes)

364 There were two payments that, according to the plaintilTs, were bribes or secret commissions. The
first was the payment of $50,000. To recapitulate, the relevant Facts were that:

Mr Gledbill and Mr Rees regarded $910,000 as the Tigure to be recouped to AEFC Leasing from its
disposal of the Rendcll Industrics shares;

in his memorandum dated 12 November 1985, Mr Gledhill recorded his decision on behall of
AFEFC and AEFC Leasing that the sale to Aequitas No | would go ahead at an increased price of
$960,000, and the extra $30,000 would “be passed through the joint venture accounts ol AEFC Advisory
Services in recognition of the part played in structuring the transaction”;

under the terms of the joint venture agreement, the $50,000 was part of the Iirst tier ol profits,
therefore AEFC was entitied to it;

Messrs Gledhill, Mutlins and Rees were awarc of these arrangements;

in his letter to Arthur Anderson & Co dated 26 February 1986, approved by Mr Gledhill, Mr Kelly
referred Lo the $50,000 as a “fee’.



365 The Jacts relevant to the payment of $69,400 were that:

when ibe joint venture agreement was amended by agreement dated 13 March 1986, a provision
was included (clause 7A .04) to the clTect that within 30 days after 30 lune each year, AEFC would pay
to CASQ 10% ol the pre-tax net protit camed and collected by AEFC during the preceding financial
year, which resulted directly or indirectly from business introduced by AEFCAS, but the first year for
the purposes of these arrangements was the period of 1 April 1986 to 30 June 1987;

notwithstanding the terms of the amended agreement, AEFC agreed to make a special payment
under this clause, after 1 luly 1986, by refercncc to the profit made by AEFC Leasing on the sale of the
Rendell Industries shares:

the amount paid to CASQ was 10% of the prolit on the transaction, which was calculated by
deducting from the sale price of $960,000 the subscription price of $230,000 and a *cost of funds’ Factor
on the latter amount;

the amount ol $69,400 was paid on 14 July 1986;

Messrs Gledbill, Mullins and Rees were aware ol these arrapgements.

366 Neither payment was disclosed in the Aequitas private placement memorandum, nor to the
independent members ol the Acquitas board. In these circumstances the plaintiffs argue that both
payments were bribes or secret commissions in respect of which they claim civil remedies.

The nature af a bribe

367 In Hovenden & Sons v Millhojff (1900) 83 1.1° 41, 43, Romer 1.J gave the Tollowing statement of
what constitutes a bribe:
‘If a gift be made to a conlidential agent with the view of inducing the agent to act in
favour of the donor in relation to transactions between the donor and the agent’s
principal and that gift is sceret as between the donor and the agent - that is to say,
without the knowledge and consent of the principal - then the gilt is a bribe in the view
of the Jaw.

368 The Privy Council explained the coneept of a bribe somewhat more widely in Atrorney-General for
Hong Kong y Reid [1994] | AC 324, 330:
A bribe is a gift accepted by a fiduciary as an inducement o hiny to betray his trust,
A secret benelit, which may or may not constitute a bribe, is a benefit which the
Tiduciary derives from trust property or obtains Irom knowledge which he acquires in
the course of acting as a fiduciary. A Iiduciary is not always accountable Tor a secret
benehit but is undoubtedly accountablc for a secret benefit which consists ol a bribe.’

369 Once the giving of a bribe, in this sense, is shown, it is unnecessary (o establish a subjective intent
to defraud: 7 Mahesan §/0 Thambia v Malaysia Government Officers’ Co-operative Housing Society
Lid [1979] AC 374,383 . According to Romer 1] in the Hovenden case, if it is shown that a bribe has
been given, the Court will not inquire into the donor's motive, and will presume irrebuttably in Favour of
the principal and against the denor and the agent bribed, that the agent was influenced by the bribe.
There is also a presumption, apparently irrebuttable, that the true price was no greater than the price
charged less the value of the bribe: Mahesan ‘s case, at 383 (dealing with the elements of fraud). It does
not matter that the recipient may have behaved honestly: Ex parte Jomes (1803) 8 Ves In 337, [32 IR
385, 3881, per Lord Eldon L.C. In Attorney-General v Reid their Lordships explained that although the
legal title 1o a bribe passes to the recipient, equity insists that it is unconscionable Tor the fiduciary to
obtain and retain a benelit in breach ol duty, and will thercfore grant proprietary remedies to aid
recovery ol the bribe.

370 At least for the purposes of the present case, the Tollowing elements emerge as the ingredients of a
bribe:

(a) adonor makes a gili to a fiduciary;

(b) the gilt relates to the fiduciary’s position, in the sense that it is an inducement to the

fiduciary to use bis or her position in a particular way; and



(©) the gift is secret between the donor and the fiduciary, in the sense that the principal is

not aware ol'it.
Put together, these three elements give rise to an undisclosed conllict of interest: Fanama und
Southcap Pacific Telegraph Co v India Rubber, Gutta Percha, and Telegraph Works Co (1875)
I.LR 10 Ch App 515, 530-1 (James 1.)), 333 (Mellish 1.)).

Were bribes given in the present case?

371 Ingredient (a) is satisfied in the present case. | have found that AEFC and CASO, as joint
venturers, and AEFCAS as their agent, owed fiduciary duties to Aequitas in respect ol the provision of
corporate advice. The [irst payment in the present case was made by ALZFC 1.easing as ‘donor’, out ol
the proceeds of sale ol the Rendell Industries shares to Aequitas No 1. The payment of $50,000 was
made 10 AIZFCAS, and AEFC became entitled to it under the terms of the joint venture agreement. The
second payment of $69,400 was made by AEFC as donor to CASQ. Thus, both payments were received
by liduciaries. Both payments in the present case were “gilts® lor the purposes of determining whether
they were bribcs. The payment of $50,000 arose out of Mr Gledhill's decision to increase the purchase
price payable by Aequitas by that amount, and to pass the proceeds through the AEFCAS joint venture
accounts - there was no obligation to do so. The payment of $69,400 was purportedly made under the
amended joint venture agreement. but the amendment which provided Jor it was made aller AEFC
l.easing had sold the Rendell Industries shares to Aequitas No 1, and lurther, the payment was made
carlier than the amended clause required. Again, therefore, it was a payment which AEFC was not
obliged to make.

372 In my view, ingredient (b} was satisfied in respect of the payment oI $50,000 but not the payment
ol $69,400. The payment of $30,000 was made at a time when it was capable of being an inducement to
ALFCAS, Mr Rees and Mr Mullins to eiTectuate the sale of the Rendell Industries shares to Aequitas
No 1. As | have explained, that transaction was in breach of AEFCAS’ fiduciary duty, as agent Jor the
joint venturers and as a promoter, to avoid conilicts between interest and duty. According to Mr
Gledhill, whose purpose (expressed in his memorandum of 12 November 1985) should be attributed to
AEFC, the payment was to be made to recognise the part played, presumably by AEFCAS, in
structuring the transaction. It was, therefore, a reward Tor a trangaction structure which involved a
breach of liduciary duty. The promise ol payment ol such a reward, to be made out ol the proceeds ol a
sale that had not been completed, Irom money to be raised Irom external investors who had not yet
invested, was an inducement to AEFCAS, Mr Rees and Mr Mullins to complete the transaction in order
to secure the payment. The Jact that AEFCAS ijtsel)’ would not be the ultimate beneliciary of the
payment was not decisive. 1t was in the interests of AEFCAS, and Mr Rees and Mr Mullins, to see the
transaction through to its completion and sccure the Tee for ARRFCAS, so that AEFCAS could be
regarded as successful and prolitable and worthy of Turther support from AEFC.

373 ‘The arrangements which led to the payment ol $69,400 were made ajler ALFC leasing had
contracted to sell the Rendell Industries shares to Aequitas No 1 Tor $960,000. The amendments to the
joint venture agreement, dated 13 March 1986, were ellectively contemporaneous with the issue of the
private placement memorandum, under whieh investment funds were raised and used to complete the
share transaction. it might be argued that AEFC agreed to the amendments in order 1o induce Mr
Mullins, through his company CASO, to ensure that suflicient funds were raised so that the share
transaction (which, as I have said, involved a breach ol liduciary duty) could be completed. However,
the evidence falls short of establishing that AEFC or Mr Gledhill had such a purpose in agreeing 1o the
joint venture agreement amendments. The amendments covered a wide range ol matters, including the
way in which CASO would be remunerated in respect of prolits. } accept, as the plaintilTs submit, that
Messrs Gledhill. Rees and Mullins must have realised on 13 March 1986 that clause 7A.04 would give
CASQ an eventual entitlement to approximately $70,000 in respect of the purchase of the Rendell shares
by Acquitas No 1. That conclusion was drawn ip a paper for the May 1986 meeting oI’ AEFC's board.
But the evidence does not indicate that any of the amendments to the joint venture agreement were made
for the specilic purpose of providing an inducement 1o CASO in respect of the share transaction.



374 Nor, it seems to me, could they have done so. 13ache had already agreed to underwrite the private
placement of shares in Aequitas to an amount ol $1 million, an amount sulficient to cover the payment
due to AEFC L.easing. The payment was made a year earlier than the amended joint venture agreement
required, by arrangements made in May 1986, well after completion of the share transaction,

375 1n these circumstances | find that neither the payment of $69,400, nor the promise to pay it,
operated as an inducement to CASO to give eflect to the share transaction in breach ol its liduciary duty.
1 should add that, notwithstanding an ambiguous answer by Mr Gledhill in cross-examination, 1 do not
regard the pavment of $69,400 as capable of being an incentive to ensure that Aequitas No.1 did not
walk away Irom the deal. 1 have rejected Mr Gledhill’s evidence that they would have been allowed to
do so; Turther, the transaction was settled well belore the payment was ealculated and made.

376 Ingredient (c) raises the question whether Acquitas or Aequitas No 1 was aware ol the payments.
The arrangements Jor the payments were well known to Messrs Rees and Mullins. Mr Rees was
managing director and chiel executive officer of Acequitas at the relevant time. In the defendants’
submission, his knowlcdge was the knowledge ol Aequitas, either because he was to be regarded as the
directing mind and will o the company, or on the basis that, as an executive director of the company, his
knowledge was the knowledge ol Aequilas because he had authority to reeeive information lor the
company on matters conceming its aflairs, For the reasons given carlier. | Tind that Mr Rees was not the
directing mind and will of Aequitas and his knowledge is not to be attributed to Aequitas because he was
acting in Iraud of the company.

377 The plaintiils submit that once a prima facie case ol an agreement to pay a bribe has been
established, the onus is on the defendants to prove that Tull and Irank disclosure was made: Federal
Supply & Cold Storage Co of South Africa v Anghern & Piel (1910) 80 LIPC 1, 4; Hayward v
Roadknight {1927} VLR 5312, 517 (Dixon AJ), 521 (Full Court). But in the present case there is no
evidence to suggest that anything like adequate disclosure was made to the independent directors ol
Aequitas or in the private placement memorandum, so it is upnecessary to rely on any proposition about
onus of prool.

Conclusions as to bribes

378 My conclusion is that, while ingredients (a) and (c) are satislied with respect to both payments,
ingredient (b) is satislied only in respect of the payment of $50,000. Therelore the payment of $30,000
was a bribe, but the payment ol $69,400 was not.

379 The plaintiiTs submit that the Iact that the arrangements Tor the second payment varied from those
Jor the First payment did not palliate the wrong, or the consequences of it. They refer to Re Morvakh
Consuls Tin Mining Company (McKay’s Case) (1875) 2 ChD 1. 1 agree with this submission in
principle, but it does not apply to the present case, in view of my Finding that the second payment lacked
one ol the characteristics of a bribe.

Remedies in respect of bribes

380 1 turn to the question ol the most appropriate remedy in respect ol the bribe. At common law, the
principal has alternative remedies, both against the donor and against the fiduciary agent, as the Privy
Council explained in T Maheson S/ Thambiah v Malaysia Government Officers' Cooperative Housing
Society Ltd [1979] AC 374, 383. The principal may recover the amount ol the bribe in an action lor
money had and reccived or, alternatively, sue Tor damages Jor Iraud to recover the amount of the actual
loss sustained in consequence of entering into the transaction in respect ol which the bribe was given.

381 Inequity, however, the giving of a bribe is treated as a species of equitable fraud, for which the
remedies include rescission ol the transaction induced by the bribe. As James 1.J said in Panama &
Sonth Pacific Telegraph Company v India Rubber Gurta Percha & Telegraph Works Co (1875) LR 10
Ch App 515. 526:



‘According to my view of the law ol this Court, | take it to be clear that any
surreptitious dealing between one principal and the agent of the other principal is a
fraud on such other principal, cognisable in this Court. That | take to be a clear
proposition, and | take it, according to my view, to be equally clear that the defrauded
principal, it he comes in time, is entitled, at his option, to have the contract rescinded,
or, il'he elects not to have it rescinded, to have such other adequate reliel as the Court
may think right lo give him.’

382 The *other adequate relief™ tp which James 1.J referred inciudes equitable compensation in a
measure designed 1o restore the plaintills to the position they would have occupied had the bribe not
been given. It might seem harsh that the payment ol a bribe of only $50,000 should Iead to the
rescission ol'a contract producing an obligation to pay $960,000 plus interest and other adjustments, or
equitable compensation requiring a money payment ol the same order. That, however, simply rellects
the Tact that, as Romer L) said in the Hovenden case, at 43, the courts have always *strongly condemned®
the giving of bribes. The Privy Council put the point even more strongly in Attorney-General for Hong
Kong v Reid, at 330: *Bribery is an evil practice which threatens the Toundations ol any civilised
socicty®. 1 shall return to the measure ol recovery later.

Liability for knowing involvement in breaches of equitable duties

383 A third party (a ‘stranger”) who becomes involved with liduciaries who breach their duty to their

principal may also be liable to the principal, as a constructive trustee, In Barnes y Addy (1874) LR 9 Ch

App 244, 231-2, L.ord Selborne 1.C said:
‘[The responsibility ol'a trustee] may no doubt be extended in equity to others who are
not properly trustees, if they are found ... actually participating in any fraudulent
conduct of the trustee to the injury of the cestui que trust. But ... strangers are not to
be made constructive trustecs merely because they act as the agents ol trustees in
transactions within their legal powers, transactions, perhaps, ol which a Court ol
Equity may disapprove, unless those agents receive and become chargeable with some
part ol the trust property, or unless they assist with knowledge in a dishonest and
Fraudulent design on the part of the trustees. ... 11 those principles were disregarded, 1
know not how anyone could, in transactions admitting of doubt as to which view a
Court of Equity might take of them, safely discharge the ofTice of solicitor, ol banker,
or of agent of apy sort 10 a trustee. But, on the other hand, it persons dealing honestly
as agents are at liberty to rely on the legal power of the trustees, and are not to have
the character of trustees constructively imposed upon them, then the transactions of
mankind can salely be carried through; and | apprehend those who create trusts do not
expressly intend, in the absence ol Iraud and dishonesty, to exonerate such agents of’
all classes from the responsibilities which are expressly incumbent, by reason of the
liduciary relation, upon the trustees,’

384 The principles of that case apply where a stranger becomes involved in a breach ol duty by a
Hduciary who is not an express trustee: Consul Developments Pty Lid v DPC Estares Pty Led (1975) 132
CLR 373. 1 have referred to the *second limb® ol Barnes v Addy. That expression is commonly used to
refer to the category of liability ol someone who has not received trust property but has become involved
with knowledge in a dishonest and Fraudulent design. The first limb ol Lord Selborne’s Tormulation is
concerned with ‘the liability of a person as a recipient ol trust property or its traccable proceeds’; while
the second limb *is concerned with what, lor want ol a better compendious description, can be called the
liability ol an accessory 1o a trusiee’s breach ol trust’: Royal Brunei Airlines v Tap [1993] 2 AC 379,
382. Although Lord Selbornc's formulation has been described as a “straitjacket” that has been
interpreted as il"it were a statute, inimically to analysis of the underlying concept (Royal Brunei dirlines,
at 386), the Barnes v Addy apothegm still uselully describes the general territory ol third party liability
Tor breach of Iiduciary duty.

385 lord Selborne refenred to an agent \who *assists® in a dishonest and fraudulent design. Butifa
stranger can be said to have procured or knowingly induced the Fiduciary's wrongdoing, the case against
the stranger is even stronger; see Royal Biunei Airlines, at 384; and nole generaily C Harpum, ‘The
Stranger as Constructive Trustee’ (1986) 102 LQR 114, 141. The assistance or procurement or



indueecment must relate to ‘a dishpnest and fraudulent design on the part of the trustees [or other
fiduciaries]’. The meaning ol these words was considered by the Privy Council in the Royal Brurei
Airfines case.

386 In that case the airline appointed a company called Borneo Leisure Travel (‘BLT7) to act as its
general travel agent in Borneo for the sale ol passenger and cargo transportation, by a written contract
signed on behall'of BLT by Mr Tan. BLT was required by the contract to hold money reccived Jor the
sale of passenger and cargo transportation in trust Jor the airline, and pay that money to the airline within
30 days. In practice, the money received by BLT was paid into its general account rather than any
separate bank account. Mr Tan and his wife were the directors ol BL.1" and its sole sharecholders, and the
company was ellectively controlled by Mr Tan. BLT failed to pay the airline as requircd by the
contract, and the airline terminated the contract and took proccedings against Mr Tan to recover the
unpaid money. The trial judge Found Mr Tan liable under the accessory limb of Buines v Addy, since he
authorised the wrongful usc, Tor ordinary business purposes, of money that he knew to be subject to an
express trust in favour of the airline. 1t was not necessary, according to the judge, to show that Mr Tan
had personally gained from the breach ol trust. The Court ol Appeal ol Brunei arussalam allowed Mr
Tan'’s appeal on the ground that, although there had been a sorry tale of mismanagement and broken
promises, it had not been established that BLLT was guilty of fraud or dishonesty in relation to the
amounts it held in trust for the airline. Consequently there was no *dishonest and fraudulent design.

387 The Privy Council reversed the Court ol Appeal's decision, holding that it was not necessary lor the
breach of trust to be a dishonest and Jraudulent breach by the trustee, but it was necessary to show
dishonesty on the part of the accessory. The principle adopted by their Lordships was that “a liability in
equity to make good resulting Joss attaches to a person who dishonestly procures or assists in a breach of’
trust or 1Tduciary obligation” (at 392). Mr Tan was liable to the airline because he caused or permitted
his company to apply money collected in trust Tor the airline in a way he knew was not authorised by the
trust ol which the company was trustee (at 393). He used the airline’s money to relieve cash low
problems, treating it as a rolling 30-day credit. That was suflicient to render his conduct dishonest, cven
though he hoped to be abie to repay the money. It was not necessary to establish that he intended to
defraud the airline.

388 Their Lordships made some pertinent observations on the meaning of ‘dishonesty’, as follows (p
389-90):

‘Whatever may be the position in some criminal or other contexts (see, for instance, R
v Ghosh [1982] QB 1033), in the context of the accessory liability principle acting
dishonestly, or with a lack of probily, which is synonymous, means simply not acting
as an honest person would in the circumstances. This is an objective standard. At Iirst
sight this may seem surprising. Honesty has a connotation of subjectivity, as distinct
from the objectivity of negligence. Honesty, indeed, does have a sirong subjective
clement in that it is a description of a type ol conduct assessed in the light of what a
person actually knew at the time, as distincl from what a reasonable person would
have known or appreciated. Further, honesty and its counlerpart dishonestly are
mostly concerned with advertent conduct, not inadvertent conduct. Carelessness is not
dishonesty. Thus Jor the most part dishonesty is to be acquainted with conscious
impropriety. However, the subjective characteristics of honesty do not mean that
individuals are Jree to set their owp standards of honesty in particular circumstances.
The standard ol what constitutes honest conduct is not subjective. And honesty is not
an optional scale, with higher or lower values according to the moral standards ol cach
individual. 1Fa person knowingly appropriates another’s property, he will not escape a
linding of dishonesty simply because he sees nothing wrong in such behaviour.

‘In most situations there is little dilliculty in identifying how an honest person would
behave. onest people do not intentionally deceive others Lo their detriment. Honest
people do not knowingly take others’ property. Unless there is a very good and
compelling reason, an honest person does not participate in a transaction if he knows it
involves a misapplication of trust assets to the detriment of the beneliciaries. Nor does
an honest person in such a ease deliberately closc his cyes and ears, or deliberately not
ask questions, lest he learn something he would rather not know, and then proceed
regardiess.’



389 Their Lordships applied these observations to the area of commercial risk-taking. They observed
(at 389) that all investment involves risk, and that ‘imprudence is not dishonesty, although imprudence
may be carried recklessly to lengths which call into question the honesty of the person making the
decision’, this being especially so if the transaction serves another purposc in which that person has an
interest of bis own. They referred to ‘commercially unacceptable conduct” and added (at 390) that
‘acting in reckless disregard of others’ rights or possible rights can be a tell-tale sign of dishonesty’,
concluding (at 391) that ‘ullimaiely, in most cases, an honest person should have little difficulty in
knowing whether a proposed transaction, or his participation in it, would offend the normally accepted
standards of honest conduct’,

390 As to the relevance of the personal characteristics of the third party, their Lordships said (at 391):
‘... when called upon to decide whether a person was acting honestly, a court will look
at all the circumstances known 1o the third party at the time. The court will also have
regard to the personal attributes of the third party, such as his experience and
intelligence, and the reason why he acted as he did®.

391 Finally, 1 should note their Lordships’ discussion as to whether mere negligence is sufticient to
generate accessory hability. As 1 read their advice, the question for their Lordships was whether the
accessory owes a common law duty of care to the beneficiaries, the assumption apparently being that
cquitable liability is confined to cases where the accessory’s conduct is dishonest. In most cases, in their
Lordships’ opinion, no such duty of care will be owed.

392 Although various Australian courts bave applied the Roval Brunei dirlines case (for example,
Beach Petroleum NI, v Kennedy (1999) 48 NSWLR 1 Humphris v Jenshol (1997) 160 ALR 107; Duke
Group Ltd y Pilmer (1999) 73 SASR 64), the I1igh Court of Australia has not yet had the opportunity to
consider it. Flowever, in my opinion those prineiples are generally consistent with the High Court's
judgment in the Consul Development case. Indeed, the Privy Council in Raypal Brunei Airlines treated
the Consul Development case as broadly in line with the dishonesty test which their Lordships
cnunciated (at 388). The singular contribution of the Royal Brunei Airlines case to the development of
law is that their Lordships treat the accessory’s Hability as dependent on dishonesty rather than
knowledge, and therefore consign to legal history the numerous cases that had identified increasingly
refined sub-categories of actual and constructive knowledge. The High Court did not take that step in
Canstd Development, but by adopting a narrow view of *knowledge’, the practical effect of which is
similar to a test of dishonesty, they paved the way for that step to be taken. 1t is therefore clear, in my
opinion, that the Reayal Brinei Airlines case is a statement of the modern Australian law.,

393 1 have dealt with the Royal Brimei Airlines case extensively because, in my opiriion, it is a case of
particular importance with respect Lo the position of Mr Gledhill. In the further amended statement of
claim, the plaintiffs seek to invoke the principles of accessory lability under Barnes v Addy with respect
to the breaches by Messrs Mullins and Rees of their fiduciary duties as directors of Aequitas and
Acquitas No 1, They contend that Mr Gledhill dishonestly procured or assisted in those breaches. Itis
clear, first, that Mr Gledhill did not procure or induce or assist the breach of tidueiary duty which arose
when Mr Mullins failed to disclose his interest in the $69.400 commission to the board of directors of’
Aequitas No 1. He had no actual knowledge that disclosure had taken place, and it could not be said that
his connection or relationship with Aeguitas No. T was such that he ought to have known that there had
been no disclosure: Companies (NSW) Code, s 68A(4). He was therefore entitled to assume that the
constitution of the company had been complied with, and that Mr Mullens as a director had properly
performed his dutly to the company: ss 68A(3){a) and (f). As to that breach of duty, the question of
dishonesty does not even arise.

394 1Dhave also found that Messrs Mullins and Rees breached their fiduciary duty as directors of
Acquitas and Aequitas No 1 by virtue of their overall conduet during the period from November 1985 to
March/April 1986, My findings on Lhis point disclose a substantial level of involvement by Mr Gledhill,
The seed of the problem leading to the breach of duty by Messrs Mullins and Rees was Mr Gledhill’s
plan to develop an equity investment business [or AEFC, through the establishment of a joint venture
corporate advisory business and a publicly listed vehicle to which AEFC's short-term equity investment
could be sold. Whether the idea was conceived by Mr Gledhill or someone else, it was clearly



developed by him very actively, in his board paper ol 2 September 1985 and subsequently. Mr
Gledhill’s plan was inherently defective, because incvitable irretrievable confliets of intercst were built
into it. One of those incvitable conflicts arose out of the position in which Messrs Mullins and Rees
were placed, working for the corporate advisory business of the joint venture, beecoming involved in
directorships of target companies such as the companies of the Rendell group, providing corporate
advice to Acquilas, and in all of these activitics secking to secure their future welfare by producing
handsome profits for AEFC.

395 My analysis of the facts demonstrates that Messrs Mullins and Rees, influenced by their desire to
produce profits by AEFC, took an over-optimistic view of the potential position of the Rendell group
during this whole period, failed to make proper disclosure of the Rendell group’s difficulties to the
Aequitas companies, failed adequately to protect those companies, and failed to make proper disclosure
of relevant matters in the private placement memorandum. The consequence was that the Aequitas
companies did not receive an independent judgment to which they were entitled.

396 Itis undeniable, in my view, that Mr Gledhill induced, assisted and (to a degree) procured these
breaches of duty. As 1 have said, the breaches flowed from structural deficiencies in Mr Gledhill's own
plan for the expansion of the business of AEFC, a plan which he actively promoted and implemented.
He was well aware of the position in which Messrs Mullins and Rees were placed, and he took ne steps
to ensure that the independent directors and potential investors in Aequitas were fully informed of all the
facts and circumstances. On the contrary, he contributed an open letter to the misleading private
placement memorandum.

397 The more difficult question is whether Mr Gledhill's conduct was *dishonest’ in the relevant sense.
Mr Gledhill knew all the facts that constituted the breaches of fiduciary duty by Messrs Mullins and
Rees as a result of their overall conduet during the period from November 1985 to March/April 1986.
But I do not believe that, in developing his plan for AEFC to make equity investments, and in
contributing his letter to the private placement memorandum, he intended to deceive anyone.

398 A plan involving such obvious conflicts of interest was improvident, but it was not developed to
serve an ulterior purpose of conlerring a personal interest on Mr Gledhill, who would benefit from the
success of the plan only in his eapacity as general manager of AEFC. However, in my view Mr
Gledhill's plan showed a kind of moral obtuseness, in disregard for the rights of potential investors in
Aequitas. Its structure ensured that the interests of those investors would be subordinated to AEFC's
desire to make short-term profits. Though Mr Gledhill believed that the Rendell Industries shares were
not overpriced, he knew that their valuation depended on assumptions that had not been independently
verified and were increasingly open to question.

399 Howcever, looking at the circumstances objectively but taking into aceount Mr Gledhill's
characteristics as a observed in the witness box, 1 do not regard him as baving acted dishonestly. His
was an abject failure to act prudently and with duc diligenee, a but it was not so rcekless as to be
tantamount to dishonesty. His conduct may have rendered him liable to his company for want of care (it
is not for me to decide that question), but it di not render him an accessory to the breaches of fiduciary
duty of others.

400 1 turn now to consider whether Mr Gledhill has accessory liability in respeet of other breaches of
fiduciary duty. 1 bave found that ALFC (as well as AEFCAS and CASO) was in breach of the fiduciary
duty of a corporate or financial adviser, and that AEI'C and AEFC Leasing (as well as AEFCAS and
CASO) werc in breach of the fiduciary duty of promoters. But 1 have taken the view that Mr Gledhill
did not personally oecupy a fiduciary position, even though his conduct and omissions were amongst the
facts which gave rise to the fiduciary duties of AEFC and AEFC Leasing and their breach. Those
findings raise for consideration the guestion whether Mr Gledhill is liable as an accessory Lo those
breaches of liduciary duty.

401 1n my opinion tbe inevilable result of my findings is that Mr Gledhill procured or induced the
breach by AEFC of its fiduciary duty as a corporate or financial adviser, as a principal in the joinl
venture. But he did not do so dishonestly. My reasoning with respect to Mr Gledhill’s accessory
liability for breach of directors’ duty is equally applicable here. lle was in a position to ensure that the



privale place memorandum was not misleading, although he was not directly responsible for or involved
in drafting it. Had he done so, AEFC would have avoided liability for breach of its fiduciary duty. But
his failure to intervene to correct and perfect the document was a failure Lo act prudently or carefully,
rather than a failure to act honestly. While there were grounds for serious coneern about the Rendell
group’s future solvency, the evidence docs not indicate that he in fact held those coneerns and
deliberately suppressed them, He appears to have believed, though without any solid foundation, that
the price paid by Aequitas No.1 for the Rendel! Industries shares was fair, and that the group would
overcome its financial difficulties.

402 Mr Gledhill also procured or induced the breaches of fiduciary duty by AEFC and AEFC Leasing.
His conduct was an important ingredient in the circumstances leading these companics to be promoters,
Again, he was not dishonest, although his conduct was highly improvident.

403 Although the plaintiffs were given ample opportunities to amend the statement of claim, their
pleading of Mr Gledhill's accessory liability was, until the end, limited to accessory liability for breach
of the fiduciary duty of Messrs Mullins and Rees as directors. | have nevertheless considercd whether
Mr Ciledhill has accessory lability with respect to the breaches of the fiduciary duties of AEFC as
corporate adviser and promoter, and of AEFC Leasing has promoler. As it happens, I have regarded it
as open to me to {ind against Mr Gledhill on these matters, although in the end 1 have not done so. In
Gray v New Augarita Porcupine Mines [1952} 3 DLR 1, the pleadings alleged fraud in the sense of
deceit or misrepresentation, rather than breach of fiduciary duty. But the Privy Council took the view
that cnough was said in the statement of claim to show that special reliance was intended to be placed
upon the defendant’s obligations as a director and upon his breaches of fiduciary duty, and consequently
a claim based on “equitable fraud’ was open on the pleadings. Their Lordships said (at 13-14) that “what
maltters is that a defendant should have had adequate warning by the pleadings as to the issues of fact
that are to be raised against him ...". In my opinion, the further amended statement of claim gave Mr
Gledhill ample warning of the issues of fact in this case. The question of his potcntial accessory
liability, with respeet to the breaches of fiduciary duty by AEFC and AEFC Leasing, does not raise any
new issues of fact, especially given that the pleadings alleged that Mr Gledhill was a primary fiduciary
along with AEFC and AEFFC Leasing.

404 The accessory liability of AEFC and AEFC Leasing also depends upon eslablishing that they have
been dishonest. Although Mr Gledhill was not the directing mind and will of those companies, he was
their primary agent in all relevant matters. 1 have found that he was not dishonest. 1t lollows that
veither of the companies was dishonest, and consequently they have no accessory liability for the
breaches of directors’ duty by Messrs Mullins and Rees. But I have found them to be liable as primary
fiduciaries.

Fraudulent misrepresentation and misleading or deceptive conduct

403 The further amended statement of claim alleges that AEFC and Mr Gledhill failed to disclose
various matters with respect to the financial condition of the Rendell group, allowing representations to
be made to Acquitas and Aeguitas No 1 which they knew to be false. Thereby, it is alleged, they
engaged in conduct which amounted to deceit at common law and fraud in equity, and conduct which
was misleading and/or deceptive or likely to mislead or deceive contrary to s 32 of the Trade Practices
Act 1974 (Cth) and s 42 of the Fair Trading Act 1987 (NSW).

406 To suceeed in an action of deceit, the plaintitls must prove, inter alia, that Mr Gledhill and AEFC
knew that the misrepresented material was false, or did not care whether it was true or [alse: Dernvy ¥
Peek (1889) 14 App Cas 337. 1 have found (for the purposes of accessory equitable liability) that Mr
Giledhill was not dishonest, but he acted very imprudently, and even showed a kind of moral obtuseness,
both with respect to making a realistic assessment for himself of the position of the Rendell group, and
ensuring that the true position was disclosed to Aequitas and its external investors. lle appears to have
believed that the Rendell group would survive and that the private placement memorandum was not
misleading. Assuming that he can be said to have made the representations alleged in the pleading, he
neither knew that those representations were false, nor made them without caring whether they were
false or true. Consequently the ingredients for deceit have not been made out. The position is no
different with respect to the allegation of cquitable fraud in the active sense, as opposed to the extended



category of equitable fraud which includes breaches of fiduciary duty: RP Mcagher, WMC Gummow
and JRF Lehane, Equity Doctrines and Remedies (3rd ed, 1992), p 335.

407 The action based on statutory misleading or deceptive conduct must fail, in my opinien, because it
is clearly statute barred, Section 82(1) of the Trade Practices Act says a person who suffers loss or
damage by conduct of another person that was done in contravention of, inter alia, s 52, may recover the
amount ol the loss or damage by action against thal other person or against any person involved in the
contravention. The equivalent provision in the IFair Trading Act is s 68(1), relating to proceedings based
on contravention of s 42. That is the cause of action asserted in the pleading.

408 Section 82 (2) (s 68 (2) of the Fair Trading Act) states that an action under subsection (1) may be
commenced at any time within 3 years after the date on which the cause of action acerued. In this case
the losses suffered by the misleading conduet arose out of payments made by Acquitas and Aequitas No
1 during the period from 25 November 1985 to 15 Iuly 1988, allegedly induced by the defendants’
mislcading conduct, The most recent ol these payments was more than three years before the
proceedings were commenced on 6 November 1991. The causc of action was complete when the loss
was ascertained and quantified: Wardley Australia Lid v State of Western Austrohia (1992) 175 CLR
514,

409 1In my opinion, the evidence is that the plaintifts’ loss in respect of ils equity investments had been
ascertaincd and quantified, at the latest, when a provisional liquidator was appointed on 18 August 1986,
shortly afler the appointment of a receiver and manager and the delivery by Arthur Young of their
preliminary report, which demonstrated that Rendell Industries was insolvent. By virtue of those events,
it had become clear that there would be nothing available for contributories. There may have been some
slight prospeet for Aeguitas and Acquitas No 1 Lo reecive a distribution in the winding up of Rendell
Industries in respect of their loans after those events, but it appears on the evidence that this prospect
faded outside the three-year limitation period. 1 therefore conclude that the misleading conduct claims
are statute-barred.

Conspiracy

410 1 have found that the payment of $69,400 by AEFC to CASO on 14 July 1986 was not a bribe or
secret commission because it was vot paid or promised as an inducement for a breach of fiduciaty duty.
Nevertheless the plaintiffs submit that the agreement to pay that amount was a conspiracy to defraud at
common law, relying on Mayor & ¢ of Salford v Lever [1891] 1 QB 168, 176. This is because, they say,
the corporate adviser of Aequitas (and for that matter, the Rendell group) was being paid 4 secret profit
without giving Aequitas the opportunity of knowing that AEFC Leasing only wanted to retain about
$890,000 of the price for the shares in a transaction in which AEFCAS was also, openly, charging over
$28,000 in fecs to Aequitas. Similar allegations are made with respect to the payment of $50,000.

411 The defendants say there was no agreement to pay AEFCAS any seeret commission to procure the
purchase by Aequitas No 1; that Messrs Mullins and Reces entered into the share sale agreement because
they regarded it 1o be in the best interests of Acquitas No 1, and did not regard it as improvident or the
purchasc price as excessive. They say that AEFCAS did not withhold avy information from Aequitas or
engage in fraud or misleading or deceptive conduct, and that AEFC by itself or its agent AEFCAS did
not procure Acquitas No 1 to enter into the share sale agrecment.

412 1n my opinion, the claim based on conspiracy is unsuccessful, even though 1 have found the
payment of $50,000 to be a bribe or secrel commission. Iam not persuaded on the evidence that the
payment of $50,000 was related to the agreement, even in an extended sense. 1t appears to have been
the product of a unilateral decision by Mr Gledhill. As regards the payment of $69,400, | have found
that it was not rclated to the share transaction because it was made after that transaction was completed,
and the evidence is insufficient Lo link the two events.

Breach of contract



413 Since the contract between the joint venturers and Aequitas was for the provision of advisory
services, it contained an implied term that Lhe venturers would, by their agent AEFCAS, exercise
reasonable carc in the performance of those services: Astley v Austrust Lid (1999) 73 ALIR 403, 414,
Although in November 1985 Aequitas was a captured entity, wholly under the control of Messrs Mullins
and Reces, they and Mr Gledhill intended that Aequitas would attract independent investors and have a
relatively independent board in due course. In those circumstances, the joint venturers were required by
the implied contractual term to give advice as corporate advisers (to be discharged by advice given to
Acquitas by Mr Mulling and Mr Rees) with respect to whether, before the transaction of 23 November
1985 was entered into, it would be prudent for Aequitas No 1 to enter into it. They should also have
considered, and probably implemented, arrangements to enable the contract to be reviewed once an
independent board was in place.

414 The evidence does not provide an adequate basis for justifying a price of $960,000 for the Rendell
Industries shares as at 25 November 1985, given that the shares had been acquired seven weeks earlier
for $250,000. Nothing in the evidence indicates that Mr Mullins or Mr Rees, or anybody else at the
time, condueted the kind of ‘due diligence” investigation that would have cstablished a fair price payable
by an independent third party. The defendants submit that no basis has been established in the evidence
for the conclusion that the transaction was not in the interests o’ Aequitas No 1, other than by reference
Lo what happened after the event. But this submission misconceives Lhe contractual duty of a corporate
or financial adviscr whose retainer extends to advice on a particular transaction. Knowing that AEFC
Leasing bad acquired the shares for a cash payment of only $230,000 scven weeks earlier, Mr Mullins
and Mr Rees should have taken care to advise as to whether the proposed higher price was fair.

415 The pricing of the transaction seemed to have emerged {rom the work carried out in June and July
1985, principally (it seems) by Mr Rees. Thereafier, it-appears, the figure of $910,000 was treated
without further analysis as the amount that AEFC expected lo realise from the sale of its investment,
either afier the stock exchange listing of Rendell Industries or by private agreement. It appears that Mr
Rees adhered to his caleulations during the period from July 1985 to April 1986, even though his
assessment can only have been based on assumptions about the financial viability and prospects of the
Rendell group that were placed under increasing strain.

416 Sincc the purchaser did not raise funds to complete the purchase until late March 1986, the implied
contractual obligation of the joint venturers required them to keep the transaction under review until that
time. Ap important component of the valuation of the Rendell group was the valuation of the Hurstville
property. Messrs Mullins and Rees were aware that the status report by Turner of 26 November 1983
estimated that the property could be expected to realise between $750,000 and $1 million. This was
much lower than the book value of the site, and also lower than the figure previously used by Mr Rees in
his caleulations. Mr Rees incorporated the lower end of the Turner estimales in his subsequent
calculations (see his notes of 4 December 1985), but gave the high end of the valuation range as $1.9
million, and then procceded on the basis that the high end of the range could be achieved through a sale
and lease back. None of Mr Gledbill, Mr Mullins and Mr Rees saw the Turner cstimates as raising an
issue for further investigation, requiring an indcpendent property valuation. Indeed, they acquiesced in
the Rendell board sweeping the Turner report under the carpet.

417 1do not find that Mr Recs disbelieved his own caleulations of value. The problem was that neither
he nor Mr Mullins or Mr Gledhill considered the question of Rendell's value from an objective
viewpoint. The evidence shows that they considered the transaction primarily from the viewpoint of
AEFC,

418 The plaintiffs arc highly critical of the conduct of Messrs Gledhill, Kelly, Mullins and Rees during
the period from November 1985 to March 1986. They allege that AEFC's strategy was to support the
Rendell group, even though they were aware of its financial difficulties, solely in order to keep it afloat
until adequate funds had been raised by Acquitas to permit the seitlement of the sale of shares to
Aequitas No 1. That is too strong a proposition, but it is true that during this period, they were acutely
aware of the connection between providing the Rendell group with sufficient funding to meet its
pressing obligations, and deriving a substantial profit through the sale of shares transaction once
Acquitas was put in funds by investors. Thus, in his memorandum dated 3 March 1986 to the Australian
Committee of AEFC, recommending an increase in the Rendell facilities, Mr Kelly noted that it was



‘critical that AEFC now provide further support to RIH pending the proposed share issue’, and that ‘the
commercial risks associated with AEFC’s involvement with Rendell are tempered by the substantial
profit to be made from the equity investment transaction’.

419 My conclusion, on balance, is that during the period prior to the sale and up to completion Messrs
Mullins and Rees, the principal execulives of the joint venture who were responsible for the provision of
financial advice to Acquitas, failed to give proper consideration to the interests of Acquitas, which are in
substance to be equated with the investment interests of'its potential investors. Moreover, in my opinion,
no reasonable corporate advisers in the position of Messrs Mullins and Rees, and thus in the position of
the joint venturers, eould have concluded that the transaction was in the interests of Aequitas in this
sense.

420 Mr Gledhill «vas in a position to direct their attention to the issues upon which Acquitas needed to
be given advice, but he did not do so, because he saw Acquitas as an entity that had been created to
serve the interests of AEFC. In the circumstances, through the failings of Messrs Mullens, Rees and
Gledhill AEFC and CASO, and their agent AEFCAS, breached their implicd contractual duty Lo exercise
reasonable care in the performance of their advisory services.

Negligence

421 My finding with respect to breach of contract provides a remedy for Aequitas against AEIC, but
there is no contractual remedy for Acquitas No | against AEFC, because Aequitas No 1 was not a party
to the advisory contract. Mowever, in my opinion AEFC, as principal in the advisory contract (a focus
of which was a purchase of shares by Aequilas No 1) owed a duty of care to thal company: Hawkins v
Clayron (1988) 164 CLR 539. In the eircumstances, the content of the duty was equivalent to the
content of the contractual duty of care: Astley v Austrust Lid, 73 ALJR at 413. The duty of care of a
corporate or financial adviser is relevantly broader than the duty of a solicitor retained on a particular
conveyancing transaction: cf Citicorp Australia Ltd v O'Brien (1996) 40 NSWLR 398; sce Waimond Pty
Lid v Byrre (1989) 18 NSWLR 642.

422 In a sense, my findings with respect to breach of contract and negligence are academic because, as
1 shall explain, the measure of recovery in cquitable compensation lor breaches of fiduciary duties is
more favourable to the plaintiffs.

Measure of recovery

423 1 have found that

AEFC breached its fiduciary duty as principal in a corporate and financial advisory relationship
with Acquitas and Aequitas No 1;

AEFC and AEFC l.easing breached their fiduciary duty as promoters of Aequitas and Aequitas No

ALEFC Leasing paid a bribe or secret commission of $50,000 to AEFCAS for the benefit of AEFC;

AEFC breached its contractual duty of care to Acquitas under its contract for the provision of
corporate and financial advice;

ALFC breached its common law duty of care to Aequitas No 1.

424 1 wrn now to the question of remedies with respecet to those breaches. The prayers for relief in the
further amended statement of claim seek damages, cquilable compensation and an account of profits.
Rescission is not sought. However, the plaintilts dirccted some submissions to relief by way of
rescission, and there is a question whether damages or equitable compensation can be ordered where
rescission is available. Morcover, in a case such as this, an appreciation of the scope and limits of the
remedy of rescission is an important part of understanding why a decree of equitable compensation is
appropriate, and how far the compensation may extend into consequential losses. 1 shall therefore first
consider the availability of rescission (although 1 do not intend, for reasons 1 shall give, to grant that
remedy), and then turn to equitable compensation damages.

Rescission



425 | have already noted that, where a transaction is induced by the giving of a bribe, rescission of that
transaction is an available remedy in equity. Reseission in cquily is also available in respect of breach of
an adviser's fiduciary duty (Maguire v Makaranis, at 467) and of a promoter’s fiduciary duty (as in 7racy
v Mandalay). Rescission is not available in respect of a breach of contract or the duty of care.

426 Rescission in equily docs not require precise restitution in integrum. A court of equity can require
adjustments to be made inter parties of a kind not available to a court of common law: Alati v Kruger
(1955) 94 CLR 216, to 223-4; Maguire v Makaronis (1997) 188 CLR 449, 467. The Court's decrece is
moulded to achieve “what is practically just’: Spence » Craveford [1939] 3 Al ER 271, 288 per Lord
Wright. Once a breach of fiduciary duty has been established, ‘the nature of the case will determine the
appropriate remedy available for selection by a plaintiff *: Maguire v Markaronis, at 467; sce also
Erlangey v New Sombrero Phosphate Co (1878) 3 App Cas 1218, 1278-9; Vadasz v Pionecr Concrete
(SA) Pty Lid (1995) 182 CLLR 102, 113-5.

427 Rescission in equily is a more {lexible tool than rescission at common law. The common law
required the plaintiff to return in specie that which he had received under the contract, in the same
condition as il was in when he received it; equity, having the means the common law lacked to ascertain
and provide for adjustments necessary to restore the parties substantially to the stalus quo, was able to
see the possibility of restitution in integrum in a much wider variety of cases: Alati v Kruger, at 223. In
that case, the Iigh Court found that rescission was available even though the business that was the
subject of the contract of sale had effectively been destroyed when the landlord subsequently re-entered
into possession of the business premises. In the present case, il is not clear to me on the evidence
whether Rendell Industries has been dissolved, so that its shares no longer exist. However, if the shares
do exist they arc worthless, and as | understand the evidence, sharchelders in Rendell Industries have not
received any distribution in its winding up, and will not do so. Thercfore *restitution” would not involve
the transfer of anything of value from the plaintiffs to the defendants, and consequently the effect of an
order for reseission would be very similar (except with respect to the measure of recovery) to an order
for the payment of money. On the authority of Afati » Kruger, these considerations would not prevent
the Court from ordering restitulion in this case, if it were othertvise appropriate to do so.

428 There is a question whether equitable compensation is available, as an alternative remedy, in a case
where rescission might be sought. Tracy v Mandalay is authority for the proposition that, il the property
on which the profit was made was acquired by the promoter before he or she became a promoter, there
can be no claim for recovery of the profit, nor, it seems, for equitable compensation. By extension of
that reasoning, if reseission is unavailable in such a case, neither is an account of profits or equitable
compensation; ef Ladywell Mining Co v Braokes (1887) 35 Ch 1D 400. The reasoning appears to be thal
if the company elects to affirm the purchase, it would be unjust for the Court to intervene to ‘re-wrile the
bargain between the parties’. Althougb it has an established pedigree (Re Kape Breton Co (1883) 29
ChD 795; Jacobus Marler Estates v Marler (1913) 85 LIPC 167n; Cank v Decks [1916] 1 AC 554),1
respectiully suggest that the reasoning underlying these cases is unsatisfactory, especially where
rescission has become impossible. 1n such a case refusal of an account or compensation would work
serious injustice: sce Gower's Frinciples of Modern Company Law 6th ed by P L Davies, (1997) pi37-
8. In such a ease an order for an account of profits or equitable compensation is not directed to re-
wriling the contract, but to addressing the consequences of conduct of the defendant thal was collateral
to the contract.

429 Moreover the reasoning is inconsistent with the modern approach to remedics, articulated in
Maguire v Makaronis (al 467) and other cases, that ‘the nature of the case will determine the appropriate
remcdy available for selection by the plaintiff’. In any case, the older cases acknowledge that the
position is different if the promoter acquires property after he or she has become a promoter, and sells it
to the fledgling company. That veas the case here, since AEFC and AEFC Leasing had become
promoters betore 25 November 1985.

430 Another question is whether equitable compensation might be combined with an order for
rescission. An cxamination of the relief granted in Tracy ¥ Mandalay (at 245-6, 247) shows that an order
fur reseission of a contract may be accompanied by ancillary orders which enable the plaintitTs to
recover costs that they have properly incurred in connection with the contract. In that case, the plaintiff



was indemnified ‘against all debts and liabilities (if any) whether for land tax, municipal water rates or
in respect of proceedings against the plaintiff or othenwise for which the plaintiff has or may become
liable to pay ...". Similarly, in Maguire v Makaranis (at 467-8) the High Court observed thal, in some
circumstances, a purchaser seeking rescission of a contraet for the purchase of a business, by reason of a
vendor’s fraudulent misrepresentations, may be entitled to an indemnity for trading losses incurred, both
before the purchaser disavowed the transaction and therealter whilst the business was maintained for the
benefit of the vendor; but the indemnity will extend only to that part of the trading losses which were
“directly occasioned® by the falsity of the vendor's representations.

431 The plaintiffs say that if the Court orders the rescission of the contract for purchase of the Rendell
Industries shares, it may couple that order with an order for cquitable compensation for the further
moneys which they invested in or lent to the Rendell group, subject to an assignment to the defendants
of the loan securities and shares obtained by the plaintiffs when they made those further investments.
As noted below, the further investments and loans amount to approximately as much as the purchase
price for the initial shareholding. 1n their written submissions, the plaintiffs say that this would be
‘restorative relief - Rendell Industries was benefited by - and strengthened by - these injections of
money, albeit thal they amounted to drops in a drain in the end’.

432 1 would be going somewhat beyond the present case law if 1 were to order both rescission and
equitable compensation in any general sense. As 1 understand the cases, the compensation orders that
have accompanicd a decree of rescission have been specific orders ancillary to the primary decree,
direeted to ensuring that the primary decree achieves its restitutionary purpose. Itis not clear to me that
I can both order that a contract be rescinded, and also make a serics of specific orders for equitable
compensation, if the theory underlying the compensation orders is only that the losses would not have
been occurred but for the wrongdoing. Orders for compensation in respect of rading losses ancillary to
rescission of a contract for the sale of the business., and in respect of taxes and dutics ancillary to
rescission ol a contract for the sale of land, are much more closely related to the primary relief, than
what is proposed by the plaintiffs in this case.

433 1f, however, 1 order equitable compensation but not rescission, the law requires that the
compensation be measured by reference to losses that would not have been incurred but for the breach.
The relevant case law is discussed below. According to the Warman International case, the plaintiffs
have the option of selecting the remedy of equitable eompensation to the exclusion of rescission. They
have exercised that election in the further amended statement of claim,

The plainiiffs’ lasses

434 The plaintifis claim damages or equitable compensation in the total sum of $2,569,651.90, together
with interest to be calculated at Schedule J rates. Interest has not been calculated, but it will be
substantial, since the losses were payments made during the period 1985-1988, now irrecoverable
because of the collapse of the Rendell group. The capital sum comprises total losses suftered by
Aequitas in the sum of $965,821.10, and total losses suffered by Aequitas No 1 in the sum of
$1,603,830.80. The plaintiffs have broken down their claims into categories, in their written
submissions. For the purposes of this judgment, the following summary will suftice:

n the prrchase price of $960,000, of which Aequitas paid $1,000 and Acquitas No 1

paid $959,000;

2) purchase costs in the sum of $11,296.50, relating to legal fees and stamp duty, paid by

Acquitas No 1;

3) JSurther share pnrchases on 3 June 1986 in the sum of $486,375 paid by Aequitas;



#

(6

@)

(8)

)

costs of further share purchases (stamp duty) in the sum of § 1.911.10 paid by

Acquitas;

loans to Rendell Industries and others related to the Rendell group, in April, June and
July 1986, totalling $430,000 by Aequitas and $575,000 by Aequitas No 1 (the
plaintiffs’ schedule contains a typographical error in which the figure $400.802.80
should be $400,302.80);

cost of laans (stamp duty) in the sum of § 3,291 paid by Aequitas No 1;

cost of enfurcemeni against Rendell Industries (investigating accountants and

solicitors) totalling $11,000 paid by Aequitas and $25,436.15 paid by Aequitas No 1;

Joration casts (accountants and solicitors) in the sum of $15,535 paid by Aequitas;

and

exira paymients 10 ANZ Bank in the sum of $29,807.24, paid by Aequitas No | in July
1988 (arising out of scttlement of a claim by the Bank on a guarantce executed by
Aequitas No 1 in Tavour of the Bank on 26 June 1986, of the indebledness of Rendell

Industries (NSW) Pty Ltd).

435 The defendants do not dispute these figures, except as to two matters. On these points 1 agree with
the plaintiffs. First, the defendants say, as to category (3), that there is insufticient evidence of the
circumstances surrounding the making of a loan of $11,200 to Mr Turner, to warrant any {inding that
they could be liable for this sum. But the cvidence indicates that the loan was made at the direction of
the Rendell Industries board. It is therefore a payment which Aequitas No 1 would not have made, but
for its involvement with the Rendell group. Secondly, the defendants say, as to category (8), that there
is insuflicient evidence to warrant recovery of a payment of $3,000 to Law & Milne. 1t seems to me
probable, however, that this account related cither to the proposed flotation of Aeguitas or Lo advice
given by that firm on potential areas of recovery. In cither case, it is a payment that would not have
been made but for the involvement of Aequitas with the Rendell group.

436 Some of the plaintiffs’ categories of loss are directly the result of the wrongful conduct of AEFC
and AEFC l.easing. Some are categories of foresceable loss. While it is doubtful in others whether the
loss was foreseeable.

437 Thus, clearly calegories (1) and (2) are recoverable as losses directly consequent upon the breaches
of duty. Category (8) is recoverable as a foresceable loss, since Aequitas No 1 was induced by breaches
of duty to enter into a contract Lo purchase the Rendell Industries shares and it was foresecable that, in
consequence of that transaction, Aequitas would incur costs in preparing for flotation and stock
exchange listimg. The costs in category (7) were also foreseeable, since it could be predicted that if
Acequitas No | became a major sharcholder in Rendell Industries, which was known by the defendants to
be in difficult finuncial circumstances and subsequently failed, it would be likely to incur some
accounting and legal costs in connection with that failure, regardless of whether it also made loans to the

group.

438 However, I do not regard the acquisition of further shares (categories (3) and (4)) or the making of
loans to the Rendell group (categories (5), (6), and (9)) as foresecable consequences of the defendants’



wrongdoing. It is true that these events would not have occurred but for Aequitas No 1 becoming
involved with the Rendell group in consequence of the purchase of shares induced by two of the
defendants’ breaches of duty. But it was not, in my view, foreseeable that Aequitas and Aequitas No |
would voluntarily choosc to make further investments in the Rendell group. At most, it could be
foreseen that they would be under some pressure or temptation to do so.

439 To the extent, therefore, that the plaintiffs’ entitlement to damages is limited by considerations of
foreseeability, 1 would limit their recovery to categories (1), (2), (7) and (8). 1t thus becomes necessary
to consider whether there is a basis for recovering the additional categories of loss in a manner that
sidesteps the requirement of foreseeability. 1t appears, for reasons 1 shall now set out, that the plaintiffs
are entilled to recover the additional categories of loss because of the fact that the wrangdoing of two of
the defendants amounted Lo breaches of fiduciary duty entitling them to equitable compensation, not
merely lorts and breaches of contract entitling them to common law damages.

Account of profits

440 1t appears to me that the plaintiffs’ submissions elect, in effect, Lo pursuc equitable compensation
rather than an account of profits. This they arc entitled to do: Warman International Ltd v Dwyer
(1993) 182 CLR 544, 359. In view of my findings concerning the consideration, there would be a
recoverable profit on the sale of shares, measured by the difference between the purchase price of
$960,000 and the amount paid by AEFC Lcasing for the acquisition, less a cost of funds component for
that amount. Mr Gledhill calculated the profit at $90,000, and the Court would accept that caleulation.
However, by seeking equitable compensation rather than an account for profits the plaintifis will recover
the whole $960,000, and much more besides.

Meaxure of recovery at cammon law and in equity

441 leaving aside the question of exemplary damages, the measure of loss for negligence is the
restoration of the plaintiffs to the position they would have been in but for the defendants’ tort: see, for
example, Livingston v Rawyards Coal Co (1880) 5 App Cas 25, 29 per Lord Blackburn. The measure of
damages for breach of contract is different in formal terms, since it includes expectation loss, but it
produces a result identical in substance with the tort measure of damages in the present case. Both in
tort and contract, the defendants are liable for the forcseeable consequences of their conduct: Wagon
Mownd (No 1) [1961] AC 388, 420.

442 Equity intervenes in a case ol breach of fiduciary duty, not so much to recoup a loss suftered by the
plaintiff as to hold the fiduciary to, and vindicate, the high duty owed to the plaintitl: Magire v
Makaronis (1997) 188 CLR 449, 465; Warman International Lid v Dwyer (1994) 182 CLR 544, 557-8.
Nevertheless breach of an cquitable duty may lead, in an appropriate case, t¢ an order for the payment of
compensation rather than specific relief such as rescission. Equilable compensation, to be distinguished
from common law damages, is available in the case of breach of the fiduciary duty of an adviser or
promoter: Nocton v Lord Ashburtan [1914) AC 932, 956; Warman International Lid v Dwyer (1994)
182 CLR 544, 556-7. The order for the payment of compensation is designed to make good a loss in
fact suffered by the person to whom the duty is owed and which, using hindsight and commonsense, can
be seen to have been caused by the breach: Target Holdings Lid v Redferns [19961 1 AC 421, 439. Like
the tort measure of damages, an order [or the payment of ¢quitable compensation is designed Lo restore
the plaintiffs o the position they would have been in but for the defendants’ equitable wrongdoing:
Target Holdings, at 432. But it appears that there are some differences in the principles for the
assessment of loss. Foreseeability and remoteness in the common Jaw sense, and the doclring of novus
actus interveniens, are not applied in assessing equitable compensation: Magnire v Markaranis, al 470;
Target Holdings Lid v Redferns, at 434; O’Halloran v R T Thomas & Family Pty Ltd (1998) 45 NSWLR
262, 275.

443 1t is essential, however, that the losses made good are only those which on a common sense view
of causation, were caused by the breach: O'Halloran, at 273 per Spigelman CJ (citing Canson
Enterprises Lid v Boughton & Co {1991) 85 DLR (4th) 129, 163 per McLachlin J, dissenting). The
Court must identily ‘the criteria which supply and adequate or sufticient connection between the



equitable compensation claimed and the breach of fiduciary duty’: Maguire v Makaronis, a1 473;
O'Halloran, al 276. The rules for recovery of equitabie compensation are still developing, and there is a
normative aspeet to the determination of issues of causation: Beach Petrofeum NI v Kennedy (1999) 48
NSWLR 1, 90.

444 n some cases of equitable compensation, the courts adopt what Spigelman CJ referred to as *a
stringent test to the seleetion uf those events preeeding loss which are to be taken as causing the loss’:
O’Halloran, at 276-7. Where the fidueiary is a trustee who has been disloyal or has failed to observe the
rules fur due administration of the trust, the trustee must replenish the trust fund by restoring the assets
that have been lost by reason of the breach, or compensation for the loss of those assets: Target Holdings
Ltd v Redferns, at 434; Maguire v Makaraonis, at 471. In this context, losses will be taken to have been
caused by the breach if, but for the breach, the loss would not have oceurred (Target Holdings Ltd v
Redfurns, at 434; Maguire v Makaronis, at 470), and no closer conneetion between the loss and the
breach will be required.

445 The approach taken ta trustees is also taken where a company director uses a power to dispose of
company property for improper purposes, since in both cases the beneficiary of the duty is in the
position af vulnerability: O'Halloran, at 277. An even stricter approach to causation was taken in
Brickenden v London Loan & Swings Co [1934] 3 DLR 465, In that case Brickenden was a solicitor
who acted fur both a proposed mortgagor and a proposed martgagee, in a transaction from which he
would personally gain. He was found to have breached his duty by non-disclosure of material faets.
The Privy Council held (at 91) that Brickenden could not ‘be heard to maintain that disclosure wauld not
have altered the decision to proceed with the transaction, because the [client’s] action would be solely
determined by some other factor ...". Their Lordships continued: ‘Onec the Court has determined that
the non-disclosed facts were material, speculation as to what course the [client], on diselosure, would
have taken is nat relevant.’

446 1f Brickenden’s case governs the eircumstances, it is not even relevant to inquire whether, but for

the non-disclosure, the transaction would have been entered into, 1t might therefore be thought that

Brickenden's case has dispensed entirely with the requirement ol causation. However, in Beach

Petrojeum (at 91-94) the Court of Appeal carefully analysed the judgments at all levels in Brickenden,

and concluded that it is not authayity for the general proposition that in cases of breach of fidueiary duty,

the Caurt cannot consider what wauld have happened if the duty had been perforined. They said (93):
'Brickunden was concerncd with a chain of events in which the alleged default of the
fiduciary was a necessary compuonent. The infurmation which the solicitor was
obliged to diselose was the very information upun which the third party had to act. 1t
was sueh an act, neeessarily linked to the performance of the fiduciary duty, about
which 'speculation’ was said to be inappropriate.’

447 In Maguire v Makaronis, at 470-4, the High Court did nut express a concluded view on
Brickenden’s ease, but took the view that there is no need to apply it to cases of rescission, where the
equily 1u set aside the transaction is immediately generated by the breach of duty, and questions of
causation do not arise.

448 The same ‘but far’ test of causation is applied to claims for equitable compensation for
consequential loss. Here the courts do not hesitate to consider what the beneficiary of the duty waould
have done had there been no breach. Questions ol foreseeability, remoteness, and novus actus
interveniens are irrelevant. Thus, in Commomveaith Bank of Australia v Smith (1991) 42 'CR 390, 393,
customers of the Bank relicd on the Bank’s advice as to the value of a hotel and its financial viability,
and consequently purchased the hotel. It was held that the Bank had breached its fiduciary duty in
giving the advice, because it had conflicting duties to the purchaser and seller of the hotel, the scller alsa
being a bank eustomer. The court awarded the purehasers damages measured by the difference between
the amount paid for the hatel and its true value, plus interest. The purchasers’ claim fur damages for
consequential loss, measured as the difference between what the purchasers would have received had
they stayed in the employment which they held immediately before purchasing the hotel, and the net
profits of the hatel, was rejeeted. This was because the purchasers had already decided ta leave their
employment and conjecture as to what their pusition would have been had they not purchased the hotel
was pure speculation.



449 In the present case, the breaches of fiduciary duty by AEFC and AEFC Leasing relate to confTicts
between interest and duty. AEFC stood to derive substantial indirect benefits (through the inerease in
value of its subsidiary, AEFC Leasing, and through eventual receipt af the $50,000 commission), and
AEFC Leasing stoad o gain a substantial direct benefit (its profit), from the sale of the Rendell
Industries shares to Acquitas No 1. AEFC was a principal of the joint venture which undertaok to
provide corporate and financial advice to Aequitas, and both AEFC and AEFC lL.easing were promoters
of Aequitas and Aequitas No 1. They did not make timely disclosure of all material facts relevant to the
transaction, to the independent directors or potential investors. The undisclosed material facts included
the profit that AEFC Leasing stoad 10 gain on the transaction, and the declining financial cireumstances
of the Rendcll group. They allowed a materially false and incomplete private placement memorandum to
be issued.

450 Aceurate and full disclosure ta the Aequitas board prior to the sale transaction would not have
prevented Aequitas No 1 from contracting to buy the shares, since at the date of the contract it was under
the eontrol of Messrs Mullins and Rees, who were aware of all relevant matters, Accurate and full
disclosure immediately after the appointment of the independent board would probably not have brought
the transaetion to an end, since there was no right of review fur termination in the contract and it was too
late at that stage for the independent directors to have any influenec over the content of the private
placement memoranduin. A fortiari, such disclosure as was made to Mr Pond in the second half of
March 1986, for the purpose of preparation of his report, would not have brought the transaction to an
end, even assuming that the same infurmation was fully available to Messrs Rich and Donohoe. But in
my opinion, it is very likely that accurate and full disclosure in the private placement memorandum
wauld have dissuaded investors from applying for shares in Aequilas, as diselosure would have
informed them that Aequitas No I would be paying inuch more for the Rendell Industries shares than
had been paid by the vendor seven weeks before the contract of sale, and that the Rendell group was
suffering {from chronie and acute cash flow difficulties. Indeed, an accurate and full private placement
memorandum would ¢ffeetively have amounted to a warning against investment.

451 Aequitas No | would not have been able to complete the purchase transaction if investors had been
discouraged from subscribing for shares in Acquitas. [f that had oceurred, it is unlikely that AEFC
Leasing would have sought to enforce the contract against Aequitas Na 1, but if it had done so, Aequitas
would have had by that time sufficient independent directors that it could have taken proceedings for
rescission of the contract for breach of duty. 1t is probable that, instead of completing the purchase
transaetion on [ April 1986, the plaintiffs would have terminated the purchase by no later than that time.
Consequently, Acequitas and Aequitas Na 1 would not have suffered loss through the Rendell Industries
transaction, but for the breaches of duty by AIEFC and AEFC Leasing failing to ensure that accurate and
full disclosure was made in the private placement memorandum.

452 These factual conelusions lead me 1o hold that the breaches of fiduciary duty by AEIFC and AEFC
Leasing caused Aequitas and Aequitas No 1 1o suffer the losses of which they complain. It is not
necessary {or me o rely on Brickenden's case. However, it seems to me that the present facts fall within
Brickenden's case, even on the narraw ratio ascribed to that case by the Court of Appeal in Beach
Petroleum. In other words, in this case the element of causatlion between breach and loss is satisfied, for
the purposes of equitable eompensation, whether or not Brickenden remains good law in Australia.

433 On the state of the authorities, the plaintiffs are entitled tu be restored to their position prior to 23
November 1985, and to recover all of the losses that they would not have incurred but for the defendants’
breaches. I the breaches had not occurred, the plaintiffs would not have cumpleted the purchase
transaction on the 1 April 1986 and wauld have terminated the contract by that time. Therefore, they
would not have inade the short-term loan of 3 April 1986 or any of the subsequent loans, and they would
not have made the loan of $486,3735 and converted it into equity. All those steps have led to losses of
the amounts invested, and consequential losses. They are all recoverable as equitable compensation.

454 The defendants say that contributing fault is to be taken into aecount when making a determination
of the amount of equitable compensation to which a plaintiff is entitled: Duke Group Ltd (in fig) v
Fihner (1999} 31 ACSR 213, at 383-391, especially at 389. Assuming that this statement of principle is



carrect (notwithstanding dieta to the contrary, to which his Honaur refers), it has no application in the
present circumstances. There was no eontributing fault, on the part of the plaintifls, to their own loss.

435 It is true that, from late March 1986, the dircetors of Aequitas had available to them the
infarmation supplied by Mr Pond for the purposes of his report. That information shuwved the acute
financial difficulties of the Rendell group, but (as | have said) it did not establish that the ecompany was
insolvent. 1t was open to a person in the position of Mr Pond, expert in the affairs of the building
industry, to take the view that the problems of the Rendell group were cash Ilow probleins (acute though
they were), which could be overcame by the injection of additional funds. That, in effect, is the view Mr
Pond in fact took. | have also found that the information supplied to Mr Pond provided grounds for
serious cuneern about the solvency of the Rendell group in the future. But consistently with that finding,
it was open fur Mr Pond to believe, as he did, that the injection of further funds by Aequitas and others
would enable the problem to be solved. DPotential investors, as | have found, would be likely to take a
more conservative view,

456 1t follows, in my opinion, that while the plaintiffs would be entitled to recover the losses in
categories (1), (2), (7) and (8), but not the losses in categories (3), (4), (3), (6), and (9) as comnon law
damages for tort and breach of contraet, all nine categories uf loss are recoverable as equitable
compensation for breaches of fiduciary duties.

Interest

457 The plainti{Ts seek interest at Sehedule J rates on all of the losses recoverable by them from the

time when the losses were incurred until the date of my orders. The defendants’ submission on interest is

as follows:
“Given that ‘an order for the payment of interest at commercial rates extending for long
periods into the past is prima facie productive of unfaimess 1o the defendant, it would
be inappropriate for the Court to make an order requiring the defendants to pay interest
as from the dates on which the plaintiffs say they incurred the losses: Simonius Vischer
& Co v MHolt & Thompson [1979] 2 NSWLR 322 at 388 per Moffitt I; see also
Andersow’s (I'acific) Trading Ca Pty Ltd v Karlander New Guinea Line Ltd [1980] 2
NSWLR 870 at 878"

458 The defendants claim that the plaintiffs were responsible for the delay from 1986 to 1991, when the
proceedings eommenced. They point out that Aequitas resolved to obtain a review of ‘litigation
opportunities’ in relation to Rendell Industries in September 1986, and Law & Milne identified AEFC
leasing and AEFCAS as possible targets in their letter of 27 Nuvember 1986. The defendants say no
satisfactory explanation has been offered as to why proceedings were not commenced until 6 November
1991. In the circumslanees, they say it would be unfair to impose interest with respect to the entire
period from 1986 to date.

459 There is some evidence that, after the collapse of the Rendell group, Aequitas went about selling
investments that had been made on the recommendation of AEFCAS, but none of them proved to be
readily saleable. It appears that asset realisations were delayed by the receivership of the Rendell group,
which was concluded in 1989, On 2 Mareh 1990 a Mr Doolan was asked by the directors of Aequitas to
investigate and report on the facts and circumstances of the purchase of the Rendell Industries shares.
He reported on 13 June 1990, recommending that legal advice be obtained. The plaintiffs’ salicitors were
then retained and a statement of claim was filed on 6 November 1991.

460 While this evidence tends, to a degree, 1o explain the delay between 1986 and 1991, it does not
justify that delay. It would not be Fair, in my view, to require the defendants to pay interest in respect of
the period beginning when, on a fair view of the circumstanees, the plaintiffs might reasonably have
been expeeted 10 commence proceedings, and 6 November 1991, when the proceedings in fact began. In
my then, given that Law & Milne notified them of the prospect of recovery frum AEFC Leasing and
AEFCAS on 27 Navember 1986, the plaintiffs might reasonably have been expected to commence their
proceedings by mid-1987. 1 would therefore not allow interest in respect of the period from 1 July 1987
1o 5 November 1991 inclusive.



461 Interest is recoverable, in my view, in respeet of the period from the date of incurring each
individual loss (the respective dates of pavment) and, in cach case, 30 June 1987. The plaintiffs will
have to make some caleulations, with which (onc hopes) the defendants will be able to agree, to avoid
contention on matters of detail.

462 After the commencement of the proceedings, much of the delay scems ta have been eaused
(perhaps not surprisingly) by the process of discovery. The plaintiffs' solicitors provided partieulars on
13 April 1992, a verified defence was filed on 6 August 1992, and the defendants filed their first list of
documents on 19 October 1992. The list did not include some impurtant material. The defendants filed
their second list of documents on 31 October 1995, comprising 183 pages specifying a total of 2,072
doeuments. Their third list af documents was filed on 14 February 1997, specifying that out ol the total
list of documents, 1017 documents were the subjeet of a claim of privilege. The defendants filed
answers 1o inlerrogatories on 19 August 1997. Various amendments were made to the pleadings, and
ather interlocutory issues were addressed. The case was entered into the general list in April 1998.

463 As far as | can see, there is nothing in this chronology to suggest that the plaintiffs delayed the
proceedings after they had been initiated. 1t is not inappropriale that the sum recoverable by the
plaintiffs should bear interest during the period commencing on 6 November 1991, when the statement
of elaim was filed.

464 The further amended statement of claim seeks interest but does not specify whether the interest
should be simple or compound. Generally interest is awarded at simple interest rates, even in cases
where the plaintifT elaims vialation of equitable rights. However, compound interest may be ordered
against a defaulting fiduciary: Westdeutsche Landesbank Girozuntrale v Islington London Borongh
Council {1996] AC 669; Commomwualth of Australia v SCI Operations Pty Ltd (1998) 192 CLR 285,
esp at 316-7. 1 do nat regard the plaintiffs” submission fur compound interest as too late. The
defendants had the opportunity to respond to it, and did so. In my opinion, during thosc periods where
interest is appropriate, | believe this is a case where eompound interest should be ordered. The breaches
of fiduciary duty that 1 have found to exist are serious breaches, although | have not ound that Mr
Gledhill was inativated by dishonesty. One of the breaches involves the giving of a bribe, 2 matter
which the cases treat particularly seriously, as 1 have shown.

Exemplary damages

465 The plaintiffs submit that the evidence demonstrates an attitude of contemptuous disregard of the
plaintifTs’ rights by Messrs Mullins, Rees, Gledhill, and AEFCAS, AEFC and AEFFC Leasing. They
draw attention to what they allege to be gross and serious breaches of fiduciary duty, and lay particular
emphasis on the secret commission. They say that the cunduct of the defendants merits punishment,
citing Lamb v Cologno (1987) 163 CLR 1, 8-9. They say the defendants’ behaviour is akin to the
conduct in Gluckstein v Barnes [1900} AC 240, which, aecording ta Lord Macnaghten (at 255), should
have caused penal interest to be charged.

466 | disagree with these submissions. Although I regard ALZFC and AEFC Leasing as having
committed serious breaches of Riduciary duty, principally through the actions of Mr Gledhill, 1 do not
regard their conduet as meriting punishment beyond the remedies that 1 have found to be available.

Conclusions

467 Aequitas and Aequitas No 1 are entitled to recovery against AEFC Tor breach of its fiduciary duty
as a corporate and financial adviser, and against both ABFC and AEFC Leasing for breach af their
fiduciary duties as company promoters. They are also entitled to recovery in respect of a bribe or seeret
commission of $50,000 paid by AEFC Leasing to AEFCAS for the benefit of AEFC. 1n addition,
Aequitas is entitled to recovery against AEFC for breach of its contractual duty of care, and Aequitas No
1 is entitled to recovery against AEFC lor negligent advice. None of the other claims for recovery
against AEFC and AEFC Leasing succeeds. No claims for reeovery succeed against Mr Gledhill.



468 Aecquitas and Aequitas Na 1 are entitled to equitable compensation in the capital sums of
$965,821.10 and $1,603,830.80, in the total sum of $2,569,651.90. Compound interest is to be ordered
from the dates of individual payments to 30 June 1987, and from 6 November 1991 1o the date of my
orders. 1shall direct the plaintiffs to prepare short minutes of orders and stand the matter over to a

eonvenient date for the purpose of making orders and hearing argument as to costs.
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