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able to rely on any defence or claim which he could raise against the seller.?”®
Similarly in Pan Ocean Shipping Ltd v Creditcorp Ltd®™® it was held by the
House of Lords that an assignee of the payment of hire under a charterparty is not
liable to the debtor (the charterer), whether in contract or restitution, to repay the
hire paid for a period when the ship turned out to be off-hire: rather the liability
to repay the unearned hire, which on the facts was contained in an express term
of the charterparty, remained exclusively with the assignor. This was so irrespec-
live of whether the debtor would have had a defence to an action for non-

payment of hire by the assignee.

Conditional benefits. However, where contractual rights are assigned, the
extent of those rights will be defined by the original contract. This means that (for
cxample) an exemption clause in the original contract may be binding on the
assignee.®® Again, a patentee who assigned his patent by a contract which
provided that certain payments were to be made to him was permitted to sue a
company to which the assignees had later assigned their rights.”®' In Tolhurst’s
case,”®? the assignee acquired the benefit of a contract to supply chalk for the
manufacture of Portland cement on a particular piece of land. The assignee was
not bound by the duty to take chalk from Tolhurst,>** but if it did take chalk, it
was bound to obtain all its requirements for the manufacture of cement on that
piece of land from him. Although these cases have sometimes been seen as
applications of the principle that he who takes the benefit of a transaction must
also bear the burden, it appears that they are examples of another principle; the
conditional benefit principle.”** The conditional benefit principle arises where the

right assigned is only conditional or qualified, the condition being that certain
restrictions shall be observed or certain burdens assumed. The restrictions or
qualifications are an intrinsic part of the right which the assignee has to take as
it stands.*®* The question whether a contract creates a conditional benefit is one

of construction,2#®
“Pure” benefit and burden principle. In Tito v Waddell (No.2) Megarry

V.C. distinguished the conditional benefit principle from what he termed the
“pure principle of benefit and burden”.?*” By a series of contracts, a mining

27 Above, paras 20-068—20-069.

79 (1994) | W.L.R. 161.
M0 See Britain & Overseas Trading Lid v Brooks Wharf Ltd [1967] 2 Lloyd's Rep. 51; National

Carbonising Co Ltd v British Coal Distillation Ltd (1936) 54 R.P.C. 41, 57 et seq. See also Aspden
v Seddon (No.2) (1876) t Ex.D. 496, 509. In Glencore International AG v Metro Trading Inter-
nutional Inc [1999] 2 All E.R. (Comm) 899, the assignee of the obligation to pay the price under a
contract of sale was held “bound” by the exclusive jurisdiction clause in that contract (and such an
gnment was held to fall within art.17 of the Brussels Convention, given effect to in the UK by the
Jurisdiction and Judgments Act 1982).
) Werdman v Société Générale d’Electricité (1881) 19 Ch D 246.

%2 (1903} A.C. 414, above, para.]9-055.

% National Carbonising Co Lid v British Coal Distillation Ltd (1936) 54 R.P.C. 41,

44 See generally Tito v Waddell (No.2) [1977] Ch. 106, 290 et seq. See also Pan Ocean Shipping
Co Ltd v Creditcorp Ltd, The Trident Beauty [1994) ! W.L.R. 161, 171.

3 (1977} Ch. 106, 290, 302.

#1977} Ch. 106, 302.

#711977] Ch. 106, 290, 302.
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