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Halsbury’'s Laws of England/ CONTRACT (VOLUME 9(1) (REISSUE))/4. CONSIDERATION AND PRIVITY/(2)
PRIVITY/(ii) Exceptions to the Doctrine of Privity

(it) Exceptions to the Doctrine of Privity

Halsbury's Laws of England/CONTRACT (VOLUME 9(1) (REISSUE))/4. CONSIDERATION AND PRIVITY/(2)
PRIVITY/(ii) Exceptions to the Doctrine of Irivity/A. AT COMMON LLAW

A. AT COMMON LAW

Halsbury’s Laws of England/CONTRACT {VOLUME 9(1) (REISSUE)Y4. CONSIDERATION AND PRIVITY/(2)
PRIVITY/(ii) Exceptions to the Doctrine of ’rivity/A. AT COMMON LAW/754. Introduction.

754. Introduction,

Partly for reasons of expediency, even the common law was forced to accept a number of real or apparent exceptions to
the doctrine of privity! in relation to:

(1) agency*;

(2) assignment of choses in action”;
(3) carriage of goods®;

(4) commercial letters of credit®;

(5) covenants concerning land’;

(6) claims in tort”;

(7) proprietary or possessory rights®;
(8) registered companies®; and

(9} sub-bailments®.

1 Asitoihe dictrine of privity see paras 748-753 smie.
2 See para 755 post.

3 Assignment nf chinses in action takes place when the liabilitics imposed nr the righis scquired under a contract between A and 13 are
transferred 1o C, who was not a party i the iriginal contract: Darlinglon Borovgh Cemncil v Wiitshier Northern Lid 1199513 All R 895,
1199511 WLR 68, CA (the parties conteniplated assignment when amtracting); British Gay Trading 14d v Engtern Eleciricify (1996) Times,
29 Npvenber (pinwer i assign subject tii consent not to be unreasonably withheld). For the general power nf assiznment of chiises in action
sce CHOSES IN AITTHON vl 13 (2009) pARA 13 et seq. Such assignnent niay be made either by act of the parties wr by operatinn nl'law. As m
assigmnent by act of the partics see para 757 niost; and as 1o assignment by operation of law sce para 758 post.

4 Scc para 756 post.

5 A contract for the sale of goods may require A (the buyer) 10 apen a letter of eredit with B (a bank) in favpur of C (the seller). Besides
the contract nf sale (frain C 1o B), there is, ul’ enurse, a contract between A and 13; but additionally, where the letter nf credit is expressed
be irrevocable and has been confirmed hy 13, then ince C acts 1m that credit it may be enfirced by C agamst 13. TTis has been explained ymn
thie basis that there is a cillateral contract between B and C: Urguhart Lindsay & Co Lid v Eastern Bank L4 ]1922] 1 KB 318 at 321-322 yier
Rowlatt ). But see Mcinerny v Lioyds Bank L1d 119731 2 Lloyd’s Rep 389; affd on other grounds [1974] 1 Lloyd's Rep 246, CA. As tn collat-
cral contracts see generally para 753 ;mite; and hr the piisitinn as hetween B and C see generally FINANCIAL SERVILES AND INSTETUTIONS vit
41 (2008) PARM 791 el seq.

G A covenant eniered into belween A (a landlord) and B (his lenant) uot nnly binds the parties, but may also be nf a type tn run with the
land: sce the secand resolution in Sprencer’s Case (1583) 5 Co Rep 16a; #nd LANDLORD AND TENANT vol 27(1) (2006 Reissue) para 359. See
also para 640 nnte 24 ante. Where this is the case, boih the benefit and the burden of that covenant may be enforeenble by and sgainst the
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sneeessors in title of A and B on the basis o) 'privity of cstate’: see eg Official Custodian far Charities v Mackey (No 2j 119851 2 Al 2R
1016, 119851 1 WLR 1308. Whilst the benefit of a covenant runs with 1he land (Spencer’s Case supra fimirth sind sixth resnlutiins), the gen-
eral cnmmun linw rale was that the burden uf a covenant did not do so, exeepl in the case of leases (Austerberry v Otdhinm Corpn (1885) 29
ChD 750, CA); and sce further EQUITY; LANDLORD AND TENANT; REAL PROPERTY. However, the burden of a covenant might run with the
iand in eqgnity: sce para 760 post; and Tor a stattnry prvisiim with regard tir the benefit of covenants see para 617 ante.

7 See para 759 pnst.

8  Where a cuntract between A sl B granis 13 a possessory or proprictary intercst in a chattel, it may be that B can enforce that right
against C, n person acquiring the chattel fmni B: sce para 750 mite 15 ante. Quaere whether this would be su where C was a bona fide pur-
chaser fiw value?

Y Whilst a registered company has a separate Jegal personalily, so that even the moving force behind it cannnt at common law suc on the
company’s cntracts (Newborne v Seusidid (Great Britain) L4111954]1 1 QB 45,11953] 1 Al 3R 708, CA: and see para 70G nine 6 ante), he
may be able i dur so where the corporate veil is picreed (Jones v Lipman 11962] 1 All ER 442, [1962] } WLR 832; and scec COMPANIES vol
14 (2009) PARA 121). As to pre-incnirporatim coniracls sce para 755 note 9 post.

10 Sce para 817 post.

Halsbury's Laws of England/CONTRACT (VOLUME 9(1) (REISSUE))4. CONSIDERATION AND PRIVITY/(2)
PRIVITY/(it) Exceptions to the Doctrine of Privity/A. AT COMMON LAW/755. Agency.

755. Agency.

The relationship of agency arises when A (the principal) authorises B (the agent) to act on his behalf in making a con-
tract with C (the third party)). Amongst the legal consequences of the agency relationship between A and B are the fol-
lowing: the general rule is that B is neither liable under® nor entitled to enforce® a contract he makes on behalf of A,
whereas there is a direct contractual relationship between A and C*; but exceptionally B may be liable or entitled under
that contract because he contracts personally’, or as co-principal®, or acts for a principal who is undisclosed’, unnamed®
or non-existent”. Even if it be only an apparent exception to the doctrine of privity where B, by acting within his actual
authority!! binds A to a contract with C, there is a real exception where B does so notwithstanding that his act is unau-
thorised, or where A becomes a party to a contract by reasen of the doctrines of ratification, undisclosed principal or
agency by necessity''. The principles relating to agency have also been used to explain: (1) how the benefit of an ex-
emption clause in a bill of lading might be extended to cover all who assist in the transportation process’?; and (2) insur-
ance by persons with a limited interest in propertyP.

1 As 1o cuntracts with unincorporated assaciations see paras 765-766 pist.
2 Furgusan v Wilsan (1866) 2 Ch App 77, FFairfine Skipning Corpn v Adamson |19751 QB 180, 11974] 2 Al ER V67,
3 Sec AGENLY vol 1 (2008) PARAS 157-159, 167,

4 See AGENCY vol ) (2008) PARA 125. Fur instance, a conlrael whereby limitation of liability under the Merchant Shipping Act 1995 ss
185(1), (2), 186(1)-(3), (5), Sch 7 (sce SLHPIING AND MARITIME LAW vol 94 (2008) parA 1042 el seq) is exclnded mnay, it seems, benefit per-
sans 1t named as parties if it can be inlerred that the shipowners were cnntracting it paly for themselves bul also as agents fir their mas-
ters and erew: sec The Kirkney |1957) 1 51, 119571 1 Al ER 97; cf the dissenting jndgment nf Lord Denning in Scrutinms Ltd v Midiand Sifi-
cones L1d ] 1962] AC 446 a1 489-491, 19621 1 AN ER 1 at 20-22, }1).; and sec generally para 816 post.

5 Sceeg Baymav Heekel [1950] AC 44), 119501 2 All ER 146, PC. 1t is somclimes doubifnl whether 1B acted as agent nr on his own be-
half: see cg 1 Samuel & Co Lid v Dumas [1923] 1 K13 592, CA (affd |1924] AC 431, HL); Henry Brayne & Son Lid v Smith [1964] 2
Lloyd’s Rep 476. There may be similar difficultics where B cmploys # sub-agent: see paras 606 ante, 818 inte 4 pust; and AGENCY w) ]
(2008) PARAS 54-56. In respeet ni” enllective bargaining in industry Sce para 752 note 8§ ante.

6  Eg ()) contracts by A alsn on behalf of histher sponse (B) with C (Daly v General Stean Nuvigatian Co Lid11979] 1 Lloyd's Rep 257
at 262; affd nn damages | 1980] 3 All ER 694, [1981] } WLR 120, CA); (2) a partner acting [iir a partnership. As 1o joint primises see para
1079 et seq pnst. Cf Hannam v Bradford City Council {1970] 2 All ER 690, 119707 1| WLR 937, CA; Kepong lirospecting Lid v Schmidt
119681 AC 810, PC. In the case of spruses cnntractmg with C, courts have allemativcly analysed the situation as each spnuse separately con-
irneting with C (Lackett v 4 & M Chirles 11938] 4 All ER 170). Similar alternative analyses have been employed with sub-agents, eg fir-
warding agents (Jones v Enropean Genernt Express Co L1d {1920) 25 Con Cas 296; Salsi v Jetspeed Air Services 119771 2 Lloyd's Rep 57;
Elekironska Inilustrija Oour TVA v Transped Oonr Kintirentafni Spedicrni 119861 1 Lloyd's Rep 49).
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7 See AGENCY vol ] (2008) PARA 125,

8  Bis generally liable where he purperts b act fir an unnamed principal, but in Fact acts for himself Schimalsz v Avery (1851) 16 OB 055;
and sce AGENCY vol ) (2008) PARAS 157, 1G7.

9 Kelner v Baxrer (1866) LR 2 C) 174. As 10 pre-incorporation enntracts sec the Conipanies Act 1985 s 36C (as added).
J0  Scemnte S supra.

11 See further AGENCY vol 1 (2008) parAS 24, 123.

12 Sec para 816 post.

13 Sec para 764 pust.
UPDATE

755 Agency

NOTE 9--Companies Act 1985 s 36C replaced by Companies Act 2006 s 51: see COMPANIS vol 14 (2009)
’ARA 66.

Halsbury's Laws of England/CONTRACT (VOLUME 9(1) (REISSUE))/4. CONSIDERATION AND PRIVITY/(2)
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756. Carriage of goods.

In the case of a contract for the carriage of goods the contract is, in the absence of express agreement, considered to be
made between the carrier and the person at whose risk the goads are carried, who is in most cases the consignee), in
which case, therefore, there is no real exception to the doctrine of privity’. Where the goods are lost or damaged, there
may be prima facie liability in the tort of negligence’, perhaps because there is a sub-bailment*. The immunity which
may be secured by the bill of lading for all those who assist in the process of transportation has been explained by way
of agency’.

I Sceeg the Carriage of Gonds by Sea Act 1992 s 2(1); and CARRLAGE AND CARRIERS vol 7 {2008) PARN 752 el seq.
2 Astirthe dnetrine of privity sce para 748 et seq anie; and as i cnmmon law exceptions sec generally paras 754-755 ante.

3 Sec pura 759 post, Itis otherwise where there is no privity of amiract between the carrier and the buyer who has not beconie the nwner
of the giods: see para 759 note 16 posl.

4 Secepara 817 pist.

5 Sec para 755 nnte 4 ante.

Halsbury's Laws of England/CONTRACT (VOLUML 9(1) (REISSUE))y4. CONSIDERATION AND PRIVITY/(2)
PRIVITY/(it) Exceptions to the Doctrine of Privity/A. AT COMMON LAW/757. Assignment by act of the parties.

757. Assignment by act of the parties.

Assignment by act of the parties may be an assignment either of rights or of liabilities under a contract; or, as it is some-
times expressed, an assignment of the benefit or the burden of the contractl, Assignment of the benefit of a contract is
dealt with elsewhere in this work?.
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As arule a party to a contract cannot transfer his liability under that contract without the consent of the other party®.
This rule’ applies both at common law and in equity® and is generally unaffected by statute".

There is, however, no objection to the substituted (vicarious) performance by a third person of the duties of a party to
the contract where those duties are not connected with the skill, character, or other personal qualifications of that party’.
In such circumstances, however, the liability of the original contracting party is not discharged, and the only effect is
that the other contracting party, in addition, may be able to look to the third party for the performance of the contractual
obligations®.

By the consent of all parties, liability under a contract may be transferred so as to discharge the original contract. Such a
transfer is not an assignment of a liability but a novation of the contract".

Y See Bowuiter & Sans v Mirror af Life Cn Lid (1902) 50 WR 381,

2 Sce CHOSES IN ACTINN vol 13 (2009) PARAS 6, 13 et seq. As 1o non-assiznable chises in action scc para 758 post; and as n the creation
of a trust f a non-assignable prinnise see para 761 notc 3 post.

3 Robson v Drummond (1831) 2 B & Ad 303. "You have a right 1o the benefit you contemplate fram the character, credit, and snbstance
of the party with whom you contract’: fiumble v Hunjer (1848) 12 QB 310 at 317; see also Johnsoi v Rayltan, Dixon & Co (1881) 7 QBD
438, CA. Sce further CHOSES IN ACTION vul 13 (2009) PARAS 13 el sen), 92 et seg.

Distimguish the assiginment of a Hinited benefit: see eg Britain and Overyeas Trading (Bristles) Lid v Brooks Wharf nnd thill Wharf Ltd
11967] 2 Lloyd's Rep 51, Murcover, where a centract invilves mutual rights and obligations, an assiznee nf # right may nut be able th en-
force that right without fulfilling the correlative obligation; as i non-performance as a bar 10 enforcement see paras 9G1-978 post.

4 As i cnvenants running with the land sce paras 754 ante, 760 post; and EQUITY; LANDLDRE AND TENANT val 27(1) (2006 Reissue) para
359; REAL PROPERTY.

5 Tolhuryi v Aysociated Portland Cement Manufactures (1960), Associated Portland Cement Marngfacturers (1900} v Tollurst 11902] 2
KB 660 at 668, 677, CA; affd sub nom Toltwirst v Associated Hortland Cement Manyfactirers (1900), Tothurst v Assecicned Portland Ce-
men! Manufacturers (1900) und hinperial Partiand Cement Ca11903] AC 414, 11L.

6  Itisnot, for example, affectcd by the Law of Property Act 1925 s 136 (as anended): sec Tolhurst v Asyociated Partland Cemeny Maini-
Jacturers (1900), Associated Harifand Cement Manufacturers (1900) v Tothurst [1902] 2 KB 660 a1 670, 676, CA; affd yn other grounds sub
e Tolhurst v Aysaciared Portland Cement Mannfacturers (1900), Tollurst v Associated Portland Cement Meannfaciurers (1900} and Im-
perial fortland Cement Co 119031 AC 414, HL: and sce CHOSES IN ACTION vo) 13 (2009) PARA 41 et SCq; SALETIF LAND.

7 Jolmsan Mattpey & Co v Coustantine Terminals Lid and internatianal Express Co Lid]1976] 2 Lloyd’s Rep 2135, Where a wagon com-
pany lct a number af milway wagons 1o the defendants a1 an annual renl, and agreed tn keep them in repair, it was held that the company's
assignecs were equally competent i keep 1he wagons in repair, and that the assignment of the cimnpany’s liability did mn put sin end 1o the
cuntract: firitish Waggan Co v Len (1880) 3 QBIY 149, DC. See further para 926 post; and BUILDING CONTRACTS, ARCHITE"TS, ENGINEERS,
VALUERS AN[ SURVEYORS vol 4(3) (Reissne) paras 55-60; CHOSES 1IN ACTION vol 13 (2009) parA 100.

8  The agreemnent between the uriginal contracting prty and the third party does nit of itsedf cnnfer any rights upna the nther party. 1low-
ever, express agreement ir the conduct of sl those parties may cffect a novatinn 1l the old contract and give the nther party rights against the
third party. as th novation generally see note 9 infra; and para 1036 el seq post,

9 Sce para 1036 et seq post. On a sale nf grnds, 2 condition camot gencrally run with, ur be attached m, the giods s as i bind the pur-
chaser: see para 750 mites 5, 15 ante; and SALE OF GOODS AND SUPPLY (IF SERVICES.

Halsbury's Laws of England/CONTRACT (VOLUME 9(1) (REISSUL))/4. CONSIDERATION AND PRIVITY/(2)
PRIVITY/(ii) Exceptions to the Doctrine of Privity/A, AT COMMON LAW/758. Assignment by operation of law.

758. Assignment by operation of law,

The rights and liabilities of either party to a contract may in certain circumstances be assigned by operation of law, as,
for example, when a party dies or bccomes bankrupt'. Covenants relating to land, such as covenants entered inta be-
tween the parties to a lease or between vendor and purchaser may in certain circumstances be enforceable by, or bind,
their successors in title”.
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No right or liability of a purely personal nature (that is one dependent on the skill or qualification of one party) can be
assigned by operation of law’. Thus, the personal representatives of a deceased may not sue or be sued on such a con-
tract made by the deceased and the contract is discharged by his death®. But the personal representatives may sue for any
money earned by the deceased under the contract’, or even for money accruing after death, if it appears that the parties
intended that the remuncration should continue to be payable after the ending of the contract®. If a party to a contract
assigns his rights in equity before he dies, his personal representatives continue to represent him for the purpose of join-
ing or being joined with the assignee in suing the debtor’.

Neither the rights nor liabilities of a party to a contract are assigned by his subsequently becoming a person suffering
from mental disorder. Judgment may be recovered against him®, and he may sue on the contracr, either by his next
friend or committee, as the case may be’.

I Sce the 1ext and notcs 2-9 infra; and para 1067 et seq post. As 10 assignmenl by operation of law sec further CHOSES IN ACTION vitl 13
(2009) PARA 86 ct seq. As 16 the assignment nf cimtracts of service onThe restruciuring of @ cirnpany see CHOSES IN ACTION val 13 (2009)
PARA 100.

2 Asticpvenants enntained in leases see LANDLORD AND TENANT vl 27(1) (2006 Reissue) parat 132; sind as 10 cnvenants un the sale of
land see EQUITY. REAL PROPERTY; SALE OF LAND.

3 Sec also CHOSES N ACTION vl 13 (2009) rARA 100,

4 Chamberlain v Williamson (1814) 2 M & S 408; Finlay: v Chirney (1888) 20 QBB1Y 494, CA; Phillips v Allnnbra Patace Co 190111
KB 59 at 63; Shipiman v Thampipan (1738) Willes 103 nt 104n; Furreny v Wilyon (186D) LR 4 CV 744; Phillips v Jones (1888) 4 TLR 401,
Blades v Free (1829) 9B & C 167; [oyier v Bates (1843) 12 M & W 226; Carnpanari \» Woodburn (18543 15 CB 400; Friend v Young
1189712 Ch 42); Honi v Pual (1889) 58 1.1P 7; Tasker v Shepherd (1861) 6 11 & N 575: Graves v Cahetr (1929) 46 TLR 121, As n the
principle that a personal contract is frustrsted if the promisor becimies incapable ni” perfirming it see para 903 post; and firr the effect of
death 1 cnntracts generally see para 1078 prst.

5 Smubbsv Holywell Rly Co (1867) LR 2 ixch 311.

6 Wilsanv Harper [1908] 2 Ch 370; and see Rabey v Arnold (1898) 14 TLR 220, CA; Salomon v Brawnfield and Brivenfield Guild Pat-
tery Sociely Lid (1896) 12 TL.R 239; Bilhec v Haste (1889) 5 TLR 677; alfd (1890) Times, 16 January, CA; and cf Nayler v Vearsley (1860)
2 F & ¥ 4); Boyd v Marliers (1893) D TLR 443, CA; Morris v Hunt (1896) 12 TLR 187; Gerahty y Baines & Co Ltd (1903) 19 TLR 554;
Knight v Burgess (18G4) 33 1.) Ch 727; and Wenre v Brimsdown Lead Ca Ltd (1910) 103 LT 429,

7 Brandfv Heatig (1818) 2 Moore CP 184; and see further EXECUT(ORS AND ADMINISTRATORS.
8  Secc Re Leavesiey [1891]12Ch ), CA.

9 Scc Farbham v Mibvard & Co 189512 Ch 730 at 735. As regards the position af a receiver i relatinn tn incnme and the estate nf’ #
persin nf unsiund niind, snd as regards vesting nirders, see MENTAL HEALTTE vl 30(2) (Reissue) para 723.

Halsbury’s Laws of England/CONTRACT (VOLUME 9(1) (REISSUE))4. CONSIDERATION AND PRIVITY/(2)
PRIVITY/(ii) Exceptions to the Doctrine of Privity/A, AT COMMON LAW/759. Claims in tort.

759. Claims in tort.

Facts which constitute a breach of the contract between A and B may also give rise to a claim in tort); and, in such a
case, C, who is not a party to that contract but has such a claim in tort, sometimes may indirectly enforce that contract.

First, the breach of contract mmay amount to the tort of negligence?; but C may not bring such an action unless the breach
of contract is also a breach of a duty of care owed to him*. For instance, such a duty of care has been placed upon the
following professional advisers: insurance brokers*; safety consultants®; solicitors®; valuers and surveyors™. The breach
of that duty to C may arise from A's negligent act* or misstatement’, provided there is sufficient ‘proximity’ between A
and C to give rise to a duty of care. With regard to negligent acts, an carlier more generous view of the requisite prox-
imity! has since been doubted'}; and it may in any event be limited by a contractual provision“. In the case of neglizent
misstatements, the proximity test has also restricted the liability of auditors (A) to those whose statements were made
for the purposes of the transaction into which C entered?; has usually denied liability where C suffered only economic
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loss¥; and in respect of property damage has denied liability in so far as A indirectly supplied that property to C*, or
where C has no title to the property¥.

Secondly, where C acquires a chattel from 3 with actual knowledge of the terms of a contract between A and B affect-
ing it, and the acquisition or use of that chatrel is inconsistent with that contract between A and B, C may be liable to A
for the tort of wrongful interference with contractual rights®. Thirdly, where C threatens to break his contract with B,
and thereby induces 13 to break his (B's) contract with A, A may be entitled to sue C for the torts of unlawful interfer-
ence with trade’ and conspiracy™. Fourthly, there is some authority that an action in restitution may lie in respect of a
benefit which A received under a contract with B if he then failed to perform his promise to B to make a payment to C*,

I Asbetween A and B see para 610 ante; as between A and C see para 611 anie.

2 Menx v Great Eatern Rly Co [1895]12 QB 387, CA, distinguishing Alton v Midland Riy Co (1865) 19 CBNS 213, T'or example the con-
tract might niperate as a licence 1o C 10 be on 13's premises or vehicles, and sn raise a duty of care between 13 and C; of Anstin v Crear Welt-
ern Rly Co (1867) LR 2 QB 442; sec also the Qccupiers’ Liability Act 1957 s 2; and NEGLIGENCE.

3 layford v United Kingdom Telegraph Ca (1869) 1.R 4 QB 706 (mistake in 1elegram); Dicksan v Reufer's Telegram Ca (1877) 3 CIVD
1, CA (misdelivery of telegram); D & # Eytates Lid v Church Comrs far England [1989] AC 177, 1198812 Al ER 992, 1), (contra Winni-
peg Condominium Corpur Na 36 v Bird Coniruction Ca (1995) 121 DLR (4th) 193, SCC); and sec generally NEGLIGENCE. As 10 sub-
bailments sce para 817 post. There is m1 hinger an jnland telegram serviee: see para 682 ante,

4 Punjab Natianal Bank v de Boinville [1992] 3 Al ER 104,11992] 1 WLR 1138, CA.

5 Driver v Willimn Willett (Consraciors} Ltd 11965] 1 All ER 665.

6 Rass v Cannters [1980] Ch 297, 119791 3 All R 580; White v Jones |1995] 2 AC 207,11993] 1 All ER é91, ..
7 Yianniv Edwin Eyans & Sons 119821 QB 438, {19811 3 All ER 592; and sce the case cited in note 9 infra.

8 I A’s negligent act in performance of his contract itsclf canses 10ss n C: Rals v Crunters 11980] Ch 207, [1979] 3 All ER 380; Hhite v
Jancy [1095] 2 AC 207,11995 1 Al ER 691, M.

9 Iinnegligent performance of his comract, A makes a misstatement 1o C: Smith v Evic S Bush, Harris v Wyre Farest District Council
119901 1 AC 831,11989]12 Al )iR 514, M.

10 Junior Books Ltd v Veitchi Co Lid 1198311 AC 520, ]1982] 3 Al ER 201, HL. (13 contracted to build a factnry fir C, under which con-
tract C npminated A as speeialist Nanring snb-contractor. The flonr was Jaid negligently. There was mi cimitract between A and C), Distin-
guish the sitnatiun where there is a contract between A and C: Greater Nottingham Co-operative Society Lid v Cementation Piling and
Foundations Ltd 19891 QB 71,11988] 2 Al ER B71, CA.

11 Scc Tate & Lyle Industries Lid v Greater London Cowmcil [1983]2 AC 509, 198311 All ER 1159, HL.; Balsamo v Medici | 198412
AN ER 304, [1984] 1 WLR 95); Candlewoud Navigation Corpn Ltd v Mitsui OSK Lines Lid, The Mineral Transporter, The Ibaraki Mary
11986} AC 1, [19851 2 All ER 935, PC; Muirhead v Industrial Tank Speciaities Lid [1986] QB 507, 11985] 3 All ER 705, CA; Leigh & Sili-
van Lid v Afiakman Shipping Co Lid, The Aliakmon |1986] AC 785, 119861 2 All ER 145, VIL; Aswan Enginecring fstiblishment Co v Lup-
dine Lid]1987] 1 Al ER 135,]11987) 1 WLR 1, CA; D & F Estares Lid v Church Comrs for England 119891 AC 177, 1198812 All ER 992,
ML

12 Sonthern Water Authority v Curey 1198512 Al ER 1077 (third and fourth defendams); Norwich City Council v Harvey 119891 1 All
ER 1180,]1989] 1 WLR 828, CA. But sce fycific Associates Inc v Baxter [1990] 1 Q13 993, 119891 2 All ER 159, CA; and BUILDING CON-
TRACTS, ARCHITEVNTS, ENGINEERS, VALUERS AND SURVEYORS vl 4(3) (Reissuc) para 166.

13 There is no liability by an auditor making a statulery audit on behalf of 2 company (B) to subsequent investers nr lenders 1o B who
rely un those accounts: 4/ Savdi Banque v Clark i'ixley (a firm) [1990] Ch 313, ]1989] 3 A)l ER 361; Capara Industries pic v Dickman
11990] 2 AC 605, 119901 1 All ER 508, HL..

14 Otherwisc, it would came perilously clpsc 10 abrogating the dnctrine nf privity: sec Simaan Ceneral Contructing Co v Pitkingfon
Glasy Ltd (Na 2) 11988] QB 758, [1988] 1 All R 791, CA: Balsanta v Medici 11984] 2 All 'R 304, [1984] ) WLR 95); Afurc Rich & Co
AG v Bishop Rack Marine Co Ltd, The Nichatas H]11996] AC 211, ]1995] 3 AN ER 307, HL..

15 Where A sells gnods 1a 13, whn resells them 1o C, A is not Jiable in tirt to C for the defective state of the priods: Aswin Engineering
Estahlishment Ca v Lupdine Lid [1987] 1 Al ER 135, 19871} WLR 1, CA. But sce Junior Baoks Lid v Yeitchi Co 144 11983] 1 AC 520,
119821 3 All ER 201, M1,, cited in nnte 10 supra.

16 Leigh & Sillivan Lid v Atiakmon Shipping Co Ltd, The Aliakmon |1986] AC 785, 11986G] 2 Al R 145, HL..
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17 Brifish Motor Trade Association v Sutvadori[1949] Ch 556,11949] | Al) ER 208 and see tic cases ciled in para G11 nate 2 ante; sce
alsn Tart. The tort may be conunitted even thinugh 13 was quite \killing 1o break his cnniract with A: Sefton y Tapshams 11d 11964] 3 All ER
876 m 889, [1064] 1 WLR 1408 a1 1425; affd 11965] ) Ch 1140 a1 1161, 1187,11965] 3 Al ER 1 a1 9, CA; revsd without reference to this
puint [1967] 1 AC 50, 119661 1 AN ER 1031, 11.. This avoids importing the doctrine of constructive notice (ic by C of 13's intention) into the
tort; but it is subject tn the limitathm that ma tort is cormnitied if C's interference was mit the cause of A's Joss: De Mnfros v Gibsan (1858) 4
De G & 1 276; The Lord Strathcana 119251V 143,

18  Raakey v Barnard [1964] AC 1129,]1064] 1 All ER 367, L. The llonse of Lords expressly rejecied the suggestion that their decision
outflanks the ductrine of privity: Lord Reid (at 1168 and a1 374), Lurd Hodson (a1 1200, 120) and a1 394, 395), Lard Pearce (2 1235 and at
415). Sce further COMIETITION.

19 Crofier Mand Waven Harris Tweed Cnr Lid v Veirch [1942] AC 435,11942] | All ER 142, H1., and sce TORT.

20 Trident Inswrance Co L1d v Mc Niece Bras 'ty L1d (1988) 165 CLR 107 al 177 per Gaudrn ). 13ut this scems 1o be an abrogation of
the doctrine nf privity in just the same way as il an actinn were allowed in tort (see niite 14 supra) and tn be incansistent with Beswick v
Beswick [1968] AC 58, [1967] 2 AN ER 1197, HI.. -

Halsbry's Laws of England/CONTRACT (VOLUME 9(1) (REISSUE))/4. CONSIDERATION AND PRIVITY/(2)
PRIVITY/(ii) Exceptions to the Doctrine of Privity/B. IN EQUITY

B. IN EQUITY

Halsbury's l.aws of England/CONTRACT (VOLUME 9(1) (REISSUE))/4. CONSIDERATION AND PRIVITY/(2)
PRIVITY/(ii) Exceptions to the Doctrine of Privity/B. IN EQUITY/760. The equitable exceptions.

760. The equitable exceptions.

In addition to the real and apparent exceptions to the doctrine of privity! allowed by the common law?, there are also
some exceptions in cquity:

(1) in some cases, A may obtain a decree of specific performance of his contract with B, requiring B to
confer a promised benefit on C. In the leading case®, the nephew (B) purchased the business of his uncle
{A) in retum for a promise by B to pay A’s widow (C) an annuity; and, after A's death, C sued B, both as
administratrix of her late husband and in her own capacity® to enforce the promise®. She succeeded as
administratrix” in obtaining a decree of specific performance requiring B to pay the annuity to herself*,
the court rejecting her statutory claim® and not mentioning her common law claim®. 1t will be noted that,
in an ordinary case where A and C are separate persons, the availability of this remedy is dependent on
{a) the remedy of specific performance being available to AV, (b) the willingness of A to take proceed-
ings¥; and (c) the fact that it was the intention under the contract that payment should be made to C for
his or her own benefit'™

(2) inthe case of a sale or lease of land, and particularly where there is a building scheme in prospect,
the obligations relating to land and arising under valid restrictive covenants or agreements may, in ap-
propriate circumstances, be enforced in equity against persons who were not parties to the original cove-
nant or agreement’;

(3) acovenant to settle after-acquired property contained in a marriage settlement may be enforced?
by all persons within the marriage consideration¥; that is, by the spouses and the issue of the marriage’’;
(4)  where I3 makes a promise to A for the benefit of C, C can enforce the promise if A has expressly or
impliedly constituted himself trustee for C¥,

1 Astothe iuetrine of privity see paras 748-750 ante.
2 See paras 754-759 ante.

3 Beswick v Beswick|1968) AC 38, [1967]2 All TR 1197, HL.
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4 Mence in law representing A: sec EXECISTORS AND ADMINISTRATORS,
5 leas astranger to the contrael between A and B.

6 7The actian was argned on three grounds: (1) an action for damages by A and C; (2) an actiin firr specifie enfircement by A; and (3) an
actinn by C Tor damages by virtue of the Law of Property Act 1925 s 36,

7 Their Lardships in Beswick v Beswick [1968] AC 58 a1 72, [1967] 2 ANl ER 1197 a1 1201, ML, per Lord Reid, at 81 and 1207 per Lord
Hudson, a1 92-93 and 1215 per Lord carce and at 95 and 1217 per Lord Upjohn all assumed that a contract can only be enforced by the par-
ties i it. The Huuse of Lords has several times indicated its willingness to review the positinn: Bedwick v Beswick supra at 72 and at 1201;
Woadar Invesiment Development Lid v Wimpey ConYiruction UK Lid 11980] 1 All ER 57) a1 583,11980] 1 WLR 277 a1 291, ML, per lord
Wilberlorce, a1 297-298 and 588-589 per Lord Keith and at 300 and 591 per Lord Scarmnan; Swain v Law Sociery [1985] 1 AC 598 a1 G} ),
13982] 2 Al ER 827 at 832, H)., per Lord Diplock. See also parn 748 note 15 ante.

8 Beswick v Beswick [1D68] AC 58 a1 78, 81-82, [1967] 2 All ER 1197 a1 1205, 1207-1208, H_, per Lord Hodsin, a1 91 and 1214 per
Lord Pearce and at 101-102 and 1221 per Lird Upjohn. The unanimnus Miuse of Lords in this respect confirmed a unanimous Ciurt of Ap-
peal: [1966] Ch 538 a1 555, 557, 560-361, [1966] 3 Al ER 1 a1 8,9, 11, CA. Sce also Gagparini v Gasparini (1978) 87 DLR (3d) 282, Ont
CA. As 1o specific perfinmmance see para 896G post; and SPECIFK: PERFORMANCE. .

9 Sce para 617 notes 18-23 ante.
10 See para 749 e ) 3 ante.

11 In Beswick v Beswick | 1968] AC 58, 1967]2 Al TR 1197, HL, it was said thal specific performance wiuld be available where ‘dan-
ages fir breach wonld be a less appropriate reincdy' (per Lord Pearce at 88 and at 1212), or ‘arc inadequate i meet the jnstice of the case’
(per Lord Upjohn at 102 and 1221); and see the situation ciled i para 7G4 note 13 post; see further SPECIFIC PERFORMANCE vol 44(1) (Reis-
sue) para 813 et seq. Cf Boots v £ Chritapher & Ca11952] 1 KB 89, [1951]2 AL ER 1043, CA; Tanenbaum v Sears 11971] SCR 67, 18
LR (3d) 709, Can SC. In circurustances snch as those in Beswick v Beswick supra, C ean enforce the yrder nf specific performance even
thiugh he is not a party to the proceedings in which it was nbtained: RSC Ord 45 ¢ 9; and see CIVIL PROCEDURE. This could be seen in ferms
of gond faitl dealing: see para 613 ante.

12 Lord Denning MR has sugpested tha C could circumvent the doctrine by sning 13 and jnining A as co-defendant: sce Beslick v Hey-
wick | 1966] Ch 538 a1 557,11966] 3 AH ER ) al 9, CA (sec also Guriner v Circuif 11968] 2 Q13 587 at 306, [1968] 1 AN 3R 328 a1 331,
CA), 1he point was not mentjoned an appeal (see the text to nate 11 supra). However, Diplock and Salinn L3 said in Gurtirer v Cirenit su-
prathat the action coild be bronght 1nly by A: see ]1968] 2 QB 587 at 599-606, [1968] 1 All ER 328 at 334-338, CA.

13 Ashby v Costin (1888) 21 QBD 401; Harris v Uniled Kingdom 'osial and Telegraph Services Benevofent Sociery (1889) 87 1.1 Jo
272; Re Davies, Davies v Davies |1892) 3 Ch 63; Beswick v Beswick 11968] AC 58 a1 71,94, 96,[1967] 2 AI ER 1107 at 1200-120), 1216,
1217, HL. (on this point overruling Re Engelbach’s Estate |1024] 2 Ch 348 and dunbting Re Sinclair's Life iolicy [1938] Ch 799, [1938] 3
ANER 124).

14 Tulk v Moshay (1848) 2 Ph 774; and see BQUITY vl 16(2) (Reissue) paras 616, 627. As 1o envenants running with the Jand al commion
law see para 754 nnte 26 ante; and for the rule that the cquitable doctrine docs it apply 1o cnntractual licences see para 750 me 14 ante.

15 Such a cnivenant cannot be enforceed by volunieers outside the marriage consideratinn (as 10 wlich sce para 737 ante), such as either
sponse’s next-of-kin: Re Cook’s Settlement Trults. Royal Exchange Assurance v Coak ]1965] Ch 902, 1196413 All iR 898.

16 This proposition, and the eascs cited §iw it (see note 17 infra), are difficull 10 recincile with the medern delinitinn nf cynsideration; it
see para 613 ante (good faith dealing). For the incaning of ‘consideratinn’ sec para 728 antc; and for the rule that consideration must move
from the primisce see para 734 ante.

17 Hill v Gomme (1839) 5 My & Cr 250 at 234 per Lord Cuttenham 1.C; Re 1Y Angibum, Andrelvs v Andrewy (1880) 15 ChD 228 at 242,
CA, per Cition ).); Green v Patersan (1886) 32 Ch) 95 a1 107, CA, per Iy 1.1; Re Flumpire's Marriage Setrlement, Underhill v Plumptre
[1910] I Ch 609 st 618 per Eve ).

18 As1totrusts of pmmises see para 761 pust; and for the requirements nf a valid trust see generally TRUSTS vinl 48 (2007 Reissne) para
604 ct scq.

UPDATE

760 The equitable exceptions

NOTE 11--RSC replaced by Civil Procedure Rules 1998, S [998/3132 ('the CPR’). Sec generally (aVIL ¥RO-
CEDURE.
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Halsbury’s Laws of England/CONTRACT (VOLUME 9(1) (REISSUE))Y/4. CONSIDERATION AND PRIVITY/(2)
PRIVITYA/(ii) Exceptions to the Doctrine of Irivity/B. IN EQUITY/761. Trusts of promises.

761. Trusts of promises.

Provided it can be shown that A intended to create a trust of B's promise for the benefit of C, C can sue B to enforce the
promise if he joins A in the action’. As a general rule, C is then beneficially entitled to the benefit of that promise’ and A
has no such right'. Such a trust may therefore operate as an exception to the doctrine of privity".

A person may be a trustee® not only of a chose in possession, but also of a chose in action’. Furthermore, equity held that
A might be a trustee of a promise by B to pay money, not to A, but to C*; and even the common law sometimes allowed
a party to recover more than he had lost on the grounds that he was bound to hold the surplus for a third party*. Finally,
the House of Lords approved an action by C to compel B to perform a promise made by B under contract with A to pay
commission to CI,

Although these developments have established a clear exception to the doctrine of privity!!, the courts have sought to
limit that exception by insisting in more recent times on strict proof of an intention on the part of A and B to create a
trust of the promisel. So far, the law of trusts has only been applied as a means of avoiding the doctrine of privity in
relation to promises to pay money or transfer property; it might conceivably be applied to other kinds of promises, such
as to hold the benefit of an exemption clause for C¥; but the recent judicial tendency to confine the scope of the trust
exception makes this unlikely,

I Asminlention to creale a trist sce para 762 pnsl.

2 Asagencral rule, A must be joined: see para 749 mne 21 ante. Huwever, 13 niay wiive this requirement: see eg Les Affréteurs Réinis
SAp Leopald Waifnwd (Landonj Lid [1919] AC 801, HL.. Cf assignments, as to which sce CHOSES IN ACTION vi/l 13 (2009) paka 13 et seq.

3 Sce Dan King {'roductions Inc v Warrer |1988] 2 All ER 608 (trust of non-assignable pnimise). As 10 nmn-nssignable pronises sce para
757 ante. Compare the pussition where there is ni trust: see para 749 head (1) ante.

4 Re Flavell, Mirray v Flaye(/ (1883) 25 ChD 89, CA. For an cxceptional case where A was held entitled ta recover for his own benefit
sec Cleaver v Mutual Reyerve fund Life Assiciation ]1892] 1 QB 147, CA (bt this decision may turn on the language vf the statnic erealing
the trust: sec para 764 note § post).

S Tthas been argued that in equity, a persan for whise benefit a contract has been entered into had a remedy in equity against the persen
with whom it vas expressed 10 be made, because the cnurt would deem the latter a trusiee for the former; and that, since the Supreine Crn
of Indicatnre Act 1873 (repealed), equity innst prevail: Drinimie v Davies 118991 1 IR 176 a1 182 (decisinn that speeific performance might
be obtained in favour of C by the execulnrs nf A: as 10 which see para 760 note 8 ante). However, i1 is clear that C will only suceeed where
he can show a trust, and that the mere fact that the prumise is made for the benefit nl'C is 1oday insuificient 1o creale a trost: see para 762
posl.

6  Asiothe essentials of a valid trust see TRUSTS vl 48 (2007 Reissue) pira 604 et scq.

7 Tailby v Official Receiver (1888) 13 App Cas 523, 111.; and sec EQUITY; FERSONAL PROPERTY. As tn equitable assi gnments of ehnises in
actinn see CHOSES IN ACTION vol 13 (2009) PARAS 3, 24 cf seq.

8 Tomliuson v Gill (1756) Amb 330; Gregury and Parker v Williams (1817) 3 Mer 582; Lioyd's v | {arper (1880) 16 ChI> 290, CA; Bar-
clays Bank Ld v Quistelose jnvestment} Lid 19701 AC 567, 1196813 Al ER 651, HL (subject maticr of the trust was the nney, Aot a
promise). See further EQUITY; GIFTS.

9 Sceeg Lumb v Pice (1840) G M & W 467; Robertson v iair (1833) 8 Exch 299; The Winkfield [1902] 1’ 42, CA; Mrudensial Stuff Union
v Hall [1947] KB 685. Sce also Crowden v Aldridge 11993]3 Al ER 603, [1993] 1 WLR 433 (na cantract; but direction to executnrs in fa-
vour of third parly).

10 Les Affiéteurs Réunis SA v Leopold Walford (Londony 11d ]1919] AC 801, H1.. But see Marcan Shipping {Landon) Lid v Palish
Steamyhin Ca, The Manijfest Lipkawi 11989] 2 Lloyd's Rep 138, CA.

11 Seennte § snpra.

12 Sce para 762 post.
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13 New Zenlaud Shipping Co Ltd v AM Satterthvaite & Co Lid [1975] AC 154,]1974] 1 Al ER 1015, PC; and sce para 813 nete 6 post.
Hiwever, this view was rejected in Saurherr) Water Antharity v Carey [1985] 2 All ER 1077 at 1083-1094 per Judge David Smout QC.

Halsbury's Laws of England/CONTRACT (VOLUME 9(1) (REISSUE))/4. CONSIDERATION AND PRIVITY/2)
PRIVITY/(ii) Exceptions to the Doctrine of Privity/B. IN EQUITY/762. Intenlion to create a trust.

762. Intention to create a trust.

In respect of a promise made by 13 to A for the benefit of C, the question whether A has created a trust of that promise
so that C may enforce it as beneficiary is one of intention!. A may expressly evince an intention to create a trust’, in
which case it is merely a question of construction whether C is the beneficiary of that promise’. Alternatively, A may
create a trust by implication.

The question of whether a trust of a promise has been created by implication is one that has caused the courts some dif-
ficulty and sometimes given rise to apparently contradictory conclusions. Thus, a promise to a person to provide for his
dependants on his retirement or death has been held to create a trust in some cases®, but not in others*; life assurance
policies expressed to be for the benefit of third partjes have been held to create a trust in some cases®, but nat in others’;
and in relation to other types of insurance the courts have similarly sometimes held that a third party could take advan-
tage of the policy under such an implied trust*, and sometimes that he could not by reason of the doctrine of privity".

It may be that there is no point in trying 1o reconcile all the cases cited above, as they may represent different stages in
the development of the notion of a trust of a promise®. The modern tendency, it would seem, is to narrow the scope for
the use of the trust for avoiding the doctrine of privity, and the courts today are markedly more reluctant to imply such a
trust!. Among the factors which appear to influence the courts in deciding whether to imply a trust are the followin g

(1) there must be an intention on the part of A that B’s promise should benefit C¥, not AF;

(2) that intentjon to benefit C must be irrevocable; a power in A to divert the benefit of the promise to
himself is fatal*; but a mere power in A to redistribute the benefit between other third parties will not
necessarily negative a trust, whether the alleged trust is created by contract” or statute?;

(3)  such an irrevocable intention to benefit C is not necessarily conclusive in favour of a trust®, for it
may merely show an intention to make a gift'; but it seems that an intention to create a trust of a promise
will more readily be found where the promise by B to A was made in pursuance of some pre-existing
contractual® or fiduciary™ obligation owed by B to C.

1 Swain y Law Sociery ]1983]1 1 AC 598 at 620, [1982] 2 Al ER 827 a1 839, 13k, per Lurd Brightman, As tn trusts of promises see para
76 ante; and fir the equitable exceptinns ti the doctrine of privity generally sec para 760 ante.

2 Fletcher y Fletcher (1844) 4 Hare 67; Brawskilt v Dason [1955] 1 QB 13, 11954] 2 All ER 64V, CA.

3 Sce Gandy v Gandy (1885) 30 ChD 57, CA; and as 10 compliance with formal reqnirements impnsed by tie Law of Bruperty Act 1925 s
33(1)(b) sce EQUITY vol 16(2) (Reissuc) paras 563-564, 851.

4 Re Flavell, Micrray v Flavell (1883) 25 ChD 89, CA. Cf Page v Cox (1852) 10 Vlare 163; Re Gardin, Lioyds Bank and Farrat v Liayd
and Gardan 11940] Ch 851 Drinunie v Dnvies [18991 1 1R 176.

5 Re Schiebsiman [1944] Ch 83, 19431 2 All ER 768, CA (argnment in favonr of a trust by 13's trustee in bankruptey). C Re Staplefon-
Brethertan, Weld-Blundell v Staplefon-Bretherfon 19411 Ch 482, 119411 3 All BR 5; Re Greene, Greene v (jreene 1949] Ch 333, 11949} |
AIER 167. i the filluwing cascs, it was comceeded thal there was i trust: Re Miller's Agreement, Uniacke v A-G [1947] Ch 615, [1947] 2
AN ER 78; Beswick v Beswick 11968] AC 38, 1106712 A R 1197, L.

6 Re Richardson, Weston v Richardyan (1882) 47 LT 514; Raval Exchuinge Aysurance v Hope [1928] Ch 179, CA: Re 1ebb, Barclays
Bank Lid v Webb 119411 Ch 225,[1041] | AN KR 32); Re Foster's flolicy, Menneer v Fosfer 19661 1 Al ER 432, [1966] | WLR 222.

7 Re Burgess' Policy (1915} 113 LT 443; Re Engelbach’s Estate, Tibbelts v Engelbach [1924] 2 Ch 348 (see para 764 note 5 post); Re
Clay'y Holicy of Aygurance, Cluy v Earnshaw 11937] 2 A ER 548 (see para 704 nole 5 post); Re Foster, Hudson v Foster [19381 3 All ER
357; Re Sinclair's Life Holicy [1938] Ch 799, [1138] 3 All ER 124,

Re Engelbach’s Estede snpra and Re Sinclair't Life Policy supra have been overruled on another ground: sce para 749 note 18 ante.
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8 Waters v Monarch Fire and Life Asstirance Co (1856) 5 E & B 870; Williams v Baltic Insurance Association of London Lid]) 924]2
KB 282 fsec para 764 note 13 post); Pridential Staff Union v Hall 11947) KB 685.

9 Vandepitie v Preferred Accident Insurance Corpn of New York 11933} AC 70. PC; Green v Russell [1959) 2 Q13 226, [1959] 2 All ER
525, CA.

10 Hill v Gpmute (1839) 5 My & Cr 250: Page v Cox (1852) 10 Hare 163.

11 Re Burgess' Policy (1915) 113 1.} 43; Re Sinclair's Life Policy 11938] Ch 799, [1938] 3 All ER 124; Re Schebsman [1944] Ch 83 at
104,11943] 2 All ER 768 a1 704, CA.

12 See Lyus v Frowxa Developmenty L1d 198212 All ER 953,11982] | WLR 1044,

13 West v Houghron (1879) 4 CP1) 197, 13C (criticised in Re Flavell, Murray v Flavell (1883) 25 ChID 89 a1 98 per Narth J), The same
may be true i1 seems from the facts thal A taok the promise as much for the benefit of C as for his awn benelit: Yandepitte v Preferred Ac-
cident Insurance Corpn nf New York 19331 AC 70, C-(one of the groands for the decision was that, under the Jaw of British Colambia, a
lather was liahle for the torts of his minor children. 11ad this not been the case, the decision might have gone the ather way; cf Williams v
Baltic Insurance Association of Londnn L1d 192412 KB 282).

14 Re Sinclair's Life Policy [1938] Clt 799, [1938] 3 All ER 124 (averruled on anather graund: see para 749 note 18 ante). Even il there
is no express power in A ta divert the benerit 1o himself, the contract may so restrict the freedom of A and 13 as 10 1nake the court reluctant 1o
nind atrust was intended: Re Burgexs’ Policy £1915) 113 LT 443; Re Schebsman {1944 Ch 83, 119431 2 All ER 768, CA. The carlier view
was that a trust may arise although the contracting parties cauld divert the benefit away Itom C: see note 10 supra. But see Re Foxter’s Pol-
icy, Menneer v Fnster [1966] 1 All ER 432, [1966] | WLR 222 (A's pawer 1o divert benefit time-limited and expired).

15 Re Webb, Barclays Bank Lid v Webb [1941] Ch 225,11941] 1 All ER 321. Cf Re Foster's Policy, Menneer v Foster [1966) 1 All ER
432, {1966] | WLR 222; Re Garbett, Grrbett v IRC 11963} NZLR 384.

16 Re Policy of the Equitable Life Assurnnce of the United States and Mitchell (1911) 27 TLR 213; Re Fleenvood’s Policy 1926 Ch 48;
Swain v Law Socienr 11983] 1 AC 598 at 621, [1982] 2 All I:R 827 a1 840, HL, per Lord Brightman. As to trusts created by statute see paras
763-764 post.

17 Re Engelbach’s Estate, Tibbetts v Engelbach]1924] 2 Ch 348 (averruled on another point: see para 749 note 18 ante); Re Clay's Pol-
icy of Assurance, Cly v Earnshaw 1937 2 Al ER 548; Re Foster, Hudson v Foster [1938] 3 All ER 357; Re Stapleton-Bretherion, Weld-
Blundell v Stapleton-Brethertor 1941} Ch 482, 11941] 3 Al ER 5; Green v Russell 19591 2 QB 226, [1959] 2 All ER 525, CA; Re Cook’s
Settlement Trusts, Royal Exchuange Assurance v Cook {19651 Ch 902, [1964] 3 All I:R §98.

18 Sce Richards v Delbridge (1874) LR 18 I 11; Swain v Law Sociey [1983] 1 AC $98 at 620, [1982] 2 All ER 827 at 840, H1_, per
Lard Brightnian; and GtF1S vol 32 (20(9) PARA 269.

19 Re Independent Air Travel Lid [19611 1 Llayd's Rep 604 (point conceded with approval of the conrt).

20 Harmer v Armstrong]1934] Ch 65, CA (Jact that B was C’s agent, and hence under a fiduciary duty, helped to establish the necessary
intention). Cf Pople v Evans [1969] 2 Ch 255, 11968} 2 All R 743.

Halsbury’s Laws of England/CONTRACT (VOLUME 9(1) (REISSUE))4. CONSIDERATION AND PRIVITY/(2)
PRIVITY/(ii) Exceptions to the Doctrine of Privity/C. BY STATUTE

C. BYSTATUTE

Halsbury’s Laws of England/CONTRACT (VOLUME 9(1) (REISSUE))/4. CONSIDERATION AND PRIVITY/(2)
PRIVITY/(it) Exceptions to the Doctrine of Privity/C. BY STATUTE/763. The statutory exceptions.

763. The statutory exceptions.

In addition to the real and apparent exceptions to the doctrine of privity’ allowed by the rules of common law’ or of eg-
uity’, there are also some laid down by statute:
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(1)  aperson may take an interest in land or other property or the benefit of any condition, covenant or
agreement respecting land or other property, although not named as a party to the conveyance or other
instrument’. On the basis that contractual rights are *property’, it ias been suggested that this provision
‘embodied a general exception to the privity doctrine’; but this view now appears to have been rejecteds;
(2)  where an occupier of premises is bound by contract to permit persons who are strangers to the con-
tract to enter or use the prenises, the duty of care which he owes them as his visitors cannot be restricted
or excluded by that contract, but (subject to any provision of the contract to the contrary) includes the
duty to perform his obligations under the contract, whether undertaken for their protection or not, in so
far as those obligations go beyond the obligations otherwise involved in that duty of care’. There are also
specific provisions creating duties in respect of work in connection with a dwelling house which are
owed, not only to the person ordering the work, but also to persons who later acquire an interest in the
premises®;

(3)  whilst any term or condition of a contract for the sale of goods by a supplier to a dealer, or of any
agreement between them relating to such a sale, is generally void in so far as it purports to establish the
minimum price to be charged on the resale of the goods’, it may be valid in so far as it specifies a maxi- .
mum resale price’™;

(4) the registered memorandum and articles of a company bind the company and its members to the
same extent as if they respectively had been signed and sealed by each member, and contained covenants
on the part of each menber to observe all the provisions of the memorandum and of the articles'’

(5) ifabill of exchange is dishonoured, the drawer, acceptor and indorsers are all liable to compensate
the holder in due course”;

(6) the court has a discretionary jurisdiction to grant a stay of proceedings in any cause or matter pend-
ing before it as might formerly have been restrained by injunction in equity at the suit of any party to that
cause or matter”, or any third party™;

(7)  there are a number of statutory exceptions in respect of different types of contract of insurance’
and carriage by sea”.

The Law Commission has proposed that there should be a new general statutory exception to the privity rulc in respect
of contracts between A and B under which B makes a protnise in favour of C”.

1 As 1o the doctrine of privity see paras 748-750 ante.

2 See paras 754-758 ante.

3 See paras 760-762 ante,

4 Seethe Law of Property Act 1925 5 56; and para 617 ante.

5  See para 617 head 94) ante.

6 Scepara6l7 ante,

7 See the Oceupiers’ Liability Act 1957 s 3(1); and NEGLIGENCE vol 33 fReissuc) para 637.

8 Seethe Defective Premises Act 1972 s 1; and BUILDING CONTRACYS, ARCHIYECTS, ENGINEERS, VALIERS AND SLRVEVORS vol 4(3)Y{Re-
issue) para 77. Similarly, the landlord’s dutics under the Act 1o his tenant extend to third parties: see s 4.

9 Sceihe Resale Prices Act 1976 ss 9, 10 (as amended). As to void conlracts see generally para 836 el seq post.

10 Seec ibid s 26.

Il Seethe Companies Act 1985 s 14

12 See the Bills of Exehange Aet 1882 ss 54-56; and FINANCIAL SERVICES AND INSTITUTIONS vatl 49 (2008) PARAS 1515, 1574 et seq.
Bui see 4EG (UK} Lid v Lewix 119931 2 Bank LR 119, (1992) Times, 29 December, CA (third party paying A’s debt by cheqae not liable as

been given no consideration).

13 Sec the Supreme Court Act 1981 s 49; and eg Snelling v John (G Snelling Lid11973] QR 87, [1972) 1 All ER 79 (sec also para 749
note 16 ante). See Further CIVIL PROCEDURE.
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14 Sce the Supreme Court Act 1981 s 49. Bat such third party can only obtain a stay where he ean show thal he might be placed under
same legal liability if the case proceeded to judgment: Gore v Van Der Lann [1967] 2 QB 31, [1967] 1 All ER 360, CA (sce also paras 814
note 7, 8301 note 4 past); Nippon Yusen Kaisha v International limport and Ixport Co Ltd. The Elbe Maru [1978] 1 Lloyd's Rep 206. See
generally CIVIL PROCEDURE.

15 See para 764 post; and INSLIRANCE.
16 Sec the Carriage of Goads by Sea Aet 1971 s 1(2), Schiedule art 1V; and CARRIAGE AND CARRIERS.

17 See Privity of Contrect: Contracts for the Benefit of Third Parties (1996) (Law Com no 242; Cm 3329). This new exception would not
impose the burdei ot a cantract an o not a party to it (C), but would allow him 10 1ake the benefit of it.-Without detracting fram the present
exceplions, this new statutory one woold allow C the usual rights ol enforeenient where he is either named in the contract or it purports 1o
canfer a benelit on him, apon which A and B would lose the right 10 vary or eancel the contract. Prima facie, C's proposed new statutory
rights should be subject to all the detences and set-olfs that B would have had against A. Further, under these proposed rules, C could rely on
an exclusion or limitation clavse in the contract; and B's duty should be owed 10 A and C, though without double jeopardy: see Privity of
Contract: Contracts for the Benefit of Third Parties supra and the draft Comtracts (Rights of Third Varties) 13ill eontained therein.

UPDATE

763 The statutory exceptions

NOTE 8--1972 Act s 4 nodified: Commonhold and Leasehold Reform Act 2002 Sch 7 para 2 (in force in rela-
tion to England: SI 2003/1986).

NOTES 9, 10--Resale Prices Act 1976 repealed: Competition Act 1998 Sch 14 Pt L.

NOTE 11--Companies Act 1985 s 14 replaced by Comnpanies Act 2006 s 33: see COMPANIES vol 14 (2009)
PARA 243 et seq

NOTES 13, 14--Supreme Court Act 1981 now cited as Senior Courts Act 1981; Constitutional Reform Act
2005 Sch 11 para 1 (in force 1 October 2009: S1 2009/1604).

Halsbury‘s Laws of England/CONTRACT (VOLUME 9(1) (REISSUE)Y4. CONSIDERATION AND PRIVITY/(2)
PRIVITY/(ii) Exceptions to the Doctrine of Privity/C. BY STATUTE/763A. Rights of third parties.

763A. Rights of third partices,

The following provisions do not apply in relation to a contract entered into before 11 May 2000, unless the contract is
entered into on or after 11 Novemnber 1999 and expressly provides for the application of the Contracts (Rights of Third
Parties) Act 1999: s 10(2), (3).

1. Right of third party te enforce contractual term

A person who is not a party to a contract may in his own right enforce a ternt of the contract if the contract expressly
provides that he may’, or the term purperts to confer a benefit on him’. The third party must be expressly identified in
the contract by name, as a member of a class or as answering a particular description but need not be in existence when
the coutract is entered into”. A tltird party has no right to enforce a term of a contract otherwise than subject to and in
accordance with any other relevant terms of the contract®. For the purpose of exercising his right to enforce a term of the
contract, there is available to the third party any remedy that would have been available to him it an action for breach of
contract if he had been a party to the contract, and the rules relating to damages, injunctions, specific performance and
other relief apply accordingly®. Nothing in the above provisions affects any right of the promisee® to enforce any term of
the contract’, Similarly, the above provisions do not affect any other right or remedy of the third party that exists or is
available®.

i Contracts (Rights ol Third Parties) Act 1999 s 1{1}(a}.
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2 lbids 1(1)(b). This does not apply it on a proper construction of the coniraet it appears that the parties did not intend the term 10 be en-
forceable by the third party: s 1(2). See Nisshin Shipping Co Lid v Cleaves & Co Ltd 120031 EWHC 2602 (Connn), [2004] 1 All ER (Comm)
481; Laemthong International Lines Co Ltd v Artis [2005] EWCA Civ 519, [2005] 2 All ER (Conim) 167 (defendant failed to diseharge bur-
den of showing that letter of indemnity not intended to be enforceable by third party). See also Prudential Asswrance Co Lid v Ayres [2008]
EWCA Civ 52, [2008] } All ER 1266: Dolphin Maritime & Aviation Services Ltd v Sveriges Angartygs Assurans Forening [2009] EWHC
716 (Comm), [2009] 2 Lloyd’s Rep 123, {2009} All ER (D) 119 {Apr).

3 1999 Act s 1(3). See Avraamides v Cobwill [2006] EWCA Civ 1533, (2006] AH ER (D) 167 (Nov) (agrecment did not identify any third
party or class of third parties).

4 1999 Act s 1(4). Where a term of a contract excludes or liniits lability in relation 10 any matier references in the 1999 Act 1o the third
party enforcing the term are 1o be construed as references to his availing himsell of the exelusion or limitation: 5 1(6).

S Ibids I(5). A party must not be treated, by virtue of s 1(5), as a parly 1o the contract for thie purposes of wny other Act (or any instru-
ment made under any ather Act): s 7(4).

6 'Promisee’ meuns the parly 1o the contract by whom the term is enforceable against the promisor: s 1(7).
7 Ibids4.

8 bids 7(1). -

2. Variation and rescission of contract

Where a third party has a right to enforce a term of the contract’, the parties to the contract may not, by agreement, re-
scind the contract, or vary it in such a way as to extinguish or alter his entitlement under that right, without his consent
if (1) the third party has communicated his assent to the term to the promisor?; (2) the promisor is aware that the third
party has relied on the term®; or (3) the promisor can reasonably be expected to have foreseen that the third party would
rely on the term and the third party has in fact relied on it'. However, this restriction is subject to any express term of the
contract under which (a) the parties to the contract may by agreement rescind or vary the contract without the consent of
the third party*; or (b) the consent of the third party is required in circumstances specified in the contract instead of
those set out in heads (1)-(3) above®, Where the consent of a third party is required’, the court or arbitral tribunal may,
on the application of the parties to the contract, dispense with his consent if satisfied® that his consent cannot be ob-
tained because his whereabouts cannot reasonably be ascertained’, or that he is mentally incapable of giving his con-
sent™. The court or arbitral tribunal may, on the application of the parties to a contract, dispensc with any consent that
may be required under head (3) if satisfied that it cannot reasonably be ascertained whether or not the third party has in
fact relied on the term”. If the court or arbitral tribunal dispenses with a third party’s consent, it may finpose such condi-
tions as it thinks fit, including a condition requiring the payment of compensation to the third party’’. The jurisdiction
conferred on the court” by sub-ss (4) to (6) is exercisable by both the High Court and a county court*.

1 le under the Contracts (Rights of Third Parties) Act 1999 s 1: see PARA 763A.1.

2 Ibid s 2(1)(a). Promisor’ means the party to the contract against whom the term is enforceable by the third party: s 1(7). The assent may
be by words or conduct, and if sent 10 the promisor by post or other means mast not be regarded as cormnunicated 1a e prowisor until re-
ceived by him: s 2(2).

3 Ibids 2(1)(b).

4 Ibids 2(1)(¢).

w

1hid s 2(3)(a).

6 Ibids23)(h).

7 leunders2(1), 3).
8 Ibids2(4).

9 Ihids 2(4)(dl.

10 Ibid s 2(4)(b).

11 Ibid s 2(5).
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12 1bid s 2(6).
13 le under ibid s 2(4)-(6).

14 1bids 2(7).

3. Defences available to promisor

Where proceedings for the enforcement of a term of a contract are brought by a third party’, the promisor has available
to hitn by way of defence or set-off any matter that (1) arises from or in connection with the contract and is relevant to
the term*; and (2) would have been available to him by way of defence or set-off if the proceedings had been brought by
the promisee’. The promisor also has available to him by way of defence or set-off any matter if (a) an express term of
the contract provides for it to be available to him in proceedings brought by the third party; and (b) it would have been
available to him by way of defence or set-off if the proceedings had been brought by the promisee’. Further, the promi-
sor also has available to him by way of defence or set-off any matter, and by way of counterclaim any matter not arising,
from the contract, that would have been available to him by way of defetice, set-off or counterclaim against the third
party if the third party had been a party to the contract’. Where in any proceedings brought against him a third party
seeks to enforce a term of a contract (including, in particular, a term purporting to exclude or limit liability), he may not
do so if he could not have done so (whether by reason of any particular circumstances relating to him or otherwise) had
he been a party to the contract®.

Where a term of 4 contract is enforceable by a third party’, and the promisec has recovered from the promisor a sum in
respect of the third party’s loss in respect of the term or the expense to the promisee of making good to the third party
the default of the promisor, then, in any proceedings brought by the third party, the court or arbitral tribunal must reduce
any award to the third party to such extent as it thinks appropriate to take account of the sum recovered by the pro-
inisee®.

1 Contracts (Rights of Third Farties) Act 1999 s 3(1). The proceedings are bronght it rehaitce on s 1: see PARA 763A.1.

2 Ibid s 3(2)(a). Section 3(2) is subject 10 any express lerm of the contract as to the matters that are not to be available to the promisor by
way of defence, set-off or counterelaim: s 3(Z). For the meaning of ‘pronisor’ see PARA 763A.2 NOTE 2,

3 Ibid s 3(2)(b). IFor the meaning of ‘promisec' see PARA 763A.1 NOTE 6.

4 1bid s 3(3).

5 Ibid s 3(4). Section 3(4) is subjeet 10 any express term of the conlract as 1o the matters that are not to be available to the promisor by
way ol defence, set-off or counterelaim: s 3(3). A third party must not, by virtue ot's 3(4) or {6} (see ROTE 6), be treated as a party 1o the
contract for the purposes of any other Act (or any instruiment made onder any other Act): s 7(4).

6 lbid s 3(6).

7  leunderibid s | see PARA 763A.1.

8 Ibidss.

4. Exceptions

No rights are conferred® on a third party in the case of a coutract on a bill of exchange, promissory note or other nego-
tiable iustrument®. Similarly, no rights are conferred on a third party in the case of any contract binding on a company
and its members under the statutory provision relating to the memorandum and articles’. No rights are conferred on a
third party to enforce: (1} any term of a confract of employiment against an employee*; (2) any term of a worker's con-
tract against a worker (including a lrome worker)'; or (3) any tern of a relevant contract against an akency worker®.

No rights are conferred on a third party in the case of (a) a contract for the carriage of goods by sca”; or (b} a contract for
the carriage of goods by rail or road, or for the carriage of cargo by air, which is subject to the rules of the appropriate
international transport convention®. However, a third party may avail himself of an exclusion or limitation of liability in
such a contract’.
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I le under the Contracts (Rights of Third Parties) Aet 1999 s 1: see PARA 763A.1.
2 Ibids 6()).

3 Ibid s 6(2) (amended by S12009/1941). The statutory provision referred 1o is the Campanies Act 2((16 s 33: see COMPANIES vol 14
(2009) PARA 243.

4 1999 Act s 6(3)(a). ‘Contract of emaployiment’ and ‘employee' have the meaning given by the National Mininmiam Wage Act 1998 5 54
(sce EMPLOYMENT vol 39 (201(19) PARAS 2, 1538): 1999 Aets 6(4)(a).

5 1bid s 6(3)(b). 'Worker's contract’ and ‘worker’ have the meaning given by the National Minimum Wage Act 1998 s 54, and 'home
worker' hias the meaning given by s 35{2) (see EMPLOVMENT vol 39 (20109) PARA 163): 1999 Act s 6(4){(a}, (b).

6 1bid s 6(3)(c). 'Agency worker’ has the meaning given by the National Minimum Wage Act 1998 s 34(1) (sece EMPLOVYMENT vol 39
(2009) PARA 162): 1999 Aet s 6(4)(¢). Relevant cantract’ means a contract entered into, in a case where the 1998 Act s 34 applies, by the
agency worker as respects work falling within s 34(1)(a): 1999 Aet s 6(4)(d).

7 1bid s 6(5)(a). "Contract for the earriage of goods by sea’ means a comtract of carriage (1) contained in or evidenced by a bill of lading,
sea waybill or a corresponding clectronic transaction; or (2) under, or for the purposes of which, there is given an undertaking whieh is con-
1ained in a ship’s delivery order or a corresponding clectronic transaction: s 6(6). 'Bill of lading’, "sea waybill’ and 'ship's delivery order' have
the same ineaning as in the Carriage ol Goods by Sea Act 1992 {see CARRIAGE AND CARRIERS val 7 (2008) PARAS 338, 364, 365) and a cor-
responding electronic transaction is a transaction within the 1992 Act s 1(5) (se¢ CARRIAGE AND CARRIERS vol 7 (2008) PARA 337) which
corresponds 1o the isshe, indorsement, delivery or ransfer of a bill of lading, sea waybill or ship's delivery order: 1999 Act s 6(7).

8 Ibid s 5(6)(b). "The appropriale inlernalional transport convention’ means (1) in relation to a contract for the carriage ot goods by rail,
thie Canvention which has the farce of law in the United Kingdom under the Railways (Canvention on International Carriage by Rail) Regn-
lations 20103, $1 2005/2092, reg 3 (sce¢ CARRIAGE AND CARRIERS vol 7 (20018) PARA 683); (2) in relation 10 a contract Tor the carriage af
goods by road, the Convention which has the torce of law in the United Kingdom under the Carriage of Goods by Road Act 1965 s | (see
CARRIAGE AND CARRIERS vol 7 (2(108) PARA 650); and 13} in relation to a contract for the carriage of cargo by air (a) the Convention which
has the foree of law in the United Kingdonm ander the Carriage by Air Act 1961 s 1 (see CARRIAGE AND CARRIERS val 7 (2008) PARA 121);
or (b) the Convention which has the force of law under the Carriage by Air (Supplementary Provisions) Act 1962 s 1 (see CARRIAGE AND
CARRIERS vol 7 {20018) PARA 121); ar (¢) either of the amended Conventions set out in the Carriage by Air Acts (Application of Provisions)
Order 1967 Sch 2 Pt B or Sch 3 Pt B (see CARRIAGE AND CARRIERS vol 7 (2008) PARA 121): 1999 Act s 6(8).

9 Ibids 65).

5. Arbitration

Where (1) a third party’s right to enforce a term’ (the substantive term’) is subject to a term providing for the submission
of disputes to arbitration’; and (2) that agreement is an agreement in writing for the purposes of legislation relating to
arbitration’, the third party is to be treated tor the purposes of that legislation as a party to the arbitration agreement as
regards disputes between hinself and the promisor® relating to the enforcement of the substantive term by the third
party®.

Where (a) a third party has a right to enforce a term providing for one or more descriptions of dispute between the third
party and the prownisor to be submitted to arbitration®; (b) that agreement is an agreement in writing for the purposes of
legislation relating to arbitration’; and (c) the third party does not fall to be treated under heads (1) and (2) above as a
party to that agreement®, the third party must, if he exercises the right, be treated for the purposes of that legislation as a
party to that agreement in relation to the matter with respect to whict the right is excreised, and be treated as having
been so immediately before the exercise of the right”.

1 lc under the Contracts (Rights of Third Parties) Act 1999 s 11 see PARA 763A.1.

2 Ibid s 8(1)(a). N

3 1bid s 8{1)b). The legislatian referred 1o is the Arbitration Act 1996 Pt 1 (ss 1-84).

4 TFor the meaning of ‘promisor’ see PARA 763A.2 NOTE 2.

S 1999 Act s 8(1). See Nisshin Shipping Co Lid v Cleaves & Co L1d [2003| EWHC 2602 (Comm), ]2004] 1 Lloyd's Rep 38.

6 1999 Act s 8(2)(a).



Page 17

7 1bids 8(2)(b). The legislation referred 1o is the Arbitration Act 1996 Pt 1 (ss 1-84).
8 1999 Act s 8(2)(¢).

9 lbid s 8(2).

Halsbury's Laws of England/CONTRACT (VOLUME 9(1) (REISSUE))/4. CONSIDERATION AND PRIVITY/(2)
PRIVITY/(ii) Exceptions to the Doctrine of Privity’C. BY STATUTE/764. Insurance.

764. Insurance.

Wlilst the doctrine of privity applies to coutracts of insurance’, its effects in relation to these contracts has been modi-
fied, not only by the doctrine of agency’ and by certain trusts’, but also by a number of statutory exceptions.

With regard to fire insurance, where an insured house or building is destroyed by fire, the insurer may generally be re-
quired by any person interested it that house or building to lay out the insurance moneys towards its reinstatement®.

With regard to life insuraice, a policy of insurance effected by one spouse on his or her own life’ and expressed to be
for the benefit of his or her spouse and/or children” creates a statutory trust’ in favour of the objects named in the pol-

icy®.

With regard to insurance by persons with limited interests, where a person with a limited interest in property insures it
for its full value, the common law rule is that the insurance inures for the benefit of all persons interested in the prop-
erty; the person effecting it is regarded as effecting it as agent on their behalf’. He may recover the full value from the
insurers; but he is regarded as trustee of any such sums recovered as exceed his loss®, and is liable to pay those sums to
the other persons interested in the property’. Several real or supposed cotnmon law exceptions to this principle have
been removed by statute’.

Motor insurance provides exceptions with regard to two classes of person, a third party driver and an injured third party,
as follows:

(1) without having to prove that the owner of a vehicle intended to constitute himself a trustee of his
insurauce for that driver?, a third party driving a vehicle with the consent of the owner can take the bene-
fit of any provision in his favour in the owner’s insurance policy";

(2) where there is a provision insuring against liability to a third party, an injured third party falling
within the terms of that provision may in certain circumstances take proceedings directly against the in-
surer’®; and, where there is no such protection available to the injured third party, he may have recourse
against the Motor Insurers’ Bureau®.

1 See Boston Fruit Co v British and Foralgn Marine Insurance Cn [1906] AC 336, H1.: Yangize Insurance Association v Lukmanjee
11918] AC 585, PC; Nornrid Housing Associatipn Ltd v Ralphs aed Mansell and Assicurazioni Generali SpA [1989] 1 Lleyd's Rep 274, CA.

2 Sec para 755 ante.
3 Sce parn 761 ante.

4 Sce the Fires Prevention (Metropolis) Act 1774; and INSURANCE. Thus, a tenant may claim under his landlord's insurance (Portovon
Cinemu Co Lid v Price iod Century Insurance Co Lid 119391 4 All ER 601) and vice versa. Cf the position of a devisee: see Re Rushbrook's
Will Trusts, Alhvood v Norwich Diocesan Fond und Board of Finance {1948] Ch 421, [1948] 1 All IZR 932; and EXECUTORS AND ADMINIS-
TRATORS.

5 This provision anly applics where a person insures his own life, and wot that of his child: Re Engelbach's lfstale. Tibbetts v Englebach
11924] 2 Cly 348 (overruled on another ground: see para 749 note 18 ante). It dacs not apply 1o dependants other than the spouse and children
of the marriage: Re Clay’s Policy of Assurance, Clay v Earnshaw ]1937) 2 Al ER 348 (informally adopted child). See also para 762 note 7
anie.

6 Inclading illegithmate children: see the Family 1aw Reform Act 1969 s 19(1).
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7 In acase falling outside the statutory trust, it is possible 10 create an express or implied trust: Re Fuster’s Policy, Menneer v Foster
11966} 1 Al ER 432, [1966] 1 WLR 222; and sce para 761 ante.

8 Seethe Married Wamen's Property Act 1882 s 11 (as amended); and MATRIMONIAL AND CIVIL PARYNERSHIP LAW vol 72 (2009) PARA
274. For an exceptional casc where the promisee’s exceutors were held entitled 10 the benelit of the policy moneys see Cleaver » Mimal Re-
serve Fund Life Assnciation 118921 1 QB 147, CA. See alsa para 761 note 4 ante.

9 Sce paras 754-755 ante.
10 Sce para 761 ante.

L1 Waers v Monarch Fire and Life Instrance Co (1856) 5 E & B 870; FHepburn v A Tomlinyon (tauljers) Lid]1966] AC 451, [1966] 1
All ER 418, IL; and see INSURANCE.

12 Scc the Marine Insurance Act 1906 s 14(2); the Law of Property Act 1925 s 47; and INSURANCE; SALE OF LAND.

13 In Willtams v Bedtic Insurance Association of London Lid [1924) 2 KB 282 an owner was found 10 be a trustee of the benetit of his in-
sarance policy for a third party driving with his consent. For intention 10 ercale a trustsee para 762 note 8 ante.

14 Seethe Road Traffic Act 1988 s 148(7); and INSURANCE vol 25 (2003 Reissue) paras 708, 721, 738; ROAD TRAFFIC vol 40(2) (2007
Reissue) para 948.

15 Seethe Third Parties (Rights against lnsurers) Act 1930 s 1 {as amended); the Road Traflie Act 1988 ss 151153 (ainended by the
Road Tralfic Act 1991 ss 48, 83, Sch 4 para 66, Sch 8); and NSURANCE vol 25 (2003 Reissue) para 750; ROAD TRAFFIC vol 40(2) 12007 Re-
issae) paras 951-953. For the rights of such persons where the insurance company is in iquidation see the Palicyholders Protection Act 1973
s 7 {as amended); and INSURANCE voi 25 (20103 Reissue) para 156, ROAD TRAFFIC.

16 By agreement beiween the Motar Insarers’ 13urean and the Secretary of State for the ):nvironment, Transport and the Regions, the Bu-
Tesu promises to pay any unsatislied judginent in respeet of the compulsory motor insnrance against injury 1o third parties. That agreement is
specifically enforceable by the minister (Guertrer v Circuif 11968] 2 QB 587, 11968] | All R 328, CA) and the Bureau has never repudiated
an aclion by an injured third party on groands of lack of privity: Gurmer v Circnit supra at 599 and a1 334 per Diplock LJ. Whilst the foun-
dations of the agreement “are betler not questioned’ (Gardner v Moore 11984] AC 548 a1 556, [19841 1 All ER 1100 at 1102, 11.., per Lord
IHailshiam of St Marylebane 1.C), Burcau pelicy is not to rely on the dactrine of privity as against the injured third party (Hardy v Motor In-
surers’ Bureaw }1964] 2 QB 745, 11964] 2 AlL ER 742, CA; Randall v Motor bisurers’ Bureaic [1969] 1 All ER 21, {1968} 1 WLR 1900;
Perrson v London Country Buses 11974] 1 Al ER 1251, [1974] 1 WLR 569, CA: Porter v 4ddo |1978] RTR 503). Sec generally INSUR-
ANCE] ROAD TRAFFIC.

UPDATE

764 Insurance

NOTE 15--Policyholders Protection Act 1975 repealed: Financial Services and Markets Act 2000 (Consequen-
tial Amendments and Repeals) Order-2001, SI 2001/3649,



