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8 Rights as against the Crown as the new sovereign power therefore exist only to the extent

allowed and recognised by the Crown (the onus of proving such recognition resting on the
subject}, in as much as the courts have no jurisdiction over or in respect of transactions of the
Crown with other sovereigns or acts of the Crown intended as extra-legal manifestations of
power in the course of conducting its foreign affairs: Secretary of State for India v Kamachee
Boye Sababa (1859) 13 Moo PCC 22; Rajab Salig Ram v Secretary of State for India |1872] LR
Ind App Supp 119, PC; Cook v Sprigg 11899| AC 572, PC; Nireaba Tamaki v Baker ]1901] AC
561 at 576, PC; West Rand Central Gold Mining Co v R 11905] 2 KB 391, DC; Seccretary of
State for india v Bai Rajbai (1915) LR 42 Ind App 229 at 237, PC las to onus of proof);
Vajesingji Joravarsingji v Secretary of State for India |1924) LR 51 Ind App 357 at 360, 367,
PC; Hoani Te Heubeu Tukino v Aotea District Maori Land Board |1941] AC 308 at 324,
119411 2 All ER 93 at 98, PC; Secretary of State for India v Sardar Rustam Khan ]1941] AC 356
at 371, ]1941] 2 All ER 606 at 611, PC; Administration of the Territory of Papua and New
Guinea v Guba and Doriga (1972) 47 ALJR 621 at 656, Aust HC; Winfat Enterprise
(HK) Co Ltd v A-G of Hong Kong |1985] AC 733, 11985| 3 All ER 17, PC (no municipal court
has authority to require the government to give effect to promises of continued recognition of
existing private titles of inhabitants of ceded territaries}). Contrast Amodu Tijani v Secretary for
Southern Nigeria |1921] 2 AC 399 at 407, 410, PC; Oyekan v Adele 11957] 2 All ER 785 ar
788, 11957} 1 WLR 876 at 880, PC; cf Re Southern Rhodesia |1919] AC 211 at 234, 240, PC;
A-G v Nissan 11970] AC 179 at 210-211, {1969} 1 All ER 629 at 637, HL, per Lord Reid, at
226 and 649-650 per Lord Pearce, at 232 and 654-655 per Lord Wilberforce, and at 238 and
660 per Lord Pearson.

Kodeeswaran v A-G of Ceylon |1970] AC 1111 at 1118, PC; Union Government Minister of
Lands v Whittaker's Estate [1916] App D 203, SA App Div; Madzimbamuto v Lardner-Burke
and George [1969] 1 AC 645 at 721, 11968] 3 All ER 561 at 572, PC. Cf, as to the Crown’s
minor prerogatives, Colonial Government v Laborde |1902) Mauritius Reports 19, Mauritius
SC. See also Sammut v Strickland ]1938] AC 678 at 697, [1938] 3 All ER 693 at 699, PC;
Burmah Oil Co (Burma Trading) Ltd v Lord Advocate |1965] AC 75, 11964] 2 All ER 348, HL.

10 Campbell v Hall (1774) 20 State Tr 239.
11 Kodeeswaran v A-G of Ceylon ]1970] AC 1111 at 1119, 1122, PC,

868. Introduction of English law in conquered or ceded colonics. Where the
law of England has been applied to the conquered or ceded country the effect has
been to apply both the common law! and the statute law so far as they: (1) were
in force, either at the date of the application or at some other specified date; and
(2) were not merely in the nature of law of local policy adapted solely to
England, but were general regulations equally applicable to any country
governed by English law2. Statute law thus introduced will not override or
prevail against the enactments of the local legislature unless contained in an Act
of Parliament which is made applicable to the colony by the express words or
necessary intendment of any Act of Parliament?. Statutes enacted subsequently to
the application of English law have no force in the colony, except in cases in
which it is expressly or by necessary implication provided that they are to apply®.

Where provisions for the application of English law refer to ‘the principles and rules of common
Jaw’ in force in England from time to time or at a specified date, the reference is to the whole
law of England including English statutory modifications to the principles and rules of common
law and equity: Booth v Booth [1935) 53 CLR 1 at 30, 32, Aust HC; Re Jobns |1971-72] P &
NGLR 110 at 119, Papua and New Guinea SC.

A-G v Stewart |1817) 2 Mer 143 at 160.

Colonial Laws Validity Act 1865 ss 1-3 |s 1 amended by the Burma Independence Act 1947
Sch 2; the Statute Law |Revision) Act 1976).

R v Vaughan (1769) 4 Burr 2494,

(2) INTRODUCTION OF ENGLISH LAW TO SETTLED
COLONIES

869. Introduction and development of English law in settled colonies. The
common law of England and the statute law existing at the date of the formation
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of the colony applied to colonies acquired by settlement', but statutes
subsequently enacted do nat apply unless they are expressly applied!. This
principle of intraduction or reception is, however, subject to this restriction, that
so much only of the law of Eagland was carried with them by the colonists' as
was applicable? to their situation and the condition of an infant colany®.

The law of England introduiced on settlement is open to local development,
for an the one hand, stamte law thus introduced will not override ar prevail
against the enactments of the lacal legislature unless contained in an Act of
Parliament which is made applicable to the colony by the express words or
necessary intendment of any Act of Parliament®, and on the other hand, the
common law thus intrediiced not only is subject to local legislation” but also
develaps by the practice of the conrts®; such development will not always be
mniform with the development of the common law in England”, unless it is
pravided that the common law in force is to be that in furce in England for the
time being rather than as at a specified date.

1 Mewarandinm (1222} 21 Wins 74; The Lamdenbile Pecrage (1885) 10 App Cas 692 at 744, Hi.,
per Lued Mackborn; Catterall » Catteradt (1847) 1 Rab Eccl 580; Crmntess uf Limerick v Earl vf
Limvrick (18634 4 Sww & 'Iv 252; Falklami Istamds Cooe R (1864} 2 M RCC NS 266 K » De
Do (19013 3 WALR 1, W v Wotlrank » Ellis (1853} 3 NAd LR 40 (Newhimdland;
Umacke p Dickson (1853) James 287 (Nawa Sential; Keenratin Mfawer Cu p Kenura 11906) 16
OLR 184 1Ontfonenership of hed of wavigabie riveey; Berdias ¢ lon Suo Eng [1953] AC 3id,
1 R Wedge $1970] 1 NSWILR 381, NSW SC. See alsn Malm » Queensliand 11992) 107 ALR
1, 23205 58=al), 93, 140-142, Anst HC Wik Penprdvs ¢ Qucenstamd (1996} 141 ALR 129,

19971 3 LR S Ause HC The de viowbich the brw of England is m Ie ascertined as

applying o the serded calemy Juiten ealied the dare of recepriom} has generally heen fixed hy

tacal enacnmem,

Penley r Bowosn Assnrmer Co 11864} 1 Gr 422 ar 428, Upper Camada (Ont) Crure of

Clacerys Pt v Loed Dacre {18701 3 Gl 295,

3 The rime of mmadncizm may be eld o e e date e deciding, sniclilicy (particotarly,
pevhags, i velntion wostomess of Qmme Yivk v Hinds 119051 2 CLR 4S5, Aust FIC, Bar
artemiem has an varians aceasians heen paid, ardenlarly in relatian o conmm Lo eoles and
prciples, manmsiderating ol the positian at the time when dic issne of applicarion is nsed
fmare particnlarly, peehaps, e e of the cvenes giving rise e liggarinn): see Cipsper v
Strrart 18895 14 App Cas 286 00 292, 7C; Nivids i Anglo-tustratsm tnvestment, Finamee aml
Land Co 18905 11 NSWR 354, NSW SCy Delolvry v Permmament Truster Coouf New Saneh
Wigfes 119043 1 CLR 283 ar 291, Ausd 1IC o0 STvelre v Indninds, Dby & € (18975 13 WN
NSW 166, NSW SC.

4 Applicahility depends wm apon whethier the enart cnmsiders the role saicable ne heneficial for e

calomy T uprne whetler s capraile of applicanon i the calmy: Stane Gorernanan Insurance

Cenmmnssion » Trigeell (1978) 16 ALR 67, Anst 11C: Delodery v Permanvnt “tenstee s of New

St Wedvs (19041 1 CLR 283 ar Y1311, Amst HC. See Iyreher nore 5.

I Bl G 107, Sce, hnwever. Whicker 1+ finme (1858F 7 ML Cas 124 ac 161 per

Lowed Cranwurth; Gorrett » (e 119681 09 SR NSW 281, NSW CA. CF A<6 v Seenrsirt (1817)

2 Mer 143 at 160 per Geae MR; Debstrery v Pernanend Trosive Gos nf Nene Sinth Wares (1904)

1 CLR 283, Aust HC: Winterlnwnun r Vandun & Suns 1921 SASR 364, § Aasc SC: Beliling p

Ng Lt Shi {1893) (Hong Kimg SC), appended or repmer wt Re T Lai-clin 1969] HKLR 159,

Hung Kung $C; Garrent r Crery (19681 69 SR NSW 281, NSW CA; R » € (1917} 13 Alta LR

320, 38 DLR 601, Alta GA, comsidermg the general amditiom of pubilic affaies and the acirede

nf the community i the issne. See alsn Meamrell v Meanmall (19411 49 Man R 26, 11941} 2

DLR 655, Man CA.

G Cukmial Laws Validity At 1865 sv 1=3 (s | amended by the Boona Independence Act 1947
Scb 25 the Saatnre Law (Revisiont Aet 1976); Plulips v Fyre (1870) 1R 6 QB 1 ar 2021, Ex Ch,
per Willes J. As to the leghsdative ommperence of die Cenwn i sended enbimics see PARA U7, See
alsi PHRA 871,

T Culemial Laws Vailidiey Ace 1865 s 3.

8 See Kinleescoaran v A-G of Copbsn |[1970] AC £111 w0 1119, 1122, 1C.

2 See Lange v Anstralinn Consdilatvd Press NZ XU 2 ERCBO2, PC; Lange 1+ Ackinson |2000]
4 LRC 596, NZ CA; Invervargili Cup Cenmnarl 10 Homins [1996] AC 624, |1996] 1 All ER 756,
[1996] 1 LRC 440, 1°C: Anstrylian Consselideced Press ol v Liren | 19691 1 AC 390 at 641, 644,
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11967] 3 All ER 523 at 536, 538, PC; Brisbane City Council v A-G for Queensiand 11979] At
411, [1978] 3 Al ER 30 at 33, PC; de Lasala v de Lasala 1980} AC 546, 11979] 2 AL ER 1146
at 1152-1153, PC. it has been held that where local enactments use the same terms as Engliah
statutes the colonial courts should follow the construction which English courts have put upon
those terms: see Trimble v Hill (1879) 5 App Cas 342 at 344-345, PC; Cooray v R 11953} AC:
407 at 419, PC; but contrast National and Grindlays Bank Ltd v Dharamshi Vallabbji | 1967]
1 AC 207 at 229,]1966] 2 All ER 626 at 636, PC; cf Nadarajan Chettiar v Walawwa Mabatmes
11950] AC 481 ar 492, PC.

870. Customary, native or indigenous law in settled colonies. The
applicability of native or indigenous law in a settled colony is not automatic, but
depends on express enactment or on political concession amounting to a course
of practice!. Native or indigenous law will only be permitted to continue in
existence (if at all) in so far as it is not repugnant to justice and general principles
of humanity. Subject to that principle, it may prevail, in the event of
inconsistency, over the common law that has been introduced or received into
the colony, in as much as common law rules are introduced subject to such
qualifications as local circumstances render necessary?.

1 Re Ninety-Mile Beach |1963] NZLR 461 at 468, NZ CA; Milirrpum v Nabalco Pty il
11972-73] ALR 65 at 139, 17 FLR 141 at 223, Northern Territory Aust SC. The historic legal
doctrine is set aside by Mabo v Queensland 11992) 107 ALR 1, 11993| 1 LRC 194, Aust HC,
which overrules Mifirrpum v Nabalco Pty Ltd 11972-73] ALR 65, 17 FLR 141 ar least in so fat
as that case is inconsistent with the propositions: (1) that antecedent rights and interests in land
possessed by the indigenous inhabitants at the time of the Crown’s acquisition of the territnry
are not extinguished by that acquisition but continue so as to constitute a burden on he
Crown’s radical title to all land within the territory; and (2] that the nature and incidents of 1ha
native title are to be ascertained, as a matter of fact, by reference to the tradjtional laws and
customs acknowledged and observed by those indigenous inhabitants. As to such native title sce
also Te Runanganui o Te tha Whenua Inc Society v A-G of New Zealand [1994] 1 LRC 31, N/,
CA; Wik Peoples v Queensland 11996) 141 ALR 129, ]1997] 3 LRC 513, Aust HC.

2 See Kabaka’s Government v Kitonto 11965] EA 278, East Africa CA; R v Dabat [1963] P &
NGLR 113 at 114, Papua and New Guinea SC; ¢f R v Murrell (1836) 1 Legge 72, New South
Wales SC.

(3) EXTENSION OF UNITED KINGDOM STATUTES

871. Principles governing extension of United Kingdom enactments. United
Kingdom enactments may ‘apply to’ or ‘extend to’ a dependent or other territory
as part of the law only of the United Kingdom, in that the operation of the law in
the United Kingdom is predicated on some event, circumstance, person or thing
identified by relation to that dependent or other territory'. Alternatively such
enactments may ‘apply to’ or ‘extend to’ a dependent territory as part of the law
of that territory rather than, or as well as?, of the law of the United Kingdom.
Although this distinction is clearly recognised in law and in legislative practice',
it is not always drawn terminologically, particularly in older statutes?. Some
enactments apply and extend in both senses to dependent territories?.

It is a general principle that legislation of the United Kingdom will not lightly
be held to extend to British overseas territories?, or to the Channel Islands or the
Isle of Man7, as part of their law. Where an Act is so extended by its own terms
or by Order in Council or proclamation authorised by the Act, its repeal docs
not extend to British overseas territories, or to the Channel Islands or the Isle of
Man, unless the repealing Act so provides®.
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The Extensi

Thus the operation of, eg, the Hong Kong i
repeal of the Extradition Act 1989 by th
provisions see S1 2003/3103), is limited to

of Man: see art 6.

Thus the phrase ‘apply for the purposes of’
Savings) Order 2003, S1 2003/3103, act §:
See eg the Statute of Westminster 1931, pt
many independence Acts, eg the Nigeria h
Eg in the Foreign Jurisdiction Act 1890 :
mentioned in the text; which of these is th
on the intention of the particular enactn
Act 1890,

Eg the Extradition Act 1989 (repealed wit
Al Sabab v Grupo Torras SA 12005| UKPr
3 LRC 771; Lawson v Serco Ltd, Botha:
UKHL 3 at |1}, |2006] t All ER 823 at |
al-Skeini) v Secretary of State for Defence
12007] 3 All ER 685 at |86}; New Zealana
AC 349 at 357, PC; Re Yocalion (Foreign
Reproduction Society Ltd v EMI (Australi
Rokov (1976) 11 ALR 129, Aust HC; Uk
cited in PARA 869 note 2.

See cases cited in PARA 799 note 10,

See Al Sabab v Grupo Torras SA 12005| U
12005] 1 Ail ER 871 at |31|-}34|, |2005] .




