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?'reﬂl;e scheduale ; and, thirdly,
ssly direcsing that the Coutt shall decree notice to be given to the first

in
- after 8XPIe : :
" 5nd second classes, the Act adds, “and to be inserted in the London Gazeite ; and also,
if the said Court shall think fit, in the Edinburgh and Dublin Gazettes, ot either of them ;
ot newspapers as the said Court shall direct 7
" Now, adverting to the scope of the petition, namely, that the prisoner may be dis-
. cbarged from prison in respect of all debts owing at the time of presenting his petition ;
_ hat the schedule is to contain all debts and claims ; vhat notice is to be publicly given
‘of the heating of the petition, and consideration of the schedule generally, as well as
- particularly ©o the cieditois therein named ; that any creditor upon proving his debb
cse the prisoner’s discharge, and challenge the correctness of the schedule ;
_thab the Act contemplates the case of the schedule requiring amendment, that its
- pruth may be the subject of examination and report, and that the prisoner is ultimately
[460] to sweal to the truth of it (considering what the truth so to be sworn to must
be), and the different 1ules for making dividends before and after adjudication, I can-
- not_discover the foundation for the arguments of the Plaintiff’s counsel, that no

a and schedule, to be given to three distinet classes of creditors: first, the

t whose suit the prisoner shall be In custody ; secondly, the other creditors
all creditors (if any) not named in the schedule ; for,

. creditors of the insolvent at the time of filing his petition have any interest in his

- estate undex the insolvency, unless the insolvent has volunteered to put their names
upon his schedule. The obvious purport of the Aet appears to be that all the debts
of the insolvent shall be ascertained ; and I presume the Court would not adjudicate
that he be discharged unless and until he submitted to make his schedule true.

So fa1, therefore, as the case depends upon the tender alone, 1 think the assignees
were not guilty of a breach of duty in proceeding to a sale after the tender was made.

In these circumstances, without reference to the question whether the purchase to
be effected by the deed was proposed to be made for the benefit of a Plaintiff or of a
stianger, and whatever the result of any inquiry as to that fact might be, even
supposing the case were now open to any such inquity, it is impossible that a Court
of Bquity can say that the assignees were guilty of a breach of trust, of which a purchaser
was bound to take notice, because they made no better offer, as a condition upon
which the sale should be stayed, than that which was made on their behalf by their
solicitor, Mr. Acton, and tefused by Mr. Hughes, on the part of the proposed pur-
ehaser.  The bill must be dismissed as against Babb, with costs, and as against the
assignees without costs T leave the costs of the assignees to the judgment of the
Cours for the Relief of Insolvent Debtors, to whom it will properly belong to deter-
mine, with reference to the guestion of costs, whether they have or not taken the
propex course in dealing with the insolvent’s estates.

[461] Foss v HARBOTILE. March &, 6, 7, 8, 25, 1843.

[See Hullows v Fernie, 1867-68, L. R. 3 Eq. 532 ; L R 3 Ch 467 ; Hoole v. Great Western
Railway Company, 1867 L R 3 Ch 274 ; Seaton v. Gront, 1867, 36 L. J. Ch 642;
Clinch v. Financial Corporotion, 1868, L. R.5Eq 482; L R 4 Ch. 117 ; Atwool v.
Meryweather, 1868, L. R. 5 Eq. 467, n.; Turquand v. Marshall, 1869, L. R. 4 Ch
386 ; Gray v. Lewis (No. 1), 1869-73, L. R. 8§ Bq 541; L. R. 8 Ch 1080 ; Pickering
v. Stephenson, 1872, L. R 14 Eq. 339 ; Menier V. Hooper's Telegraph W orks, 1874,
L R. 9 Ch 353; Ward v. Sittingbourne _and Sheerness Raslway Company, 1874, L R,
9 Ch 492, n ; Macdougall v Gardiner (No. 1), 1875, L. R. 20 Eq 393; L. R. 10 Ch.
606 ; Macdougall v Gardiner (No. 2), 1875, 1 Ch. D. 13; Russell v. Wakefield W uiter-
works Company, 1875, L. R. 20 Eq 480; Ducketi v. Gover, 1877, 35 W. R. 554;
Pender v. Tushington, 1877, 6 Ch D. 80; Isle of Wight Raslway Company v Tahourdin,
1883, 25 Ch. D. 333 ; Studderi v. Grosvenor, 1886, 33 Ch. D. 535 ; Lo Compagnie de
Mayville v. Whitley [1896], 1 Ch. 807 ; Tiessen v. Henderson [1899
dlozander v. Aulomatic Telephone Company [1900], 2 Ch. 69 ; Bwland v. Earle [1902],
A. C. 93 ; Puntv Symons & Company Lid [1908], 2 Ch. 516 ]
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against the five directors (three of whom had become bankiupt), and against a pro:
prietor who was not a director, and -the solicitor and architect of the company,
charging the Defendants with concerting and effecting various fraudulent and illegai
transactions, whereby the property of the company was misapplied, aliened anq
wasted ; that there had ceased to be a sufficient number of qualified directors to
constitute a board ; that the company had no clerk or office ; that in such circum. :
stances the proprietors had no power to take the property out of the hands of the: -
Defendants, or satisfy the liabilities or wind up the affairs of the company ; prayin
. that the Defendants might be decreed to make good to the company the losses and
expenses occasioned by the acts complained of ; and praying the appointment of
receiver. to take and apply the property of the company in discharge of its liabilities,
and secure the surplus: the Defendants demurred.
Held, that, upon the facts stated, the continued existence of a board of directors de
~ facto must be intended; that the possibility of convening a genetal meeting of
proprietors capablé of controliing tbe acts of the existing board was net exsluded
by the allegations of the bill; that in such circumstances there was nothing to
prevent the company from obtaining redress in its corporate character in respect of
the matters complained of ; that therefore the Plaintiffs could not sue in a form of
pleading which assumed the practical dissolution of the corporation ; and that the
demurrers must be allowed
‘When the relation of trustee and cestui que frust begins, as between the projectors of
public companies and such companies
Some forms prescribed for the government of a corporation may be imperative, and
others directory only
On argument of a demurrer, facts not averred in the bill, and which might possibly
bave been denied by plea, if they had been averred, intended against the pleader

The bill was filed in October 1842 by Rickard Foss and Edward Starkie Turton, i
on behalf of themselves and all other the shareholders o1 propiietors of shares in the
company called “ The Victoria Park Company,” except such of the same shareholders
or proprietors of shares as were Defendants thereto, against Thomas Harbottle, Joseph
Adshead, Henry Byrom, John Westhead, Richard Bealey, Joseph Denison, Thomas ¢
Bunting and Richard Lane ; and also against H. Rotton, E. Lloyd, T. Peet, J. Biggs ‘
and S Brooks, the several assignees of Byrom, Adshead and Westhead, who had -
become bankrupts. l

The bill stated, in effect, that in September 1835 certain persons conceived the
design of associating for the purchase of about 180 acres of land, situated in the
parish of Manchester, belonging to the Defendant, Joseph Denison, and others, and of
enclosing and planting the same in an ornamental and park-like manner, and erecting
houses thereon with attached gardens and pleasure-grounds, and selling, letting or
otherwise disposing thereof ; and the Defendants, Harbottle, Adshead, Byrom, West-
head, Bealey, Denison, Bunting and Lane, agreed to form a joint stock company, to
consist of themselves and others, for the said purpose : thatin October 1835 [462] plans
of the land, and a design for laying it out, were prepared ; thas, after the undertaking
had been projected and agreed upon, Denison purchased a considerable portion of the
said land of the other original owners with the object of 1eselling it at a profit, and
Harbottle, Adshead, Byrom, Westhead, Bunting and Lane, and one P. Leicester, and
several other persons, not members of the association, purchased the said land in
parcels of Denison and the other owners, so_that at the time of passing the Act of
Incorporation Harbottle, Adshead, Byrom, Westhead, Bunting and Lane owned more
than half of the land in question, the remainder heing the property of persons who
were not sharebolders: that Denison and the last-named five Defendants made con-
siderable profits by 1eselling parts of the said land ab inereased chief rents before the
Act was passed.

The bill stated that, between September 1835 and the beginning of 1836, various
preliminary steps were taken for enabling the projectors of the said company to set it
on foob: that in April 1836 advertisements, describing the objects of the proposed
company and the probabilities of its profitable 1esult, were published, in which it was
proposed to form the association on the principle of a tontine: that the first eight
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FOSS v. HARBOTTLE

a;z;ed Defendants and several other persons subscribed for shares in the proposed
f:om'pany, and, among others, the Plaintiff, Foss, subsceribed for two shares, and the
Plaintiff, Tuzton, for twelve shares of £100 each, and signed the contract, and paid the

" Jeposit of £5 per share: that at a public meeting of the subseiibers ealled in May
© 1836 it was resolved that the report of the provisional committee should be received,

and the various suggestions therein contained be adopted, subject to the approval of the
directors, who were requested to complete such purchases of land, and also such other
acts as they might [463] consider necessary for carrying the objects of the undertaking
into effect; and it also resolved that Harbottle, Adshead, Byrom, Westhead and
Bealey should be appointed directors, with power to do such acts as they mighs
consider necessary o1 desirable for the interests of the company ; and Westhead, W.
Grant and J. Lees were appointed anditors, Lane architect, and Bunting solicitor :
that, in order to avoid the responsibilities of an ordinary partnership, the Defendants
Haibostle andobheis suggested to the subscribers the propiisty of applying for an
Act of Incorporation, which was accordingly done: that in compliance with such
application, by an Act, intituled “ An Act for Establishing a Company fo1 the Purpose
of Laying Out and Maintaining an Ornamental Park within the Townships of Rusholme,
Chailton-upon-Medlock and Moss Side, in the County of Lancaster,” which 1eccived
the Royal assent on the 5th of May 1837 (7 Will. 4), it was enacted that certain
persons named in the Act, including Harbottle, Adshead, Bealey, Westhead, Bunting
and Denison and others, and all and every such other persons or person; bodies or
body politic, corporate or collegiate, as had already subscribed ot should thereafter
from time to time become subscribers or a subseriber to the said undertaking, and be
duly admitted proprietors ot a proprietor as thereinafter mentioned, and their respec-
tive successors, executors, administrators and assigns, should be and they were thereby
united into a company for the puiposes of the said Act, and should be and they were
thereby declared to be one body politic and corporate by the name of “The Victoria
Park Company,” and by that name should have perpetual succession and a common
seal, and by that name should and might sue and be sued, plead or be impleaded, at
law or in equity, and should and might prefer and prosecute any bill o1 bills of
indietment or information against any person or [464] persons who should commit
any felony, misdemeaour, or other offence indictable o1 punishable by the laws of
this realm, and should also bave full power and authority to purchase and hold lands,
tenements and hereditaments to them, and their successors and assigns, for the use of
the said undertaking, in manner thereby directed. [The bill stated several other

clanses of the Act.(1)]

(1) The substance of the Act, as stated in the bill, was as follows :—Section 3.
The company empowered to purchase the lands mentioned in the schedule; 5. And
other lands within a mile from the boundary of the said lands; 15. Fora sum or sums
in gross, o1 annual rent service or perpetual 1ent-charge (notwithstanding the existence
of any unperformed contiact for the sale of any such lands to the company of pro-
prietors, or any of them). 16 Power to lay out the lands; and build thereon, as the
directors might think proper. 18. Capital to be £500,000, and to be applied first,
in payment of the expenses of obtaining the Act; and then in payment of the
purchase-monies of the lands, and making and maintaining the parks and buildings,
and the other purposes of the Act 19. None of the powers given by the Act to be
exercised before £50,000 should be raised. 20. The capital to be divided in 5000
shaxes of £100 each. 22. The shares to be personal estate. 23, 24, 25, 26, 27 Pro-
visions with respect to the nominees of shareholders, and the duration of the interests
of the shareholders, on the principle of tontine. 29. Register of the names and
additions of shareholders and their nominess to be kept by the clerk o1 secretary
of the company, and the common seal affixed thereto 34 Ditectors to make calls,
and enforce payment of the same, such calls not to exceed £10 per share at one time,
and to be at least two months from each other : the money to be put into the hands
of the treasurer, and applied as aforesaid. 35. Declaration and evidence necessary
in actions for calls 38. Thab the business affairs and concerns of the company
shall, fiom time to time, and at all times hereafter, be under the control of five
shareholders (to be appointed directors), who shall have the entire ordering,
managing and conducting of the company, and of the capital, estates, revenue,
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[465] The bill also stated the schedule annexed to the Act, whereby the differeng
plots of the said land, numbered [466] fiom 1 to 37, were stated to have been

purchased by the Victoria Park Company from the various persons whose [467] -
names were therein set forth, and including the following names : —* Mi. P. Leicester

and others; ” “ Mr. Lacy and another ;”  Mr. Lane ” and “ M1. Adshead ; ” that [468]

the land so stated to be purchased of “P. Leicester and others ” was at the time of ;|
passing of the Act vested partly in P Leicester, and partly in Westhead, Bunting |

effects and affairs, and other the concerns thereof, and who shall also regulate
and determine the mode and terms of carrying on and conducting the business
and affairs of the company, conformably to the provisions contained in. this Act;
and no proprietor, not being a director, shall, on any account or pretence what

- goever,;inany way meddle or interfere in the managing, ordering or condueting the .
company, o1 the capital, estabes, revenue, effects or other the business, affairs or | -

concerns thereof, but shall fully and entirely commit, entrust and leave the same to
be wholly ordered, managed and condueted by the directors for the time being, and
the persons whom they shall appoint, save as hereinafter mentioned. 39 That the
said T. Harbottle, J. Adshead, H. Byrom, J Westhead and R. Bealy shall be the
present and fizst directors of the company. 40. Three ditectors to constitute a
boaxd, and the acts of three or more to be as effectual as if done by the five.
42 Minutes of the proceedings of every board to be entered in a book to be kept
by the clerk o1 secretary ab the office of the company. 43. The board of directors
for the time being to have full power and authority to appoint o1 remove the banker,

broker, architeet, surveyor, solicitor, buildey, treasurer and clerk, and also a secretary,

and all other agents, officers, clerks and servants 45. Books of account of all the

transactions of the company to be kept, and half-yearly reports and balance-sheets to |

be made : the proprietors to bave access to, and to be at liberty to inspeet, all books,
accounts, documents and wiitings belooging to the corapany, at all reasonable times.
46. That a meeting of the proprietors of the company shall be eonvened and beld on
the first Monday in the month of July 1837, and on the same day in every succeeding

ea1, ab eleven o’clock in the forenoon, ab their office, or such other convenient place -~
y ¥

in Manchester as the directors may think proper to appoint, of which meeting the
elerk or secretary for the time being of the company shall give fourteen days’ previous
notice, by an advertisemenst in one of the Manchester newspapers ; and each meeting
so t0 be convened and held shall be called “The Annual General Meeting,” and the

propuietors respectively qualified to act and vote therein, according to the provisions .

therein contained, and who personally, or by such proxy as hereinafter authorised,
<hall attend the same shall have full powez and authority to decide upon all such
matters and questions as by virtue of this Act shall be brought before such annual
general meeting. 47 Board of directors empoweted to call extraordinary general
meetings  48. That ten or more proprietors of the company for the time being
qualified to vote as hereinafter mentioned, or three full fourth parts in number and
value of all the proprietors for the time being of the company may, at any time, by
writing under their bands, 1equire the board of directors for the time being to call an
extraordinary genersl meeting of the proprietors, and every such requisition shall set
forth the object of such extraordinary meeting, and shall be left with the clerk or
secretary for the time being ab the prineipal office of the company, at least one
calendar month before the time named in the requisition for the meeting to be
holden, otherwise the said board shall not be bound to take notice thereof ; bub
in case the directois shall refuse o1 neglect for fourteen days, after such requisition
shall be so lefs as aforesaid, to call such extraordinary meeting, then the proprietors
signing the requisition may, for the purposes mentioned in such requisition, ecall
an extraordinary general meeting of the proprietors, by notice signed by them,
and advertised in onme or mote of the Manchester newspapers, ab least fourteen
days before the time fixed for holding the meeting ; and in every such advertise-
ment the object of such extraordinary meeting, and the day and hour and place in
the town of Manchester of holding the same, and the delivery of the requisition to
the said board, and of its refusal to call such extraordinary meeting, shall be specified
65 Two of the directors selected by lot amongst themselves to retire from office ab
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and By

rom, and the land so stated to be purchased of “Mi Lacy and another ”
the time of the passing of the Act vested partly in Mr. Lacey and partly
"’ in Lane.

© " The bill state
result of an arzan

- Adshead, Byrom, _
_the company was agieed upon, with the object of enablin

d that the purchase and sale of the said land as aforesaid was the
gement fraudulently concerted and agreed upon between Harbottle,

Westhead, Denison, Bunting and Lane, at or after the formation of
g themselves to derive a

the annual general meeting in July 1841, and be replaced by two qualified proprietors,
to be then elected by the majority of votes at such meeting, and two others, the
longest in office, o1 so selected to retire, at every subsequent annual general meeting ;
bat the retiring direstors to be re-eligible. 67 No person shall be a director who
shall not be a holder in his own 1ight of the number of shares hereinafter mentioned
) Lall not be & holder of ten shares at least,

so long as the total number of the shares shall exceed 500 ; and from and after the
total number of shates of the company shall be reduced to and shall not exceed 100,
then who shall not be a holder of five shares at least ; and, if any of the then or
future directors shall cease to hold the respective number of shaies aforesaid in his
own 1ight, bis office as director shall thereupon and thenceforth become vacated.
68 Directors may vacate by 1esigning theit offices. 70. Board of directors to appoint
qualified persons to fill up the offices of directors dying, 1esigning, removad or
becoming disqualified before their time of retirement; such appointments to be
subject to the approbation of the next general meeting. 73. Cheques, bills, notes
and other negotiable secarities to be signed, &e., by the treasurer or such other officer
of the company as the board should by minute appoint, and no others to be binding
on the company 74 That all actions, suits and .other proceedings at law or in
equity to be commenced and prosecuted by or on behalf of the company shall and
lawtully may be commenced and instituted or prosecuted in the pame of the treasurer,
or any one of the directors of the company for the time being, as the nominal
Plaintiff for and on behalf of the company ; and all actions, &, against the company
shall be commenced and instituted and prosecuted against the treasurer, or any one
of the directors of the company for the time being, as the nominal Defendant for
and on behalf of the company. 78. Directors to have power to sell or declare
forfeited shates for non-payment of debts or liabilities to the company. 83,
84, 85. Shares vested in executors, legatees and assignees of proprietors, upon
being transferred and duly registered, and such executos, legatees, assignees, &o.,
to be liable to calls, &c., as if original proprietors 90 After one-half of the capitak
of £500,000 should have been paid up, the board of directors, with the sanction
of a general meeting, empowered to borrow ab interest any stm or sums of money,
not exceeding £150,000 in the whole, on the security of the.lands, property and
effects of the company, by deed or writing under their common seal : entries of all
such moitgages, and the particulars thereof, to be made in 2 book to be kept by the
clerk of the company, and such book to be open for the perusal at all reasonable times -
of any proprietor or ereditor of the company 93. Mortgagees not required to see
to the necessity for o1 application of the mortgage money. 105 Board of directors,
with the sanction of two successive geneial meebings, and the proportion in number
and value of the proptietors and shares therein mentioned, empowered to put an end
to the tenure by way of tontine, and discharge the shates from all benefit of survivor-
ship. 107, 108. Power to dissolve the company, and wind up the affairs thereof, in
manner therein mentioned, under.the sanction of such general meetings 112.
Notices to proprietors sent by post, aceording to their ‘addresses in the register, to
be sufficient. 129. That in all cases wherein it may be 1equisite or necessary for any
person or party to serve any motice, o1 any wiit or other legal proceedings upon the
said company, the service thereof upon the clerk o1 secretary to the company, o1 any
agent o1 officer employed by the said director, or leaving the same at the office of
such clerk o1 secretary, agent or officer, or at his last or usual place of abode, o1 upon
any one of the said directors, or delivery thereof to some inmate at his last or usual
place of abode, shall be deemed good and sufficient serviee of the same respectively

on the company or their directors
V-0 xuw—T7
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profit or personal benefit from the establishment of the said company ; and that the
ariangement amongst the peisons who were parties to the plan was that a certain
number from amongst themselves should be appointed directors, and should purchase
for the company the said plots of land from the persons in whom they were vested,
‘at greatly increased and exorbitant prices: that it was with a view to carry the
arrangement into effect that Harbottle, Adshead, Byrom and Westhead procured
themselves to be appointed directors, and Denison procured himself to be appointed
auditor : that accordingly, after the said plots of land had become vested in -the

several persons named in the schedule, and before the passing of the Act, the said i
directors, on behalf of the company, agreed to purchase the same from the persons
named in the schedule at renbts ot prices greatly exceeding those at which the said

. +4+1a

persons had purchased-the same : thab after the Act was passed Harbottle, Adshead, -
Byrom, Westhead and Bealey continued to act as directors of the incorporated -
company 1n the same manner as before: that Adshead continued to act as ditector
until the 18th of July 1839, Byrom until the 2d of December 1839, and [468]
Westhead until the 2d of Januaty 1840, at which dates respectively fiats in
bankruptcy were issued against them, and they were respectively declared bank- -
1upts, and ceased to be qualified fo act as directors, and their offices as directors -

became vacated.

The bill stated that upwards of 3000 shares of £100 in the capital of the company :'f_

were subscribed for: that the principle of tontine was abandoned : that before 1840

calls were made, amounting, with the deposit, to £35 per share, the whole of which

were not, howeve1, paid by all the proprietors, but that a sum exceeding £35,000 in
the whole was paid.

The bill stated that, after the passing of the Act, Harbottle, Adshead, Byrom, -

Westhead, Bunting and Lane, with the concurrence of Denison and of Bealey,

proceeded to carry into execution the design which had been formed previously to 3‘?_
the incoxporation of the company, of fraudulently profiting and enabling the other .

persons who had purchased and then held the said land, to profit by the establish-
ment of the company and ab its expense; and that the said directors accordingly,
on bebalf of the ecompany, purchased, o1 agieed to purchase, from themselves,

Harbottle, Adshead, Byrom and Westhead, and from Bunting and Lane, and the other .

persons in whom the said land was vested, the same plots of land, for estates coire-

sponding with those purchased by and granted to the said vendors, by the original :

owners thereof, charged with chief or fee-faim rents, greatly exeeeding the rents

payable to the persons from whom the said vendors had so purchased the same: that al

of some of snch plots the conveyances were taken to the Victoria Park Company, by
its corporate name ; of others, to Harbottle, Adshead, Byrom, Westhead and Bealey,
as directors in trust for the company; [4707 and others 1ested in agreement only,
without conveyance : that by these means the company took the land, charged not

. only with the chief rents reserved to the original landowners, but also with additional

tents, reserved and payable to Harbottle, Adshead, Byrom, Westhead, Denison,
Bunting, Lane and others : that, in further pursuance of the same fraudulent design,
the said directois, after purchasing the said land for the company, applied about
£27,000 of the monies in their hands, belonging to the company, in the purchase
or redemption of the 1ents so reserved to themselves, Harbottle, Adshead, Byrom,
Westhead, Denison, Bunting, Lane and others, leaving the land subject only to the
chief rent resexved to the original landowners ’
The bill stated that the plans of the park were contrived and designed by Lane,
in concert with Denison, the direetors and Bunting, so as to render the formation of
the patk the means of greatly increasing the value of certain parcels of land, partly
belonging to Denison and partly to Lane, situated on the outside of the boundary
line of the park, but between such boundary line and one of the lodges and entrance
gates, called Oxford Lodge and Gate, erected on a small part of the same land

purchased by the company ; and through which entrance, and the land so permitted v'

to be 1etained by Denison and Lane, one of the principal approaches to the paik was
made : that the said land so retained by Denison and Lane was essentially necessary
to the establishment of the paik, according to the plans prepared by Lane, and the

same was virtually incorporated in the patrk, and houses erected thereon would enjoy -
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_ 4]l the advantages of the park, and plots thereof weie in consequence sold by Denison

Tane for building land at enhanced prices.
(4713 The bill stated that, after the purchase of the land as aforesaid, the directors

-'roceeded to carry into effect the design of converting the same into a patk, and they

. aecordingly erected lodges and gates, marked out with fences the different crescents,

streets and ways; formed drains and sewers, and made roadways, and
lanted ornamental trees and shrubs; that they _also caused to be erected in different
(ts of the park several houses and buildings, some of which only were completed ;

" apd that the directors alleged the monies expended in the roads, diains and sewers

amounted to £12,000, and 1n the houses and buildings to £39,000, or thereabouts:
"that the said directors sold and let several plots of land, and also sold and let
geveral of the houses and buildings, and 1eceived the 1ents and purchase-money of the

same. - i ) ) ) )
The bill stated that Harbotile, Denison, Bunting and Lane did not pay np theit

——galls, but scme of .them _retained part, and others the whole thereof; Harbottle and
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Tane claiming to set off the amount of the calls against the chief rents of the lands
which they sold to the company, Bunting claiming to set off the same against the
chief rents, and the costs and charges due o him from the company ; and Denison
claiming to set off the amount of the calls against the rents payable to him out of the
Jand which he sold to persons who xesold the same to the company.

The bill stated that owing to the large sums retained out of the calls, the sums
appropriated by the said directors to themselves, and paid to others in 1eduction
of the increased chief rents, and payment of such rents, and owing to their baving
otherwise wasted and misapplied 2 considerable part of the monies belonging to the
company, the funds of the company which came [472] to their hands shoitly after
its establisbment were exhausted: that the said directors, with the privity, know-
ledge and concurrence of Denison, Bunting and Lane, borrowed large sums of money
from their bankers upon the credit of the company : that, as 2 further means of
raising money, the said directors, and Bunting and Laoe, with the concurrence of
Denison, drew, made and negotiated various bills of exchange and promissory notes;
and that the said directors also caused several bonds to be executed under the
corpotate seal of the company for securing several sums of money to the obligees
thereof : that by the middle o1 latter part of the year. 1839 the directors, and
Bunting and Lane, had come under very heavy liabilities ; the chief rents payable by
the company were greatly in arrear, and the board of directors, with the concurrence
of Denison, Bunting and Lane, applied to the United Kingdom Life Assumance
Company to advance the Vietoria Park Company a large sum of mooey by way
of mortgage of the lands and hereditaments comprised in the park; but the
Assurance Company were advised that the Victoria Park Company were, by
the 90th section of their Act, precluded from borrowing money on mortgage, until
one-half of their capital (namely £500,000) bad been paid up, and on that ground
declined to make the required loan: that the directors, finding it impossible to
1aise money by mortgage in a legitimate manner, resorted to several contiivances
for the purpose of evading the provisions of the Act, and 1aising money on mortgage
of the property of the company, by which means several large sums of money
had been charged by way of mortgage ot lien upon the same: that to effect
such mortgages or charges, the directors procured the persoos who had contracted
to sells plots of land to the company, but had not executed conveyances, to con-
vey the same, by the direction of the board, to some [473] other petson or persons
in ‘mortgage, and afterwards to convey the equity of redemption to the directors in
s1ust for the company : that the directors also conveyed some of the plots of land which
had been conveyed to them in trust for the company to-some other persons by way
of mortgage, and stood possessed of the equity of redemption in trust for the company :
that, for the same purpose, the board of directors caused the common seal of the
company to be affixed to several conveyances of plots of land which had been conveyed
to the company by their corporate name, and to the directors in trust for the eompaay,
whereby the said plots of land were expressed to be conveyed for a pretended valuable
consideration to one or more of the said directors absolutely, and the said directors
o1 director then conveyed the same to other persons on mol tgage to secure sometimes
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monies advanced to the said directors, and by them paid over to the board in satis. 4

faction of the consideration monies expressed to be paid for the said prior conveyances
under the common seal, sometimes antecedent debts in respect of monies borrowed
by the boaid, and sometimes monies which had been advanced by the mortgagees
upon the security of the bills and notes which had been made or discounted as
aforesaid : that, in other cases, the said directors and Bunbing deposited the title-deeds
of parcels of the land and buildings of the company with the holders of such bills and
notes o secure the repayment of the monies due thereon, and in order to relieve the
paxties thereto: that, by the means aforesaid, the directors, with the concurrence of
Denison, Bunting and Lane, mortgaged, charged o1 othezwise incumbered the greater
pait of the property of the company : that many of such mortgagees and incum.

brancers had notice. that the said board of directors had not power under the Act to
- mortgags er charge the property of the company, and that the [4741 said mottgages, =~

e 3 5 Al
charges and incumbrances were fraudulent and void. as against the company, but thas
the Defendants allege that some of the said incumbrances were so planned and
contrived that the persons in whose favour they were created had not such notice.
That the said diiectors having exhausted every means which snggested themselves
to them of raising money upon credit, or upon the security of the property and effects
of the company, and being unable by those means to provide for the whole of the
monies due to the holdeis of the said bills and notes, and the other persons to whom
the said directors in the said transactions had become indebted as individuals, and to
satisfy the debts which were due to the persons in whose favour the said mortgages
and incumbrances had been improperly created, and in order to release themselves
from the responsibility which they had personally incurred by taking conveyances or-
demises of parts of the said land to the said directors as individuals in trust for the

company, containing covenants on their parts for payment of the reserved rents, the -

said directors 1esolved to convey and dispose of the property of the company, and
they accordingly themselves executed and caused to be executed under the common
seal of the company, divers conveyances, assignments and other assurances, whereby
divers- paits of the said lands and effects of the company were expressed to he
conveyed or otherwise assured absolutely to the holders of some of the said bills and

notes, and some of the said moitgagees and incumbrancers, in consideration of the - |

monies thereby purported to be secured ; and also executed, and caused to be executed
under the common seal of the eompany, divers conveyances and assurances of other
parts of the said lands to the persons who sold the same to the company, in considera-
tion of their releasing them from [475] the payment of the rents reseived and
payable out of the said lands: that many of such conveyances had been executed by
Harbottle, Adshead, Westhead and Bealey, and a few by Byrom, who had been
induced to execute them by being threatened with suits for the reserved rents: that
Hazbottle, Adshead, Byrom, Westhead and Bealey thieatened and intended to convey
and assure the 1emaining parcels of land belonging to the company to the holders of
others of the said Dbills and notes, and to others of the said mortgagees and incum-

brancers and owners of the chief reats, in satisfaction and discharge of the said monies

and rents due and to become due to them respectively.

The bill stated that, upon the bankiuptcy of Byrom, Adshead and Westhead,
their shares in the company became vested in the Defendants, their assignees, and
that they (the banktupts) had long since ceased to be, and were not, shareholders in
the company : that the whole of the land resold by them was vested in some persons
upnknown to the Plaintiffs, but whose names the Defendants knew and refused to

discover : that, upon the bankiuptey of Westhead, there ceased to be a sufficient -

number of directors of the company to constitute a board for transacting the business
of the compapy in manrer provided by the Act, and Harbottle and Bealey became
the only 1emaining directors whose office had not become vacated, and no person or
persons had been appointed to supply the vacancies in the board of directors oceasioned
by such bankiupteles, and consequently there never had been a properly constitubed
board of direetors of the company since the bankruptey of Westhead.

~ That Byrom, Adshead and Westhead, nevertheless, after their respective bank-
ruptcies, executed the several [476] absolute conveyances ond other assurances of the
lands and property of the company, which were so executed for the pusposes and in
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- panner aforesaid,. after the directors had exhausted their means of raising money
~ upon credit or upon the security of the property of the company. :

That about the end of the year 1839, or commencement of the year 1840, the said

- directors discharged Brammell, the secretary of the eompany, and gave up the office

taken by the company in Manchester, and transferied the whole or the greater part
of the title-deeds, books and papers of the said company into the hands of Bunting;
and from that time to the present the company had had no office of its own, but the
affairs of the company had been principally conducted ab the office of Bunting

That the only parts of the land bought by the company which had not been
conveyed away either absolutely ot by way or mortgage, and the only parb of the
other property and effects of the company which had not been disposed of and made
away with in manner aforesaid, remained vested in, and in the order and disposition
of, Hatbotiie, Adshead, Byrom, Westhead, Rezley and Bunting, in whose custody ox
ower the greater patt of the books, deeds and papers belonging to the company which
had not been made away with remained: that by the fraudulent acts and proceedings
in the premises to which Harbottle, Adshead, Byrom, Westhead, Bealey and Bunting
were parties, the property and effects of the said company had been and then were
involved in almost inextricable difficulties, and if such property and effects were any
longer allowed to remain in theix order and disposition, the same would be in danger
of being wholly dissipated and irtetrievably [477] lost: that the said company were
then largely indebted to their bankers and other pexsons who had bond fide advanced
money to the company, and to the builders and other persons who had executed some
of the works in the park, and provided materials for the same; while, in consequence
of the property of the company having been wasted and improperly disposed of by
the directors, there were at present no available funds which could be applied in
satisfaction of the debts of the company, and thab some of the ereditors of the said
company had obtained judgments in actions at law brought by them against the
company for the amount of their debts, on which judgments inferest was daily
accumulating.

The bill stated that in the present circumstances of the company, and the board
of directors thereof, the proprietors of shaies had no power to take the property and
effects of the company out of the hands of Harbottle, Adshead, Byron, Westhead,
Bealey and Bunting, and they had no power to appoint directors to supply the
vacancies in the board occasioned by the said bankruptcies, and the proprietors of
shares in the company had no power to wind up, liquidate or settle the accounts,
debts or affairs of the company, o1 to dissolve the company, nor had they any power
to provide for and satisfy the existing engagements and liabilities of the company
with a view to its contiuuance, and the prosecution of the undertaking for which 16
was established without the assistance of the Court: that if a proper person were
appointed by the Court to talke possession of and manage the property and effects of
the company, and if the company were to be 1epaid the amount of all losses and
expenses which it had sustained or ineurred by reason of the fraudulent and improper
acts and proceedings of the Defendants in the premises, and [478] which the Defen-
dants, or any of them, were liable to make good to the said company, as thereinaftex
prayed; and if the company were decreed to take and have conveyed to them so
mueh of the said land which was retained by Denison and Lane as aforesaid, upon
paying or accounting to them fo1 the fair value thexeof at the time when the under-
taking was first projected ; and Denison and Lane were to pay or zccount to the said
company for the price received by them for so much of the same land as had been
sold by them, over and above what was the fair price for the same at the time the
undertaking was fitst projected; and if the mortgages, chaiges, incumbrances and
liens, and the said conveyances and other assurances, by means of which the property
and effects of the company had been improperly jncumbered and disposed of, which
could be redeemed or avoided, as against the persoms claiming thereunder, were
redeemed and set aside, and the property and effects of the company thereby affected
were 1estored to it, and the Defendants, who had not become bankrupt, and who had
not paid up, but ought to have paid up,
the amounts of the several calls made by the direct
to pay up the same, the lands, property and effects of the company would not

into the joint stock capital of the company,
ors on their 1espective shares, were
only be
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sufficient to satisfy the whole of its existing debts and liabilities, but leave a surplus,
, and either wholly or in part

which would enable the company to proceed with
accomplish, the undertaking for which it was incorporated. :
The bill stated that the Defendants concealed from the Plaintiffs, and the other
shareholders in the company, who were not personally parties thereto, the severa]
fraudulent and improper acts and proceedings of the said directors and the said other
Defendants, and [479] the Plaintiffs and the other shareholders had only 1ecently
ascertained the particulars thereof, so far as they were therein stated, and they were
unable to set forth the same more pazticularly, the Defendants having 1efused t0 make
any discovery thereof, o1 to allow the Plaintiffs to inspect the books, accounts or
papers of the company. : '
The bill charged that Hazbottle and Realey, and the astates of Adshead, Byrom
and Westhead, in respect of that which occurred before their said bankrupteies, an

Adshead, Byrom and Westhead, as to what occurred since their said bankrupteies,
were Liable to refund and make good to the company the amount of the losses and
expenses which it had sustained in respect of the fraudulent and improper dealings
of the said directors of the company with its lands and properby: that Deaison,
Bunting and Lane had counselled and advised the ditectors in their said p1 oceedings,
and had derived considerable personal benefit and advantage therefrom : that Denison,
Bunting and Lane were all parties to the said fraudulent scheme planned and executed
as aforesaid, by which the several plots o1 pareels of land in the park were purchased
and resold to the said company at a profit and at a price considerably exceeding the
1eal value of the same, and that Denison, Bunting and Lane had derived considerable
profit from the increased price or chief rents made payable out of the several plots or
parcels of land which were purchased and resold by them in manner aforesaid, and
from the monies which were paid to them as a considezation for the 1eduction of the’
same chief rents as before mentioned.
The bill charged that several general meetings, and extraordinary general meetings,
and other meetings of [480] the shareholders of the company, were duly convened .
and held at divers times, between the time when the company was first established .
and the year 1841, and particulaily on or about the several days or times thereinafter -
mentioned (naming ten different dates, from July 1837 to December 1839), and that
at such meetings false and delusive statements iespecting the circumstances and
prospects of the company were made by the directors to the proprietors who attended
such meetings, and the fruth of the several fraudulent and improper acts and pro
ceedings therein complained of was not disclosed. - -
The bill charged that, under the ecircumstances, Denison, Bunting and Lane, .
having participated in and personally benefited by and concealed from the other
shareholders the several frandulent and improper acts aforesaid, were all jointly and
severally liable together, with the said directors, to make good to the company the
amount of the losses and expenses which had been o1 might be ineurred in consequence
of such of the said wrongful and fraudulent acts and proceedings as they were patties -
or privies to: that Harbottle, Byrom, Adshead, Westhead and Bealey, respectively,
had still some of the property and effects belonging to the company: that the said -
last-named Defendants had not paid up the ealls due and payable on their respective
shares: that the Plaintiffs had as yet paid only thiee of the calls on their shares, not
having paid the remainder in consequence of learning that, owing to some misconduct
of the directors, the affairs of the eompany were in diffculties, the cause of which
difficulties the Plaintiffs had but lately, and with considerable difficulty, ascertained
to have arisen from the proceedings aforesaid, but in all other respects the Plaintiffs
had conformed to the provisions of the Act: that there were not any [481] share-
holders in the company who had not paid up the ealls on their shares besides the -
Plaintiffs and the said Defendants: that the names and places of abode of the other
persons who are not shareholders in the company, but are interested in or liable in -
respect of any of the said matters, were unknown to the Plaintiffs, and the Defendants
ought to discover the same: that the number of shareholders in the company was S0
great, and their rights and liabilities were so subject to change and fAuctuation, by
death and otherwise, that it would be impossible to prosecute the suit with effect 1f
they were all made parties thereto.
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The bill charged that Bunting claimed a lien upon the documents in his posses-
" sion belonging to the company for the costs of business done by him as the atborney !

of the company, but a great part of such business consisted of the fraudulent acts
aforesaid ; and that he had 1eceived out of i
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d, and they were
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e company was responsible ; and that the holders of such

deeds threatened to sue the Plaintiffs for he said £3000, as paxties to the contract,

en the ground that the capital was not paid up; and also ihat the waid directors
]_ _.threatened to cause actions at law to be brought against the Plaintiffs, under the

o powers of the Aet, in the name of Harbottle o Bealey, as the nominal Plaintiff on
behalf of the company, for the amount of the unpaid calls on their shares.

Adshead, Byrom
ankrupteies, ang
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propex deal_ings [482] The bill chaiged that Harbottle and Bealey were two directors of the s
: that enison, company, but they respectively tefused to use or allow either of their names to be £ o
ud Proceedings, -used as the nominal Plaintiffs in this suit on behalf of the company; but thas S
: that Denison, Harbottle Was & Tecessary party, nob only in respect of his liability, but also as a R
2d and executed nominal Defendant on behalf of the company. !
Wete purchased After various charges, recapitulating in terms the alleged title of the Plaintiffs to ;
¥ exceeding the the 1elief and discovery sought by the prayer, the bill prayed that an account might -
ed considerable be taken of all monies 1eceived by the Defendants, Harbottle, Adsbead, Byrom,
severa] plots or Westhead, Bealey, Denison and Lane, o1 any of them, for the use of the company, or

aforesaid, and whieh but for their wilful default might have been received, and of the application
«duction of the thereof : ' ineurred i

neral meetings,

uly convened
‘st established
38 thereinafter
839), and thag
mstances and
who attended
acts and pro-

that they might be respectively decreed to make good the same, including in

particular the profits made by Harbottle, Denison, Bunting and Lane, by buying and
reselling the said land, and the profits made by Denison and Lane oub of the said ;
land retained by them ; and that Denison and Lane might be decreed to convey the :

residue of the said land to the company, upon payment of the fair value thereof at ‘

8 and Lane, ! thereto, were created fraudulently and in violation of the provisions of the Aet, and

m the other that Harbottle, Bealey, Denison, Bunting and Lane might be deereed to make good
I jointly and . t0 the company the principal [483] money and interest due and owing upon security
tompany the ( of such of the mortgages, chaiges and liens as were still subsisting, with all costs

consequence

Were parties Harbottle, Adshead, Byrom, Westhead and Bealey, by executing the said con-
tespectively, , veyances and assurances of the lands and property of the company to the said
at the szg.ld I mortgagees, holders of notes and bills and others, committed 2 fraudulent breach of
I respective [ trast, and that Harbottle, Adshead, Byrom, Westhead, Bealey, Denison, Bunting and

" shares, not Lane might be decreed to make good to the company the purchase-money and 1ents
msconduct paid by the company for such lands, and expended in building and improving the
ie of W_hlch- same, with interest and expenses; and that the monies so recovered from the
ascez tained Defendants might be applied in redeeming and repurchasing the said lands and
e Plaintiffs Testoring them to the company. And that inquiries might be directed to ascertain
18]:] shaxe- which of the mortgages and incumbiances, and of the conveyances and assurances, of
Jesides the the lands and property of the company could be avoided and set aside as against the
the other persons claiming the bevefit thereof, and that proceedings might be taken for avoiding
r liable in them accordingly. And that an account might be taken of all the property and
Yefendants effects of the company, and the unpaid calls sned for and 1ecovered, and that a
DOy was so sufficlent part of such propeity might be applied in liquidating the existing debts and
2ation, by liabilities of the company, and the 1esidue secured for its benefit And that, for the
t effect if . purposes aforesaid, a receiver might be appointed to take possession of, 1ecover and

, get in the lands, property and effects of the company, and for that purpose to sue in



