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the names of Harbottle and Bealey, or otherwise, as occasion might require ; and that
Harbottle, Adshead, Byrom, Westhead, Bealey and Bunting might be decreed to
deliver up fo [484] such receiver the propeity, effects, deeds, muniments and
documents belonging to the company. And that the same Defendants might be
restrained by injunction from holding, receiving or intermeddling with the property
and effects of the company, and from executing, or causing to be executed, under ths
common seal of the company, any deed or instrument conveying, assigning o
disposing of the same. And that Harbottle, Denison, Bunting and Lane might be
restrained from entering or distraining upon any of the said lands sold by them to or
in trust for the company as aforesaid  And the Plaintiffs thereby offered to pay into
Couwrt the amount of the unpaid calls due from them to the company.

The Defendants, Harbottle, Adshead and Westhead, demurzed to the bill, assigning
for cause want of equity, wanb of parties and multifaiiousness 5 and suggesting thag
all the proprietors of shares in the company, the assignees of P Leicester, and the
owhers of land namied in the schedule to the Act, were necessary parties. The

Defendant Bealey, the Defendant Denison and the Defendants Bunting and Lane
also put in three several demurrers, assigning like causes.

M1, Lowndes and M Rolt, in support of the demurrers of Harbottle, Adshead
and Westhead, and of Bunting and Lane.

My. Walker and Mr. Glasse, in support of the demuirers of Bealey and Denison

My James Russell, M. Roupell and Mz, Bartrum, for the bill.

[485] On the part of the Defendants it was contended that the suit complaining
of injuries to the corporation was wholly informal in having only some of its
mdividual members, and not the corporation itself, before the Court :
would not be eured by adding the eorporation as parties Defendants, for the Plaintiffs
were not entitled to represent the corporate body, even as distinguished from the
Defendants and for the purpose of impeaching the transactions complained of ; and
the Plaintiff’s bill could not therefore be sustained.

It was further argued that the Plaintiffs, if they had any ground for impeaching
the conduct of the Defendants, might have used the name of the corporation ; and,
in that case, it would have been open to the Defendants, o1 to the body of dizectors
OL proprietors assuming the government of the company, to have applied to the
Court for the stay of proceedings, or to prevent the use of the corporate name ; and,
upon that application, the Court would have inquired into the alleged usurpation or
abuse of authority, and dstermined whether the Plaintiff should be permitted to
proceed.  Or the suit might have been in the shape of an information by the
Attorney-General to correct the alleged abuse of powers granted for public purposes.

in the bill, it was also contended, did not support the general

equity, as applicable to the cases made against the several Defendants, and in Tespect
of the suggested defects of parties, were also made, but the judgment did not turn on
these points.

On the part of the Plaintiff, so far as related to the [486] point on which the
decision proceeded, namely, their 1ight to sustain the bill on behalf of themselves
and the other shareholders against the Defendants, without regard to the corporate
character of the body, it was argued that the company was not to be treated as

an ordinary corpotation ; that it was in fact a mere partnership, having objects of
private benefit, and that it must be

; isti MeIous persons, but
not ineorporated. The Act of Incorporation was intended to be beneficial to the

company, and to promote the undertaking, but not to extinguish any of the rights
of the proprietors inter se The directors were trustees for the Plaintiffs to the extent
of their shazes in the company ; and the fact that the com pany had taken the form of
& corporation would not be allowed to deprive the cestui que trusts of a remedy against
their trustees for the abuse of their powers The Act of Tncorporation, moreover,
expiessly exempted the proprietors of the company, or persons dealing with the
company, irom the necessity of adopting the form of proceeding applicable to a pure
corporation ; for the 74th seetion (supra, p. 464, n.) enabled thew to sue and be sued
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in the name of the treasuter, or any one of the directors. for the time being : the bill
slleged that the two remaining directors had refused to institute the suit, and shewed,
in fact, that it would be against their personal interest to do so, inasmuch as they
were answerable in respect of the transactions in question ; if the Plaintiffs could not,
therefore, institute the suit themselves they would be iemediless. The directors
were made Defendants; and, under the 74th clause of the Act, any one of the directors
might be made the [487] nominal Yepresentative of the company; the corporation
was therefore distinetly represented in the suis. The present proceeding was, in fact,
the only form in whick the propiietors could now impeach the conduct of the body to

_whom their affairs had been intrusted. The 38th section expressly excluded any

proprietor, not being a director, from interfering in the management of the business
of the company on any pretence whatever. Tha extinetion of the board of directors
by the bankruptey and consequent disqualification of three of them (sect. 67), and the
want of any clerk or office, effectually prevented the fulfilment of the form which the
46th, 47th and 48th sections of the Act required, in order to the due convening of
2 general meeting of proprietors compebent to secure the 1emaining property of the
company, and provide for its due application

The following cases were cited during the argument :—7%e Charitable Corporation v.
Sutton (2 Atk 400), dttorney-General v. Jackson (11 Ves. 365), Adley v. The Whitstudle
Company (17 Ves. 315; 2 M & Sel. 53; 19 Ves. 304; 1 Mer. 107, 8. C.), Blackburn
v. Jepson (3 Swans. 138), Hichens v. Congreve (4 Russ. 563), Blain v. Agm (2 Sim.
289), Richmds v. Davies (2 R. & M 347), Ranger v. Gyeat Western LBalway Company
(1 Railway Cases, 1), Seddon v. Connell (10 Sim. 58, 79), Presion v Grand Collier Dock
Company (11 Sim. 327, 8. C ; 2 Railway Cases, 335), Altorney-General v. Wilson (Cr.
& Ph 1), Walluo th v. Holy (4 Myl & Cr. 619), Bligh v Brent (2 Y. & Coll. 295 ; per
Alderson, B ), 6 Viper. Ab. 308, tit. Corporation, U, Bacon, Ab. tit. Statute, I 2.

[488] March 25. Trr Vice-CHANCELLOR [Siz James Wigram] The relief which the
bill in this case seeks, as against the Defendants who have demurred, is founded on
several alleged grounds of complaint ; of these it is only necessary that I should
mention two, for the consideration of those two grounds involves the principle upon
which I think all the demurrers must be determined. One ground is that the directors.
of the Vietoria Park Company, the Defendants Harbottle, Adshead, Byrom and
Bealey, have, in their character of directors, purchased their own lands of themselves
for the use of the company, and have paid for them, or rather taken to themselves
out of the monies of the company a price exceeding the value of such lands: the other
ground is that the Defendants have raised money in 2 manner not anthorized by their
powers under their Act of Incorporation ; and especially that they have mortgaged
or incumbered the lands and property of the company, and applied the monies ther eby
raised in effect, though circuitously, to. pay the price of the land which they had so
bought of themselves. -

I'do not now express any opinion upon the question whether, leaving out of view
the special form in which the Plaintiffs have proceeded in the suit, the bill alleges
a case in which a Courst of Equity would say that the transactions in question are to

but I eertainly would not be understood by anything I said during the argument to
do otherwise than express my eordial conguzrence in the doctrine laid down in the
case of Hichens v Congreve (4 Russ. 562) and other cases of that class I take those
cases to be in accordance with the Principles of this Court, and to be founded on
[489] justice and commonsense. Whether patticular cases fall within the principle of
Hichens v. Congreve is another question In Hichens v. Congreve property was sold to
a company by peisons in a fiduciary character, the conveyance reciting that £325,000
had been paid for the purchase; the fact being that £10,000 only had been paid,
£15,000 going into the hands of the persons to whom the purchase was entrusted 1
should not be in the least degree disposed to lirnit the operation of that doctzine in any
case in which a person projecting the formation of a company invited the public to
join him in the projeet, on a representation that he had acquired property which was
intended to be applied for the purposes of the company. I should strongly incline to
hold that to be an invitation to the public to participate in the benefit of the property
purchased, on the terms on which the projecior had acquired it. The fiduciar y

V-C xmir—7*
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character of the projector would, in such a2 case, commence from the time when he
first began to deal with the public, and would of course be controlled in equity by
the representation he then made to the public. If persons, on the other band, intend-
ing to form a company, 1

state at once that they were the owners.of such land, and proposed to sell it at a price

fixed, for the purposes of the company about to be formed, the transaction, so far as

the public are concerned, commencing with that statement, might not fall within the

principle of Hichens v. Congreve. A patty may have a clear right to say: “I begin
the transaction at this time ; I have purchased land, no matter how or from whom, or
at what price; I am willing to sell it a certain priee for a given purpose ? Tt is not
necessaiy that I should determine the effect of the transactions that are stated to bave
ocemred in the present case 1 make these observations only that 1 may nob be

supposed, from anything which feli from me duiing the argn-[490T-ment, to entettain

the slightest hesitation with regard to the application, in a proper case, of the principles
For the present purpose I shall assume that a case is stated = ::

I have referred to.
entitling the company, as matters now stan

in the bill.

The Victoria Park Company isan incorporated body, and the conduct with which
the Defendants are chatged in this suib is an injury not to the Plaintiffs exelusively ;
it is an injury to the whole corporation by individuals whom the cor poration entrusted
with powers to be exercised only for the good of the corporation. And from the case
of The Attorney-General v. Wilson (Cr. & Ph. 1) (without going further) it may be stated
as undoubted law that a bill or information by a corporation will lie to be relieved in
respect of injuries which the cor poration has suffered ab the hands of persons standing
in the situation of the directors upon this tecord  This bill, howeve, differs from that
in The Atiorney-General v. Wilson in this—that, instead of the corporation being formally
represented as Plaintiffs, the bill in this case is brought by two individual eorpoiators,
professedly on bebalf of themselves and all the other members of the corpozation, except
those who committed the injuries complained of —the Plaintiffs assuming to themselves
the right and power in that manner to sue on behalf of and represent the corporation

d, to complain of the transactions mentioned

itself.
Tt was not, nor could it successtully be, a1 gued that it was a matter of coumrse for

any individual members of a corporation thus to assume to themselves the 1ight of
suing in the name of the corporation. In law the corporation and the aggregate
members of the corporatl
[491] only question can be whether the facts alleged in this case justify a depatture
from the rule which, primd facie, would 1equire that the cor poration should sue in its
own name and in its corporate characte1, or in the name of someone whom the law
has appointed to be its repr esentative :

The demurrers are—fist, of three of the directors of the company, Who are also
alleged to bave sold lands to the corporation under the circumstances charged ;
secondly, of Bealey, also a director, alleged to have made himself amenable to the
jurisdiction of the Court to remedy the alleged injuries, though he was not a seller
of land ; thirdly, of Denison, a seller of land, in Jike manper alleged to be implicated
in the frauds charged, though he was not 2 director ; fourthly, of Mi. Bunting, the
solicitor, and Mr. Lane, the architect of the company. These gentlemen are neither
directors not sellers of lands, but all the frands are alleged to have been commibted
with their privity, and they also are in this manner sought to be implicated in thewm.
The most convenient course will be to consider the demurrer
the strongest case is stated; and the consideration of that case will apply to the

whole. .

The first objection taken in the argument for the Defendants was that the
sndividual members of the corporation cannob in any case sue in the form in which
this bill is framed During the argument I intimated an opinion, to which, upon

further consideration, I fully adhere, that the 1ule was much %oo broadly stated on

the part of the Defendants. I think there ate cases in which a suit might properly
e so framed. Corporations like this, of a private nature, ate in truth little more than
ptivate partnerships; and in cases which may easily be suggested it would be t0o

snuch to hotd that a society [492] of private persons associated together in under-

should purchase land with a view to the formation of it, and .

ion are nob the same thing for purposes like this; and the - :.

of the three against whom )
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takings, which, though certainly beneficial to the public, are nevertheless matters of

(ivate property, are to be deprived of their civil rights, infer se, because, in order to
make their common objects more attainable, the Crown o1 the Legislature may have
couferred upon them the benefit of a corporate character If a case should atise
of injury o a corporation by some of its members, for which no adequate remedy
remained, except thab of a suib by individual corporators in their private characters,
and asking in such character the protection of those rights to which in their
corporate chaiacter they were entitled, I cannot but think that the principle so forcibly
laid down by Lord Cottenham in Wallworth v Holt (4 Myl. & Cr. 635; see also 17
Ves. 320, per Lord Eldon) and other cases would apply, and the claims of justice would
be found superior to any difficulties arising out of technical rules respecting the mode

in which corpoiations are 1equired to sue.
But, on the osher hand, it must nob be without reasons of a very urgent character

- that established rnles of law and practice are to be departed from, rules which, though

in a sense technical, are founded on geneial principles of justice and convenience ;
and the question is whether a case is stated in this bill entitling the Plaintiffs to sue
in their private characters. [His Honor stated the substance of the Act, sections 1, 38,
39, 43, 46, 47, 48, 49, 67, 70, 114 and 129 (supra, p 464, n efseg.).] Theresult of these
clauses is that the directors are made the governing body, subject to the superior
control of the proprietors assembled in general meetings; and, as I understand the
Act, the proprietors so assembled have power, due notice being given of the purposes
of the meeting, to originate proceedings for any purpose within [493] the scope of the
company’s powers, as well as to control the directors in any Acts which they may
have originated. There may possibly be some exceptions to this proposition, but
such is the general effect of the provisions of the statute.

Now, that my opinion upon this case may be clearly understood, I will consider
separately the two principal grounds of complaint to which I have adverted, with
reference to a very marked distinction between them. The first ground of complaint
is one which, thongh it might primd facie entitle the corporation to rescind the trans-
actions complained of, does not absolutely and of necessity fall under the description .
of a void transaction. The corporation might elect to adopt those transactions, and
bold the directors bound by them. In other words, the transactions admit of con-
firmation at the option of the corporation. The second ground of complaint may
stand in a different position; I allude to the mortgaging in a manner not authotized
by the powers of the Act. This, being beyond the powers of the corporation, may
admit of no confirmation whilst any one dissenting voice is 1aised against it. -This
distinetion is found in the case of Preston v. The Grand Collies Dock Company (11 Sim.
327, 8. C.; 2 Railway Cases, 335).

. On the first point it is only necessary to refer to the clauses of the Act to shew
that, whilst the supreme governing body, the proprietors at a special general meeting
assembled, retain the power of exercising the functions conferred upon them by the
Act of Incorporation, 1t cannot be competent to individual corporators to sue in the
manner proposed by the Plaintiffs on the present record This in effect purports o
be a suit by cestui que trusts complaining of a fraud committed or [494] alleged to
bave been committed by persons in a fiduciary chatacter. The complaint is that
those tiustees have sold lands to themselves, ostensibly for the benefit of the cestui
que trusts  The proposition I have advanced is that, although the Aeb should prove to
be voidable, the cestui gue frusts may elect to confirm it. Now, who are the cesiui que
Zrusts in this case? The corporation, in a sense, is undoubtedly the cestui que #rust;
but the majority of the proprietors at a special general meeting assembled, indepen-
dently of any general rules of law -upon the subject, by the very terms of the
incorporation in the present case, has power to bind the whole body, and every
individual corporator must be taken to have ecome into the corpozation upon the terms
of being liable to be so bound. How then can this Court act in a suit constituted as.
this is, if it is to be assumed, for the puiposes of the argument, that the powers of
the body of the propiietors are still in existence, and may lawiully be exercised fo1 a
purpose like that I have suggested? Whilst the Court may be declaring the acts
complained of to be void at the suit of the present Plaintiffs, who in fact may be the
only proprietors who disapprove of them, the governing body of proprietors may
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defeat the decree by lawfully 1esolving up

bind even a reluctant minority is

assembled at the special geneial meeting may so
be sustained whilst that body

decisive to shew that the frame of this suit cannob
yetains its functions In order then th

or, ab least, that all medns have been resorted to and found ineffectual to set that
body in motion: this latter point is nowhere suggested in the bill: there is no
suggestion that an attempt has been made by any proprietor to seb the body of
proprietors in [495] motiop, or to procure a meeting to be econvened for the purpose
of revoking the acts complained of The question then is whether this bill is so
framed as of necessity to exelude the supposition that the supreme body of proprietois
. _is.now.in a condition to confirm the transactions in question; o1, if those trans-
actions are to be impeached in a Couxb of s usbics,
power to set the corporation in motion for the purpose of vindicabing its own rights.

[His Honor recapitulated the history and present situation of the company, as it
appeared upon the bill |

I pause here to examine the difficulty which is supposed by the bill to oppose
itself to tbe body of proprietors assembling and acting at an extraordinary general
meeting  The 48th section of the Act says that a cerbain number of proprietors may
call such a meeting by means of a notice to be addressed to the board of directors, and
left with the clerk or secretary, at the principal office of the company, one month
before the time of meeting, or the board is not bound to notice it. The bill says that
there is no board of directors properly constituted, no clerk, no principal office of the
company, no power of electing more dizectors, and that, the appointment of the clerk
being in the board of directors, no clerk can in fact now be appointed. I am cextainly
not prepared to go the whole length of the Plaintiff's argument founded upon the 48th
section. I admit that the month xequired would probably be considered imperative ;
but is not the mode of service directory only? Could the board of directors de faclo,
for the time being, by neglecting to appoint a clerk or have a principal office, deprive
the superior body, the body of proprietors, of the power which the Act gives that body

over the board of directors? Would not 2 notice in substance, a notice for example

such as the 129th sec-[496]tion provides for in other cases, be a sufficient notice? Is
not the particular form of notice which is pointed out by the 48th section a form of
notice given only for the convenience of the proprietors and directors? And if am
impediment should exist, and, & Jor
misconduct of the board of directors, it would be diffieult to contend with success that
the powers of the corporation are to be paralyzed, because there is no clerk on whom
service can be made I require more cogent arguments than I have yet heard to
satisfy me that the mode of service prescribed by the 43th section, if that were the
only point in the case, is more than dizectory The like observations will apply to
the place of serviee ; but, as to that, I think the case is relieved from difficulty by the
fact that the business of the company is stated to be principally conducted at the
office of the solicitors, for T am not aware that there is anything in the statute which
attaches any peculiar character to the spot designated as the piincipal office. In
substance, the board of directors de facto, whether qualified or not, carry on the
business of the company at a given place, and under this Act of Parliament it is
manifest that service at that place would be deemed good service on the company.

If that difficulty were removed, and the Plaintiff should say that by the death or

bankruptey of directors, and the carelessness of propiietors (for that term must be -

added), the governing body has lost its power t0 act, I should repeat the inquiries 1
have before suggested, and ask whether, in such a case also, the 48th section is not
dizectory, so far as it appeats to require the refusal or neglect of the board of directors
to call a general meeting, before the proprietots can by advertisement call such a
meeting for themselves ~Adverting to the undoubbed powers conferred upon the
proprietors to hold special general meetings without the consent and [497] against
the will of the board of directors, and the permanent powers which the body of
proprietors must of necessity bave, I am yet to be persuaded that the existence of
this corporation (for without a lawful governing body it cannot usefully or practically
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on the confirmation of the very acts which :
are the subject of the suit. The very fact that the governing body of proprietors .

at this suit may be sustained it must be shewn - I
either that there is no such power as I have supposed remaining in the proprietors, ~
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2

can be dependent upon the accidents which at any given moment may
reduce the number of directors below three The board of directors, as I have

~ alieady observed, have no power to put a wefo upon the will of any ten propiiebors

who may desire to call 2 special general meeting ; and if ten propiietors cannob be
found who are willing to call a special general meeting, the Plaintiffs can scarcely
contend that this suit can be sustained At all events what is there to prevent the

gorporators from suing in the name of the cox poration? It cannot be contended that

" the body of proprietors have not sufficient interest in these questions to institube 2

cuit in the name of the corporation. The latter observatious, I am aware, are little
more than another mode of putting the former questions which I have suggested. I
am stiongly inelined to think, if it were necessary to decide these points, it could not
be successfully contended thab the clauses of the Ach of Parliament which are referred

..to.are_anything more than directory, if it be, indeed, impossible from accident to

pursue the form directed by the Act I atiribube to vhe propiietors no power which
the Act does not give them: they have the power, without the consent and against
the will of the directors, of calling a meeting, and of contzolling their acts ; and if by
any inevitable accident the prescribed form of ealling a meeting should become
impracticable, there is still 2 mode of calling it, which, upon the general principles
that govern the powers of corporations, I think would be held to be sufficient for the
urpose. _
P Tt is not, however, upon such considerations that I [498] shall decide this case.
The view of the case which has appeared to me conclusive is that the existence of a
board of directors de facto is sufficiently apparent upon the statements in the bill.
The bankiuptey of Westhead, the last of the thiee direcbors who became bankrupt,
s0ok place on the 2d of January 1840 : the bill alleges that he thereupon ceased to be
qualified to act as director, and his office became vacated ; but it does not say that he
ceased vo act as a dixector ; mor, although it is said that thenceforward there was no
board “propetly constituted,” is it alleged that there was no board de facto exercising
the functions of directors. These, and several other statements of the bill, are
preguant with the admission of the existence of a board de fucto By whom was the
company governed, and its affairs conducted, between the time of Westhead's
bankruptey and that of the filing of the bill in October 1842% What directors ot
managers of the business of the company have lent their sanction to the mortgages and
other transactions complained of, as having taken plage since January 1840, and by
which the corporation is said or supposed to be, at least to some extent, legally
bound? Whatever the bill may say of the illegal constitution of the board of directots,
because the individual directors are not duly qualified, it does not anywhere suggest
that there has not been during the whole period, and that there was nob when the
bill was filed, a board of directors de faco, acting in and carrying on the affairs of the
corporation, and whose acting xoust have been acquiesced in by the body of proprietors;
at least, ever since the illegal constitution of the board of directors became known,
and the aets in question were discovered. Bubif there has been or is a board de fadlo,
their acts may be valid, although the persons so acting may nob have been duly
qualified. The 114th section (not stated in the bill) of the Act provides
[499] that all acts, deeds and things done or executed at any meeting of the
directors, by any person acting as a director of the said company, shall, notwith-
standing it may afterwards be discovered thab there was some defect or error in the
appointment of such director, ot that such director was disqualified, or being an
intesim director, was disapproved of by an annual general meebing of proprietors, be as
valid and effectual as if such person had been duly appointed and was qualified to be
a director. The foundation upon which I consider the Plaintiffs can alone have a
1ight to sue in the form of this bill must wholly fail, if there has been a governing
body of directors de facto There is no longer the impediment to convening a
meeting of proptietors, who by their vote might direct proceedings like the present
0 be taken in the name of the ecorporation or of a treasurer of the corporation (if
that were necessary); o1 who, by rejecting such a proposal, would, in effect, decide
that the corporation was not aggrieved by the trapsactions in questions. INow, since
the 2d of January 1840, there must have been three annual general meetings of the
company held in July in every year, according to the provisions of the Act. These
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annual general meetings can only be 1egulaty called by the board of directors. The
bill does not suggest that the requisitions of the Act have not been complied with in

this respect, either by omitting to call the meeting, o1 by calling it informally ; but -

the bill, on the contrary, avers that several general meetings and extiaordinary
general meebings, and other meetings of the shareholders of the company, were duly
convened and held at divers times between the time when the company was estab-
lished and the year 1841 ; including, therefore, in this period of formality of proceed-
ing, as well as of capacity in constitution, an entire year after Westhead’s bank-
1uptey.

[500] Another statement of the bill leading to the same inference—the existence
of an acting board—is that which avers that since the year 1839 down, in fact, to the
time of filing the bill, that is, during these three years, the company has had no office

. of .its.own, but the affaits of the company have been principally conducted at the
office of Mr Bunting Now this, as I must read it, is a direct admission thab the
affairs of the company have been carried on by some persons. By whom then have
they been catried on? The statute makes the board of directors the body by whom
alone those affairs are to be ordered and econducted There is no other peison or set
of persons empowered by the Act to conduct the affairs of the company ; and there
is no allegation in the bill that any persons, other than the board of directors
originally appointed, bave taken upon themselves that business. In the absence of
any special allegation to the contrary I am bound to assume that the affairs of the
company have been carzied on by the body in whom alone the powers for that puipose
welre vested by the Act, namely, a board of directors

Again the bill alleges that, sinee the bankiuptey of Westhead, the bankrupts have
joined in executing the conveyances of the property of the company o mortgagees.
1t could only have been in the character of ditectors that they could confer any title
by the conveyance ; in that character the mortgagees would have 1equired them to
be parties, and it is in that character that I must assume they executed the deeds.

If the case 1ested here, I must of necessity assume the existence of a board of
directors, and in the absence of any allegation that the board de facio, in whose
acting the company must, upon this bill, be taken to have acquiesced, have been
applied to and have refused to ap[501]-point a clerk and treaswer (if that be
necessary), or take such other steps as may be necessary for calling a special general
meeting, o1 had refused to call such special general meeting, the bill does not exclude
every case which the pleader was bound to exclude in order to justify a suit on
behalf of a corporation, in a form which assumes its practical dissolution. But the
bill goes on to shew that special general meetings have been holden since January
1840. The bill, as I have before observed, states that several general meetings and
extraordinary general meetings have been holden between the establishment of the
company and the year 1841, not excluding the year 1840, which was duting
Westhead’s disqualification, “and that at such meetings false and delusive statements
respecting the circumstances and prospects of the company weie made by the said
directors of the company to the proprietors who attended such meetings, and the
tiuth of the several fraudulent and improper acts and proceedings herein complained
of was not disclosed ;” and the bill specifies some meetings in particnlar. Against the
pleader T must intend that some such meetings may have been holden at a time when
there was no board propetly constituted, and no elerk or treasurer or principal office
of the company, save such as appear by the bill to have existed ; and if that were so,
the whole of the case of the Plaintiffs, founded on the impracticability of calling a
special general meeting, fails. Assuming then, as I am bound %o do, the existence,
for some time at least, of a state of things in which the company was governed by 2
board of directors de facto, some of the members of which were individually dis-
qualified, and in which, notwithstanding the want of a elerk, treasurer or office, the
powers of the proprietors were called into exercise at general meetings, the question
is, when did that state of things cease to exist, so as to justify the extraordinary
proceeding of the Plain[502]-tiffs by this suit? The Plaintiffs have not stated by
their bill any facts to shew that such was not the actual state of things at the time
their bill was filed, and, in the absence of any statement to the contiary, I must
intend that it was so. :
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The case of Preston v. The Grand Collier Dock Compuny was referred to as an ex-
ample of a suit in the present form ; but there the circomstances were in no respect
parallel with the present : the object of that suit was to decide the rights or liabilities

* of one class of the members of the cor poration against another, in respect of a matter

in which the corporation itself had no power to vary the situation of either.

I have applied stiictly the 1ule of making every intendment against the pleader
in this case——that is, of intending everything to have been lawful and consistent
with the constitution of the company, which s not expressly shewn on the bill to
have been unlawful or inconsistent with that constitution. And I am bound to make
this intendment, not only on the general 1ule, but also on the rules of pleading
which require a Plaintiff to frame his case so distinetly and unambiguously, that
the Defendant may not be embarrassed in deteimining on the form which bis
defence shonld assume  Atfomay-Goneral v. Corporation of Norwich (2 Myl & Cr. 408).
The bill, T cannot but obsetve, is framed with gieat care, and with more than
ordinary professional skill and knowledge ; but the averments do not exclude that
which, prémd facie, must be taken to have been the case, that dming the years 1840,
1841 and 1842 there was a governing body, that by such body the business of the
company was carried on, that there was no insurmountable impediment to the [503]
exercise of the powers of the proprietors assembled in general meetings to control
the affaits of the company, and that such general meetings were actually held The
continued existence of a board de faclo is vot merely not excluded by the averments,
but the statements in the bill of the acts which have been done suppose, and even
require, the existence of such a board. Now, if the Plaintiff had alleged that there
had been no board of directors de Jacto, and had on that ground impeached the
tzansactions complained of, the Defendants might have met the ease by plea, and
thereby have defended themselves f1 om answering the bill. If it should be said that
the Defendants might now have pleaded that there was a board of directors de facto,
the answer is that they might then have been told that the fact sufficiently appeared
upon the bill, and therefore they ought to have demuired. Uncertainty is a defect
in pleading of which advantage may be taken by demurrer. If I were to overrule
these demurrers, I might be- depriving the Defendants of the powet of so protecting
themselves ; and that because the Plajntiff has not chosen, with due précision, to put
forward that fact, which, if alleged, might have. been met by plea, but which, not
being so alleged, leaves the bill open to demurrer. '

I must further observe that, although the bill does, with gieat caution, attempt
to meet every case which, it was supposed, might have been fatal to it upon demurrer,
Yet it is by allegations of the most general kind, and many of which cannot by
possibility be true It alleges the 1ecent discovery of the acts complained of, bus it
gives no allegation whatsoever for the purpose of telling when or how such discover y
was made, or what led to it. I am bound to give the Plaintiff, on a general demurier,
the benefit of the allegation that the matters complained of have been recently
discovered, whatever the term “re-[504]-cently discovered” may mean; but when 1
look into the schedule to the Act I find that many of those matters must have
been known at a very early period in the history of the company. 1 find also
provisions of the Act 1equiring that books shall be kept in which all transactions
shall be fully and faitly stated ; and I do not find in the bill anything like a precise
allegation that the production of those books would not have given the information,
o1 that there have not been means of seeing those books at least at some time since
1835, o1 since the transactions in question took place, so that, in point of fact, many
of the transactions might and may bave been sooner known. These are observations
upon which I do not found my judgment, but which I use as explaining why it is I
have felt bound in favour of the Defendants to constine this bill with strictoess.

The second point which relates to the charges and incumbrances alleged to have
been illegally made on the property.of the company is open to the reasoning which
I bhave applied to the first point, upon the question whether, in the present case,
individual members are at liberty to complain in the form adopted by this bill; for
why should this anomalons form of suit be resorted to, if the powers of the corpora-
tion may be called into exercise? Bub this pait of the case is of greater difficulty
upon the merits I follow, with entire assent, the opinion expressed by the Vice-
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Chancellor in Preston v. The Grand Collier Dock Company, that if a transaction be void,
and not merely voidable, the corporation cannot confirm it, so as to bind a dissentin

minority of its members. But that will not dispose of this question. The case made
with regard to these mortgages or incumbrances is, that they were executed ip
violation of the provisions of the Act. The mortgagees are not Defendants to the
bill, nor does the bill seek to avoid the [505] security itself, if it could be avoided,
on which I give no opinion. The bill prays inquiries with a view to proceedings
being taken aliunde to set aside these tiansactions against the mortgagees. The
object of this bill against the Defendants is to make them individually and person-
ally responsible to the extent of the Injury alleged to have been received by the
corporation from the making of the mortgages. Whatever the case might be, 1f the
object of the suib was to rescind these transactions, and the allegations in the hill
shewed that justice .could not be done o the shareholders withous allowing two to
sue on behalf of themselves and others, very different considerations arise in a case

" "Tlike thé Presént, in Which the consequences only of the alleged illegal Acts are sought

to be visited personally upon the directors. The money forming the consideration
for the mortgages was received, and was expended in, or partly in, the tiansactions
which ate the subject of the first ground of complaint. “Upon this, one question
appeais to me to be, whether the company could confirm the former transactions,
take the benefit of the money that has beea raised, and yet, as against the directors
personally, complain of the acts which they have done, by means whereof the
company obtains that benefit which I suppose to have been admitted and adopted by
such confirmation. I think it would not be open to the company to do this; and my
opinion already expiessed on the first point Is that the transactions which constitute
the first ground of complaint may possibly be beneficial to the company, and may bhe
so regaxded by the proprietors, and admit of confirmation. I am of opinion that this
question-—the question of confirmation or avoidance—cannob properly be litigated
upon bhis record, 1egard being had to the existing state and powers of the corporation,
and that therefore that part of the bill which seeks to visit the directors personally
with the consequences of the impeached mortgages and charges, the benefit of which
[B06] the company enjoys, is in the same predicament as that which relates to the
other subjects of complaint. Both questions stand on the same ground, and, for the

reasons which I stated in considering the former point, these demwmrers must be
allowed.

[606] WoopwarD CONEBETR. April 27, 28, May 11, 25, 1843
- [8. C 1 Hare, 297.]

A Defendant, in custody for not answering, and brought up to have the bill taken
P10 confesso against him, within the time limited by the statute, 1 W. 4, ¢. 36, 5. 15,
rule 13, asked for time to put in his answer, and three weeks was thereupon given
him, with liberty to apply for his discharge upon having answered. The time
fixed by the same rule of the statute for retaining a Defendant in custody, without
obtaining the order for taking the bill p70 confesso, expired during the three weeks:
no answer was put in. Held that, in such cireumstances, the Defendant was not
entitled to his discharge under the 13th rule of the statate, but was 1emibted to
the situation he would have been in if that provision of the statute had not existed.

The process against the Defendant, up to the time that he was committed to the
Fleet, cum cousis, is stated in a former report of proceedings in this cause. (Vol. 1,
P 297) On the 9th of May 1842 the Defendant was brought up by habeas corpus, in
order that the bill might be taken pr0 confesso against him : the Defendant then asked
for time to put in his answer ; the Plaintiff did not oppose the Defendant’s application,
and three weeks’ time was given (1) No answer was, however, put in

(1) The Order of the 9th of May 1842 was as follows :—* Whereas by an order,
dated the 21st day of February 1842, it was ordered that the Defendant, R. Conebeer,

2 HARE, 503,

9 HARE, 507.

[507] M
under the p
the Plaintif
limited by t
calendar mo:

(Cr &Ph &

Mr. Bail
time specifie
him ; that, ¢
an answer, 2
within whic.
was there-[£
within the |

TaE VIC
stood, givin;
could not b
motion

May 11,
charged wit
this suit, w’
May ought
charge, und
competent t
101) Lord L
has once a
right” If:
of May it v
apply for hi
incapable o
custody an

" Mr. Bail

[509] T

should be ¢
putting in

referted to
whether the
to put in I
Master sho
just: and -
day of Mar
unable by :
wife’s answ
brought ug
to the warc
said wife’s
against the
Plaintiff, or
- prison of t
said wife’s
appeating

o?pthe Rol
admitted t
Vesey, Esq
ordered th
said wife’s

Defendant’
be at libert




