Pacific West Health Medical Center Inc. Employees Retirement Trust et al ...Id Greenwich Group et al

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

PASHA S. ANWAR, et al.,

Plaintiffs,
Master File No. 09-cv-118 (VM)
FAIRFIELD GREENWICH LIMITED, et al.,

Defendant.

This Document Relates To: All Actions

AFFIDAVIT OF ROBERT MILES, O.C.

Exhibit 12

Doc. 99 Att. 23

" Dockets.Justia.com


http://dockets.justia.com/docket/new-york/nysdce/1:2009cv00134/338392/
http://docs.justia.com/cases/federal/district-courts/new-york/nysdce/1:2009cv00134/338392/99/23.html
http://dockets.justia.com/

" BRITISH
COMPANY LAW
- CASES

Volume 4
1988

CCH EDITIONS LIMITED

TAX, BUSINESS AND LAW PUBLISHERS
TELFORD ROAD, BICESTER
OXFORDSHIRE OX6 OXD ... -.
="+ Phone: Bicester (0869) 253300, . .- .
s - London (01)7491.4322 - -
-Facsimile No.: Bicester (0869) 245814 -
_ DX: 40162 Bicester. - T




(1988) 4 BCC

Smith referred to an
1c Mary Wood sworn
itioners. The affidavit

tributories’) case as
company is insolvent
but having regaid to
ese proceedings one
prospect that a full
fairs of the company
in a surphis for the

been written with in
m Buckley 7. which
1e Chesterfield case.
‘ord-Smith suggested
it accrue to the
tion goes forward
Mis Bickford-Smith
hose instructing her
esired to amend the
hat the contributories
.mend It follows that
tallege that there will
rising from a winding
s of surplus assets
»stion whether or not
can show that if the
>re will bé avoided o1
ntage that will accrue
ir membership of the
isadvantage (or any
ally suggested to me
follows that Mrs
s have neither of them
‘winding-up petition
tion should be struck
tributory petitioners’
ers lack any standing

nstone also submitted
abuse of the process
petitioners are suing
tition in the Chancery
m the claims made
erable - degree = the
oetition. Mr Instone

submission, -but the
ied before me. Inany
ecessary to make any
n.

uck out)

‘CH Editioris Limited

Dawson International plc v: Co

Ct.Sess.. .. ats Patons plc & Ors:

Dawson International plc v. Coats Patonsple & Ors.

Court of Session (Outer. House). Judgment delivered 4 March 1988.

- Take-over — Breach of contract — Reimbursement of loss and expense — Ore
public company snéd another for costs incurred preparatory to abortive take-over
bid — Defenders applied for action to be dismissed — Whether pursuers had good
claim against company for breach of contract — Whether company could bind itself

_ to recommend particular take-over offer — Whether pursuers had good claim against
' company and directors for reimbursement of loss incurred on faith of unwarrantable
and reckless representations S a T
This was.an action in which one public coim
directors for costs incurred preparatory to-a take-
company agreed tobe taken over by a third company whoses
roll the defendexs moved to have the action dismissed. o ) v
. The pursuers’ action was based on two distinct grounds. First, the puxsuers claimed against
the first defenders, the target company, for breach of contract, averring that at meetings
between representatives of the pursuers and of the first defenders in January-1986, the pursuers
and first defenders had agreed that the pursuers would offer to buy the entire share capital of
the first defenders at the price stated in a joint press announcemént of 27. January 1986; that by
that date the first defenders had . contracted to recommend the pursuers’ offer to their
shareholders, not to solicit a c_qmpgti_hg offer and not to encourage or co-operate with any
unsalicited approach; in breach of contract the first defenders.did encourage and co-operate.
)proa he third company and did not yecommend the

pany sued another public company and two of its
over bid which apsed whernr the target
ubsidiary it became. On procedure

pursuers’ offer. - : - e
all three defenders for reimbursement, averring that
offer and that there had been no other approac _
; d ) her offeror; the first defenders did co-
operite with the approach made by the third company; accordingly, the rep!
knowledge, incurring substantial expeiise, were made unwarrantably and _x"t_%ckles_;s__ly.
itself to recommend a particular offer and not fo éncourage or co-operate with a competing
fettexing their freedom to act. For the same reason if there had been such 4 contract it would
puxsuers’ avel ments as to the alleged contract and its breach were ';Il_adequaté..'l'-'i
into such a contract as was alleged and thats

with the (ultimately successful) gp‘pi'oach'fi-on_l 1
- Secéndly, the pursuers claimed against
the defenders represented to the pursuers that they were committed to supporting the pursuers’
h, leading the puxsuers 1o believe that the
defenders would not encourage or co-operate with anot
_ 10 ; ntations made
by or on behalf of the defendérs, on the faith of which the pur suexrs were, to the defenders’
_ The first defendexs argued that they could not have entered inte a contract in the tetms
indicated by the pusuers’ averments. ‘First, it was not within the power of a company to bind
approach (such a contract could only be made with the 'directors). Secqi_i;d!yj ‘such a contract
would conflict with djrectors’ fiduciary duties to act in the best interests of shareholders, by
have been understood to be conditional on' the pursuers’ bid remaining the best bid from the
point of view of the first defenders® shareholders. The first defenders also submitted that the
Tn reply, the pursuers submitted that it Was within the power of a limit :ompany to enter
» nd that such a contract would not necéssarily be contrary to
directors’ duties: the figuciary duty of directors was owed to the company, although its exercise

involved consideration of members” interests.
T he pursuers’ case for reimbursement px

esupposed that no contract was in fact made. The
pursuers submitted that where one person had jndicated to another an intefition to enter into a
contract (but no such intention had been truly formed) and 1ed the other to incur expense in
reliance on the expressed intention, there had been an actionable wrong entitling the person
misled to recover. A claim for reimbursement arose where representations or inducernents

which occasioned substantial loss were recklessly and unwarxantably heéld out as to a state of
affairs, which was not mited to the existence of a contract and could include astatement as to

future intentions.
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306 Dawson International plc v. Coats Patons pic & Ors. (1988) 4 BCC

The defenders argued thaton the authorities the remedy of r_eimbursemem was only available
from which hé had resiled, being

where a party admitted or had alleged against him a contract
entitled to do so by reason. of the absence of signed wxiting, having been given possession of

heritage which could only be explained by reference to the alleged or admitted contract.
Held, allowing enquiry on the pursuers’ case of breach of contract; but ruling the pursuers’

case for rejmbursement irvelevant:

~ 1. Jicould 1ot be accepted as a general propositior that a company counld have no interest in
the change of identity of it snareholders zpen a take-ovex. There would be cases in which its
agents, the directors, would see the take-over of its shares by a particula pidder as beneficiai to
the company and others where the directors would seea particular bid as not in the best interests
of the company. Accordingly, it could not be accepted that, by reason of lack of any intexestin
the matter, a company could not énter into a contract of the nature alleged by the pursuexs.

2. Directors owed fiduciary duties to the company. In discharging their duty to the company
they had to consider the interests of shareholders, but that did not mean that the directors were
under-a fiduciary duty to shareholders in regard to the disposal of shares on a take-over and
accordingly obliged to act in such a way as to further their best interests. What was-in the
jnterests of current sharebolders as sellexs of their shares might not coincide with what was in
the interests of the company. THus directors might on behalf of a company agree to recommend
a bid and not to encourage or co-opesate with an approach from another would-be biddex
without being in breach of a fiduciary duty to current shareholders. -

3. Ifdirectors took it upon themselves to give advice 10 shareholider:
showed clearly that they bad a duty to advise in good faith and not fra
mislead whether deliberately or carelessly. If they failed in that duty, affected shareholders
might have a remedy. However, that did not demonstrate a so-called secondary fiduciary duty

to shareholders, merely a potential liability, arising out of the directors’ words or actions, based

on ordinary principles of law.

4. The submission that if there
puxsuers’ bid remaining the best
pursuers’ aver ments i»rrelevan't..r Whethe
a matter for th_e'dé_fendé’i's to aver and prove. _ ‘

5. There was force in a number of the first defghd_ers’ é_xi_ti(_:_i_sr_ﬁs_,_ of ‘t:h_'é pl_nfs:ué_x"s’_ factual
averments, but they fell short of demonstrating that in point of relevancy or specification the
pursuers had failed to aver sufficient to justify enquiry. Coo T ’

6. TIhere was no authority for reimbursement of expenditure i

by the representations of another, beyond the case where the
implied assurance by the latter that there was a binding contract petween.them when in fact

there was no more than an agreement which fell shoxt of being a binding ccontract. In such
circumstances while the latter was within his rights in failing to implement his part without good
reason, it was unconscionable that he should deny reimbursement of what had been expended
by the former in implement of his. The alleged representations in the present case were that the
first defenders were commiitted to supporting the pursuers’ offer and that there had been no
approach by another bidder, neither of which fell within the scope of the remedy: accordingly
the pursuers’ case for reimbur sement was itrelevant. o

The following cases were [eferred to in the opinion: - ..

Allan & Anor. v. Gilchrist (1875)2R. 587.

. Bellv. Bell (1841)3D. 1201. i
Buchanan v. Baird & Ors. (1773) M- 8478
Clark v Workman [1920) 11 R. 107. s -
cC99,024: -

Company No 008699 0f 1985, Rea (1986)2B ; S
Crowther (John) Group plcv. CarpetsIn ternational plc (unreported, 4 October 1985). -
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- Dobie v..Lauder’s Trustees (1873) 11 M 749

Dunford & Elliott Ltd. v. Johnson & Firth Brown Ltd [1977]1L1. Rep 505 -

 Fowlie v McLean (1868) 6 M. 255.

Gething & Ors v. Kilner & Ors. [1972} 1 WL .R. 337

Gilchrist & Anor. v. Whyte 1907 S.C 984.

. Gowans’ Trustees v. Carstairs (1862)24 D 1382.

. Grahame & Anor. v. Burn (1685) M. 8472.
Gray v. Johnston 1928 S .C 659

 Greenhalgh v. Arderne Cinemas Ltd & Ors [1951] Ch. 286

Harmer(H.R.)L1d., Re[1959] 1 WL R. 62
- ‘Heddlev -Baikie (1846}8 D 376.

Heron International Ltd. & Ors. v. Lord Grade & Ors. [1983] B,‘-C LC 244. -

Hinchcliffe v. _Cfabtree [1972] A .C. 707
Lawson v. Auchinleck (1699) M. 8402.

Microwave Systems (Scotfand) Ltd v. E]ectro-Phj/siéIogiéaI Inétmménts Ltd. 1971

S C.140
Morganv. Tafe & Lyle Ltd. [1955] A.C. 21

Northern Counties Securities Ltd. v. Jackson & Steeple Ltd [19‘74] 1WL R 11_33

Parke v. Daily News Ltd. [1962] Ch. 927
Percival v Wright[1902)2 Ch.421.

Prudential Assurance Co. Ltd. v Newman Industries Ltd. & Ors (No 2)[1982] Ch.204.
R. v. Panel on Take-overs and Mergers, ex parte Datafin plc & Anor. [1987] Q B 815;

(1987)3 BCC 10

- Rackhamv. Vavasseur (unreported, 6 April 1977). ) ) o ‘
' Rolied Steel Products (Holdings) Ltd. v British Steel Corporation & Ors. [1986] Ch. 246;

(1984)1 BCC99,158.

Shirlaw v..Southern Foundries (1926) Ltd. [1939] 2 K. B. 206
Stirling v Maitland & Anor. (1864) 5B. & S.840;122 E R. _1043

Walker v Milne (1823)2S 379 (2nd Ed 338) : :
Mr. W A. Nimmo Smith Q C.andMr S N Brailsford (instructed by Dundas & Wilson) for

the pursuers.

Mr. PH. Brodie_Q C.andMr J Munay QcC. (instmctéd By--Maclay Mﬁ:rgiiy & Spens) for

the defenders 7

Before: Lord Cullen

Lord Cullen: This case came before me on
proceduré roll when the defenders moved me
to sustain their first and second pleas-in-law
and dismiss the action .

The action arises out of an abortive take-
over bid by the pursuers to.acquire the shares
of the first defenders. The second and third
defenders are, and at all material times have
been, directors of the first defenders The
pursuers sue for payment of the sum of
£8.,383,404; which represents the -costs of
underwriting,, printing and professional
services in connection with the bid and the tax
chargeable on recovery of these costs

.According to the pursuers’ averments there
were a number of .meetings between
representatives of the pursuers and the first
defenders. At ameeting on 15 January 1986 it

British Company Law Cases’

was provisionally agreed ‘that the pursuers
acquire the shares of the first defenders in
exchange for new shares in the pursuers. There
was some discussion of the price at which the
shares should be valued for this purpose. The
pursuers’. representatives made. it clear that
they were not interested in becoming involved
in a contestéd take-over situation and that
any proposal should be so devised as to
prevent, so far as practicable, any other bidder
intervening. The representatives of the first
defenders, including the -second and third
defenders, indicated that, in order to achieve
a *“Jock-out”;. the offér would require -to
include a cash alternative of not more than
ten per cent below the valuation of the shares.
The directors of the first defenders represented
that, if agreement could be reached on-the
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valuation and other terms of the offer,
including the cash alernative, the merger
would proceed -as an agreed merger
recommended by the board of the first
defenders with the object of achieving a “lock-

out”, in which it was understood that the-

board would not encourage o1 co-operate with
any competing offeror The second and third
defenders indicated that a “lock-out” would
be likely to be achieved at a price of £2.50 per

share. At a further meeting on 16 January

1986 there was discussion of the valuation of
the shares, the proposed management
structure, the name of the merged company,
and the cash alternative- It was agreed that
the pursuers’ offer should proceed and be
formally made as soon as practicable, subject
to final approval by both boards and to
agreement on the pnce of the shares
Thereafter_the pursuers’ chairman had a
numbeér of conversations with the second
defender, including one on 22 January 1986 in
which he informed him that the pursuers
would pay a price representing £2 .50 per share
on the basis that this would be 2 “lock-out”
price and on condition that the pursuers would
have a majority on the board of the merged
company and that its name would be Dawson
Coats Patons. The pursuers next aver that at
the request of the first defenders the pursuers
chairman attended a meeting with them in
London on 23 January 1986 where he
reiterated the offer of £250 and further
offered to meet the costs of underwriting the
cash . alternative providing that his other
conditions were accepted and there was to be
an agreed merger between the-pursuers and
the first defenders. This offer was accepted by
the first defenders. On- the evening of that
date representatives of Morgan Grenfell &
Co. Ltd and Samuel Montagu & Co. Ltd ,

. the financial advisers instructed for the ﬁrs.t

defenders and the pursuers respectively, met
to discuss the proposed meiger. It was again
confirmed at that meeting that the basis of the
offer was.to be one of full recommendation
and that a. counter-bidder should not be
encoutaged On 26 January 1986 a meeting
was held between the pursuers and the first
defenders to finalise details of the press release
to be made when the pursuers’ offer was made
public. On 27 Jahuary 1986 a joint press

announcement was made in terms approved

_ by both boards and their financial advisers.

This announicéd that terms had been agreed

_ for'a merger and set out the-full terms of the

offer along with information as te the proposed
organisation of the ‘metged company. It
included the statément that *the-board -of
Coats Patons will recommend Coats Patons
shareholders to accept the ordinary’ offer™. It
was agreed that the formal offer documents
would be 1>>ued o the shaieholders of the

' first defenders on 3 February, later postponed

to 10 Febzuary, 1986. On 7 Febrizary 1986 the
pursuers instructed the printing of the offer
documents after “each board had met
separately on that date and ﬁnahsed the
contents .

Howeve1 1in the meantlme .on 28 Ianuary
1986 the second defender contacted the
pursuers’ chalrman ‘and informed him that a
“fly had been cast”” by another party but that
he had told the party that no co-opération
would be given to any alternative bid -On the
same date a representative. of the pursuers’
financial - advisers was _telephoned. tby ‘a

" representative of the first defenders’ financial

advisers and also informed that a “fly had
been cast” and that this approach had been
rebuffed. On 9 February 1986 the  Sunday
Telegraph newspaper reported rumours of an
agreed take-over bid for the first defenders by
Vantona Viyellaplc. On 10 Febriary 1986 the
first defenders publicly announced :
take-over by that company It is’ also avened
that:

“The pur suers have sincé ascertamed that
an approach was made to thé first defenders
on behalf of Vantona Vlyella plc on 28
January and that the first defenders agreed
to enter into discussions with Vantona
"Viyella plc on the basis that the discussion
should not be disclosed fo the pursuers and

“that thHose discussions proceeded, the first
named defenders co-operating fully with
Vantona Viyella plc throughout the period
from 28 January to "10 February. As
aforesaid, the pursuels die a- smaller
company than the first ‘named déferiders
and could not afford to. become involved
in a contested take-over/merger without
the support of the first iamed defenders’

“board to resist such a counter-offer. In the

© 1988 CCH Editions Limited
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circumstances the pursuers’ offer has been
allowed to lapse

1 was' given to understand, in explanation of
this last averiment, that the first defenders’
board 'had withheld their consent to the
dispatch to their shareholders of the lettér
from the chairman of the board in which he
recommended the pursuérs’ offer This formed
part of the proposed offer document. In these
circumstances the-offer document was not

~ sent io xh shareholdero of the ﬂrst defend\.ra

In support of their claim the pursuers have
tabled two distinct grounds. The ground of
claim ~“which logically arises first = for
consideration is that of. breach of contlact
aIthough it is given a secondary place in the
pursuers’ pleadings Itis directed agamst the
first defenders alone. It is averred in art 9 of
the condescendence as amended in the course
of the dlscussmn

“Separatim and in any event the pursuers
sustained the lossés condescended upon in
art 8hereof as a reult of the first defenders’
breach of contract By at latest the said
joint meeting of 26 January 1986 followed
by the joint press announcement of 27
January 1986 the first defenders and the
pursuers had agreed that the pursuers
would offer to buy the entire share capital
of the first defenders at the price stated in
the 'press announcement The - first
defeniders had by the same date contracted
that they would recominend the said offer
to their shareholders and that neither they,
" nor anyone on their behalf, would solicit a
compeéting take-over bid from a third party,
and that in the event that any third party
made an unsolicited approach to take over
the first defenders, the first defenders
would not encourage or co-operate with
such an approach. The first defenders had
contracted.to recommend the pursuers’
offer ta their shareholders The first
defenders between 26 January 1986 and 10
February 1986 did encourage and -co-
operate -with an approach from Vantona
- Viyella.ple. They did not recommend the
pursuers’ offer to their shareholders. In
these circumstances the first defenders are
-in material breach of their said contract
with the pursuers. As aresult the pursuers

British Company Law Cases

-have incurred loss as hereinbefore
-condescended upon - . :

For the first defenders it was axgued that
they could not havé éntered into a contract in

"the terms indicated by the - pursuers’

averments. In the first place it was not within
the power of a company to bind itéelf to
recommend a -particular offer and not to
encourage o1 -co-operate with a competing
approach. Sucha cortract could only be made
with the board of directors. A compan y Was
indifferént to the change in’ identity”of its
shareholders, such as upon a take-over
Reference was made to Morgan v. Tate &
Lyle Ltd. [1955] A C. 21 and-in particular
Lord Reid at'p 55, where, teferring to the
nationalisation of the sha1 esofa company he
said:

“But by, the latter form the company ]
position is unchanged it Tetains its assets
and continues to carry on its ‘business All
that happens is that the new shareholders
can alter its policy; but a chanve of
shareholders does not intetest the company
as a trader, and expendlture to prevent a
change of shareholders can hardly be
expenditure for the | purposes of the trade

In the second place such a contract would
be in conflict with the fiduciatry duty of
directors. They had to deal on the one hand
with the property of the company, as to which
they were trusiee$ owing duties to it: see
Rolled Steel Products (Holdings) Ltd.. v.
British Steel Corporation & Ors. [1986] Ch.
246; (1984) 1 BCC 99,158, per Slade L.J. at
p 298; atp 99, 195 Even in that context
shareholders were entitled to appeal to sec.
459 of the Companies Act 1985 in the eévent of
their being unfalrly pre]udlced in the conduct
of the company’s affairs. On'the othel ‘hand,
dlrectors _might be concerned “with the
property of individual shaxeholders namely
their shares where a take-over was proposed .
Here they owed dunes to the shareholders
although they might also owe duties to the
company. Section 432(2)(d) of the 1985 Act
implied that shareholders were entltled to
reasonably adequate information as to the
affairs of a company. They were also entitled
to expect that the directors acted in accordance
with the constitution of the company (see Re
H.R. Harmer Ltd: [1959] 1 W.L.R..62, per




310 Dawson International plc v. Coats Patons pic & Ors.

(1988) 4 BCC

(Lord Culfer)

Romer LJ atp 87) Directors had also a
duty in advising shareholders to support a
resolution to approve the acquisition of assets
by a company,-to give such advice in good
faith and not fraudulently. If they failed to do
so they could be made liable to shareholders
for personal loss sustained by them, as distinct
from loss sustained by the company itself (see
Prudential As.su;ance Co. Ltd. v. Newiman
Industries Ltd & Ors. (No 2)[1982] Ch.204,
at p. 222). In giving advice to shareholders
upon a proposal to acquire their shares it was

- recognised that directoss had dutjes towards

them, includinga duty to be honest and a duty
not to mislead (see Gething & Ors. v. Kilner
& Ors.[1972] 1 W.L.R 337, per Brightman].

at p. 341) Thus when directors were
concerned with the shares of shareholders
they owed a fiduciary duty to them and so
were obliged to act in their best interests. The
alleged contract upon which the pursuers
relied would ‘plainly be contrary to that
fiduciary duty. In particular it involved' the
directors fettering their freedom to act in their
best interests Reference was made to Clark
v. Workman [1920] 1 LR 107. If so, the
contract was invalid, under refererice ‘to sec.
35 of the 1985 Act This submission was
supported by various statements made in the
then current City Code on Take-overs and
Mergers This contained guidance as to good
commercial practice in regard to take-overs:

The background to the code could be seen
from R v. Panel on Take-overs and Mergers,
ex parte Datafin ple. & Anor [1987] QB

815; (1987) 3 BCC 10 The code had been
relied upon in a number of decisions in
England such as Dunford & Elliott Ltd. v
Johnson & Firth Brown Ltd [1977]1L1 Rep.

505, per Lord Denning M.R. at p 510 and
Hinchcliffe v. Crabtree [1972] A C. 707, per
Lord Reidatp 730 and Vlscqunt ‘Dilhoineat
p. 740 The duties of directois and the terms
of the ‘code could be taken to be well known
to officials of the pursuers and the first
defenders, which were large quoted
companies, and to their merchant bank
advisers

The first defenders then went on to submit
that if there had been such a contiact it would
have been understood to be conditional on
the pursuers’ bid remaining the best bid from

the point of viéw of the sharcholders of the
first defenders. This too should be taken to be
known to commercial men without need for
averment. Accordmcrly the pursuers
averments should be read as conditional in
this sense. Where shareholders were being
asked to vote on.a resolution that their
company should acquire or dispose of an asset
the directors had a duty to advise them as to
what in the light of changmg circumstances
was jn the best interests of the company.
Reference was made to a decision of
Templemen 1 in Rackham v Vavasseur

(unreported 6 April 1977) in _whlch an
by a company had been made sub]ect to the
approval of its shareholders Howevex in the
light of the collapse of the property market
the shares had become v1rtua]ly worthiess
when thé resolution fell to be’ passed.
TemplemanJ held that in these circumstances
the directors of the company were bound so
to advise the shareholders and to use their
influence and their powers to ensure that the
acquisition was not approved Another
example was provided by the decision of
Vinelott 1 in-John Crowther Group pic v.
Carpets International pic (unreported, 4
October 1985) In that case the approval of
shareholders was required for the disposal of
shares owned by the company. The directors
had undertaken on behalf of the company to
use all reasonable endeavours to procure the
passing of the required resolution However,
a higher bid had been made by a rival
VinelottJ . rejected the view that the directors
were bound by their undertaking, whether or
not they thought that it was in the interests of
the company that the resolution be passed
He said,

“I think I should say (and thisis, of course,
an interlocutory. hearing) that I am not
persuaded that this is'a possible view. The
terms of thé agreement miust. clearly be
read in the light of the facts known to all
parties that directors owe a fiduciary duty
to act in the interests of their company and
to make full and honest -disclosure to
shareholders before they vote on such a
resolution. It seems to mé that it must have
been understood by all that the undertaking
to use reasonable endeavours to procure
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(Lord Cullen)

the passing of the resolution would be
necessarily subject to anything which the
directors had to do in pursuance of that
fiduciary duty.. . It seems to me plain
beyond question that directors are under a
duty  to disclose the facts to the
shareholders Indeed a resolution passed
in ignorance of them would be worthless
If directors must disclose the facts, then it
seems to me that they must equally express
their honest opinion as to what is in the
- interests of the company.”

Counse] submitted ‘that a fortiori when

shareholders were concerned with the disposal
of their own shares (as to which the company
had no interest) the directors were under
similar duties -directly to them Counsel
referred me to Heron International Ltd. &
Ors. v. Lord Grade & Ors. [1983]B.CL C.
244, which was concerned with a contested
take-over bid and the exercise by the directors,
who owned a majority of the target company’s
voting shares, of a power to approve the
transfer of shares to one of the bidders. At
p. 265 Lawton L.J. dehvenng the opinion of
the Court of Appea] said:

“Where directors have decided that it is in
the interests of a company that the
company should be taken over, and where
there are two or more bidders, the only
duty of the directors, who have powers
such as those contained in art. 29, is to
obtain the best price. The directors should
not commit themselves to transfer ‘their
own voting shares to a bidder unless they
are satisfied that he is offering the best
price reasonably obtainable. Where the
directors must only decide between rival
bidders, the interests of the company must
_ be the interests of the current shareholders
" The future of the company will lie with the
successful bidder The directors owe no
duty to the successful bidder or to the
company after it has passed under the
control "of the successful bidder The
successful bidder can look after himself,
and the shareholders who reject-the bid
and remain as shareholders do so with
their eyes open, having rejected that price
which the directors consider {o be the best
price reasonably.obtainable. Thus, as a
result of art. 29, the directors owed a duty

‘British Company Law Cases

to the general body of shareholders who
were shareholders on 13 January 1982 to
obtain for the shareholders the opportunity
to accept or reject the best bid reasonably
obtainable : .

The identification of the interests of a company
with the interests of the current shareholders
was supported by a consideration of the
provisions of sec 314 and 315 of the 1985 Act
as to the effect of non-compliance by the
directors with their duty of disclosure in'a
take-over situation In . regard to -the
shareholders representing the company in
other contexts 1 was referred to Greenhalgh
v. Arderne Cinemas Ltd. & Ors [1951] Ch.
286, per Lord Evershed M.R. at p 291, and
Parke v. Daily News Ltd. {1962] Ch. 927, per
Piowman1 atp 963. It was of no significance
how a second bid came about, suc¢h as by the
directors entertaining an approach by the
second would-be bidder. Further if the
directors were free not to recommend the
earlier bid, why should they not also be free
to discuss a forthcoming bid with a second
would-be bidder? (see John Crowther plc v.
Carpets International pic).

The first defenders also submitted that the
pursuers’ averments as to the alleged contract
and its breach were inadequate The
averments were indistinct as to when the
contract was made and whether it was entered
into by or on behalf of the first defenders, and
in the apparently unqualified texms implied
by the averments of breach. The making of
such a contract was inconsistent with the
absence of any mention of it in the listing
partticulars dated 16 Febrnary 1986 and in the
press announcement dated 27 January 1986,
and with the pursuers > dealing in shares of the
first defenders in January 1986. As regards
the averments of breach ail that was averred
was that when approached by Vantona Viyella
plc the first defenders agreed to and did enter
into discussions with them “co-operating
fully” w1th them ‘from 28 Janualy to 10
February 1986 *““Co-operating” was consistent
with a neutral attitude on the part of the first
defenders

In reply, the. pursuers countered the
argument that the first defenders could not
have entered into the contract indicated by
them Inthe first place it was submitted that it




