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A res judicata. But Henderson v Henderson abuse of process, as now
understood, although separate and distinct from cause of action estoppel
and issue estoppel, has much in common with them. The underlying public
interest is the same: that there should be finality in litigation and that a party
should not be twice vexed in the same matter. This public interest is
reinforced by the current emphasis on efficiency and economy in the conduct
of litigation, in the interests of the parties and the public as a whole. The
bringing of a claim or the raising of a defence in later proceedings may,
without more, amount to abuse if the coutt is satisfied (the onus being on the
party alleging abuse) that the claim or defence should have been raised in the
earlier proceedings if it was to be raised at all. I would not accept that it is
necessary, before abuse may be found, to identify any additional element
such as a collateral attack on a previous decision or some dishonesty, but
C where those elements are present the later proceedings will be much more
obviously abusive, and there will rarely be a finding of abuse unless the later
proceeding involves what the court regards as unjust harassment of a party.
It is, however, wrong to hold that because a matter could have been raised in
earlier proceedings it should have been, so as to render the raising of it in
later proceedings necessarily abusive. That is to adopt too dogmatic an
approach to what should in my opinion be a broad, merits-based judgment
which rakes account of the public and private interests involved and also
takes account of all the facts of the case, focusing attention on the crucial
question whether, in all the circumstances, a party is misusing or abusing the
process of the court by seeking to raise before it the issue which could have
been raised before. As one cannot comprehensively list all possible forms of
abuse, so one cannot formulate any hard and fast rule to determine whether,
£ on given facts, abuse is to be found or not. Thus while I would accept that
lack of funds would not ordinarily excuse a failure to raise in earlier
proceedings an issue which could and should have been raised then, I would
not regard it as necessarily irrelevant, particularly if it appears that the lack
of funds has been caused by the party against whom it is sought to claim.
While the result may often be the same, it is in my view preferable to ask
whether in all the circumstances a party’s conduct is an abuse than to ask
whether the conduct is an abuse and then, if it is, to ask whether the abuse is
excused or justified by special circumstances. Properly applied, and
whatever the legitimacy of its descent, the rule has in my view a valuable part
to play in protecting the interests of justice. .

Mr ter Haar, for Mr Johnson, submitted (as the judge had held) that
GW was estopped by convention from contending that the bringing of an
¢ action to enforce his personal claims was an abuse of process. In resisting
GW’s complaint of abuse, Mr ter Haar relied, as he did in the courts below,
on three features of this case in particular The first was the acute financial
predicament in which Mr Johnson personally and WWH found themselves
as a result, as Mr Johnson alleges, of GW’s negligence. The burden of
financing the continuing operation of WWH, and of its very expensive
litigation against GW, fell on him. His means was stretched to the utmost.
The only hope of financial salvation lay in an early and favourable outcome
to the company’s claim against GW. M Johnson did not have a full legal aid
certificate to pursue a personal claim. In any event, the addition of a
personal claim would have complicated and delayed the trial of the
company’s claim, which might well have jeopardised the company’s
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survival. Secondly, Mr ter Haar relied on the conduct of the parties after the
settlement agreement was made (if, contrary to his earlier submission, there
was no estoppel by convention). He pointed out that 4% years elapsed from
the issue of Mr Johnson’s writ in this action before GW first intimated their
intention to apply to strike out the proceedings as an abuse of the court’s
process, during which period pleadings and evidence were exchanged,
considerable costs were incurred, a substantial payment into court was made
and a trial date fixed. This procedural history, he submitted, was evidence of
the expectation of the parties at the time when the company’s action was
settled, and was in itself ground for rejecting GW’s application: Halliday v
Shoesmith [1993] 1 WLR 1, 5. Thirdly, Mr ter Haar submitted that, to the
extent that issues litigated in the company’s action were to be relitigated in
this action, it was because GW had insisted on this and rejected the
invitation of Mr Johnson to treat the evidence given in the earlier action as if
given in this action.

Two subsidiary arguments were advanced by Mr ter Haar in the courts
below and rejected by each. The first was that the rule in Henderson v
Henderson 3 Hare xoo did not apply to M Johnson since he had not been
the plaintiff in the first action against GW. In my judgment this argument
was rightly rejected. A formulaic approach to application of the rule would
be mistaken. WWH was the corporate embodiment of Mr Johnson. He
made decisions and gave instructions on its behalf. If he had wished to
include his personal claim in the company’s action, or to issue proceedings in
tandem with those of the company, he had power to do so. The correct
approach is that formulated by Sir Robert Megarry V-C in Gleeson v
] Wippell & Co Ltd [1977] 1 WLR 510 where he said, at p 515:

“Second, it seems to me that the substratum of the doctrine is that a
man ought not to be allowed to litigate a second time what has already
been decided between himself and the other party to the litigation. This is
in the interest both of the successful party and of the public. Butcannot
see that this provides any basis for a successful defendant to say that the
successful defence is a bar to the plaintiff suing some third party, or for
that third party to say that the successful defence prevents the plaintiff
from suing him, unless there is a sufficient degree of identity between the
successful defendant and the third party. Ido not say that one must be the
alter ego of the other: but it does seem to me that, having due regard to
the subject matter of the dispute, there must be a sufficient degree of
identification between the two to make it just to hold that the decision to
which one was party should be binding in proceedings to which the other
is party. It is in that sense that I would regard the phiase ‘privity of
interest.” ™

On the present facts that test was clearly satisfied

The second subsidiary argument was that the rule in Henderson v
Henderson 3 Hare oo did not apply to Mr Johnson since the first action
against GW had culminated in a compromise and not a judgment. This
argument also was rightly rejected. An important purpose of the rule is to
protect a defendant against the harassment necessarily involved in repeated
actions concerning the same subject matter. A second action is not the less
harassing because the defendant has been driven or thought it prudent to



33

[2002) 2 AC Johnson v Gore Wood & Co (HL(E))
Lord Bingham of Cornhill

settle the first; often, indeed, that outcome would make a second action the
morte harassing.

On the estoppel by convention issue, Mr Steinfeld for GW submitted that
the Court of Appeal had been right and the judge wrong. There had been no
common understanding between the parties on the issue of abuse, a topic
which had never been raised. There was nothing to suggest that GW had
tacitly agreed to forgo any defence propetly open to it. Mr Steinfeld further
submitted that the present proceedings did amount to an abuse, as the Court
of Appeal had rightiy held. Mr Johnson could have advanced his personal
claim at the same time as the company’s claim and therefore should have
done so. The consequence of his not doing so was to expose GW to the
harassment of futther proceedings canvassing many of the same issues as
had been canvassed in the earlier action, with consequential waste of time
and money and detriment to other court users. The facts relied on to excuse
his eatlier inaction were not accepted. He should have sought a full legal aid
certificate earlier. He could not rely on lack of means. Any loss caused to
Mt Johnson by GW’s delay in applying to strike out could be compensated
in costs.

Neither party challenged the correctness in principle of Lord
Denning MR’s statement in Amalgamated Investment and Property Co Ltd
v Texas Commerce International Bank Ltd [1982] QB 84, 122 which,
despite its familiarity, I quote:

“The doctrine of estoppel is one of the most flexible and useful in the
atmoury of the law. Burt it has become overloaded with cases. That is
why I have not gone through them all in this judgment. It has evolved
during the last 150 years in a sequence of separate developments:
proprietary estoppel, estoppe! by representation of fact, estoppel by
acquiescence, and promissory estoppel. At the same time it has been
sought to be limited by a sexies of maxims: estoppel is only a rule of

_ evidence, estoppel cannot give rise to a cause of action, estoppel cannot
do away with the need for consideration, and so forth. All these can now
be seen to merge into one general principle shorn of limitations When
the parties to a transaction proceed on the basis of an underlying
assumption—either of fact or of law—whether due to misrepresentation
or mistake makes no difference—on which they have conducted the
dealings between them—neither of them will be allowed to go back on
that assumption when it would be unfair or unjust to allow him to do so.
If one of them does seek to go back on it, the courts will give the other
such remedy as the equity of the case demands.”

The question is whether the parties to the settlement of WWH’s action
{relevantly, M1 Johnson and GW) proceeded on the basis of an underlying
assumption that a further proceeding by Mr Johnson would not be an abuse
of process and whether, if they did, it would be unfair or unjust to allow
GW to go back on that assumption. In my judgment both these conditions
were met on the present facts. Mr Johnson was willing in principle to try to
negotiate an overall settlement of his and the company’s claims but this was
not possible in the time available and it was GW’s solicitor who said that the
personal claim “would be a separate claim and it would really be a matter for
separate negotiation in due course”. It is noteworthy that Mr Johnson
personally was party to the settlement agreement, and that the agreement

2 AC 2002-~2
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contained terms designed to preclude (in one instance) and limit {(in another)
personal claims by him. Those provisions only made sense on the
assumption that Mr Johnson was likely to make a personal claim. GW did
not, of course, agree to forgo any defence the firm might have to
Mr Johnson’s claim if brought, and the documents show that GW’s solicitor
was alert to issues of remoteness and duplication. Had Mr Johnson delayed
unduly before proceeding, a limitation defence would have become
available. But an application to strike out for abuse of process is not a
defence; it is an objection to an aciion being brought at all. The terms of che
settlement agreement and the exchanges which preceded it in my view point
strongly towards acceptance by both parties that it was open to Mr Johnson
to issue proceedings to enforce a personal claim, which could then be tried or
settled on its merits, and I consider that it would be unjust to permit GW to
resile from that assumption.

If, contrary to my view, GW is not estopped by convention from seeking
to strike out Mr Johnson’s action, its failure to take action to strike out over
a long period of time is potent evidence not only that the action was not seen
as abusive at the time but also that, on the facts, it was not abusive. The
indicia of true abuse are not so obscure that an experienced professional
party, advised by leading counsel {not, at that stage, Mr Steinfeld), will fail
to recognise them. It is accepted that Mr Johnson had reasons which he
regarded as compelling to defer prosecution of his personal claim. If, as he
contended, the urgency of obtaining an early and favourable decision in the
company’s action was itself a result of GW’s breach of duty to the company
and to him, it would seem to me wrong to stigmatise as abusive what was, in
practical terms, unavoidable. Iagree with GW that it would certainly have
been preferable if the judge who tried the company’s action, and thereby
became familiar with much of the relevant detail and evidence, had been
able ar the same time or shortly thereafter to rule on the personal claim.
That would have been efficient and economical. But there were reasons
accepted at least implicitly by both parties at the time for not proceeding in
that way, and GW could, if it wishes, limit the extent to which issues
extensively canvassed in the earlier action are to be reopened. It is far-
fetched to suggest that this action involves a collateral attack on GW’s non-
admission of liability in the first action when that action was settled by
insurers on terms quite inconsistent with any realistic expectation that
GW would not be found liable.

In my opinion, based on the facts of this case, the bringing of this action
was not an abuse of process. The Court of Appeal adopted too mechanical
an approach, giving little or no weight to the considerations which led
Mr Johnson to act as he did and failing to weigh the overall balance of
justice. I would allow Mr Johnson’s appeal.

The recoverability of the damages claimed by Mr Johnson

By its notice of cross-appeal GW challenged the Court of Appeal’s ruling
that all the heads of damage pleaded on behalf of Mr Johnson (with one
exception) were or might be recoverable in principle if the pleaded facts were
fully proved. :

GW’s first argument before the House, applicable to all save two of the
pleaded heads of damage, was in principle very simple. It was that this
damage, if suffered at all, had been suffered by WWH and Mr Johnson,
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being for this purpose no more than a shareholder in the company, could not
sue to recover its loss. As the Court of Appeal pointed out in Prudential
Assurance Co Ltd v Newman Industries Ltd (No 2) [1982]) Ch 204, 210:

“A derivative action is an exception to the elementary principle that

A cannot, as a general rule, bring an action against B to recover damages

or secure other relief on behalf of C for an injury done by B to C. Cisthe

proper plaintiff because C is the party injured, and, therefore, the person
in whom the cause of action is vested.”
Here, it was argued, Mr Johnson was seeking to recover damage which had
been suffered by WWH.

Mr Johnson’s response was equally simple. It was accepted, for purposes
of the application to strike out the damages claim, that GW owed a duty to
him personally and was in breach of that duty. Therefore, subject to
showing that the damage complained of was caused by GW’s breach of duty
and was not too remote, which depended on the facts established at trial and
could not be determined on the pleadings, he was entitled in principle to
recover any damage which he had himself suffered as a personal loss
separate and distinct from any loss suffered by the company.

On this issue we were referred to a number of authorities which included
Lee v Sheard [1956) 1 QB 192; Prudential Assurance Co Lid v Newman
Industries Ltd (No 2) [1982] Ch 204; Heron International Ltd v Lord Grade
f1983] BCLC 244; R P Howard Ltd v Woodman Matthews & Co [1983]
BCLC 1x7; George Fischer (Great Britain) Ltd v Multi Construction Ltd
[1995}  BCLC 260; Christensen v Scott [1996] 1 NZLR 273; Barings plc v
Coopers & Lybrand [1997) 1 BCLC 427; Gerber Garment Technology Incv
Lecira Systems Litd [1997] RPC 443; Stein v Blake [1998] 1 Al ER 724 and
Watson v Dutton Forshaw Motor Group Ltd (unreported) 22 July 1998;
Court of Appeal (Civil Division)} Transcript No 1284 of 1998.

These authorities support the following propositions. (1) Where a
company suffers loss cansed by a breach of duty owed to it, only the
company may sue In respect of that loss. No action lies at the suit of a
shareholder suing in that capacity and no other ro make good a diminution
in the value of the shareholder’s shareholding where that merely reflects the
loss suffered by the company. A claim will not lie by a shareholder to make
good a loss which would be made good if the company’s assets were
replenished through action against the party responsible for the loss, even if
the company, acting through its constitutional organs, has declined or failed
to make good that loss. So much is clear from Prudential Assurance Co Ltd
v Newman Industries Ltd (No 2) [1982] Ch 204, particularly at pp 222-
223, Heron International, particularly at pp 261-262, George Fischer,
particularly at pp 266 and 270-271, Gerber and Stein v Blake, particularly
at pp 726-729. (2) Where a company suffers loss but has no cause of action
to sue to recover that loss, the shareholder in the company may sue in respect
of it (if the shareholder has a cause of action to do so}, even though the loss is
a diminution in the value of the shareholding This is supported by Lee v
Sheard [1956] 1 QB 192, 195-196, George Fischer and Gerber. (3) Where 2
company suffers loss caused by a breach of duty to it, and a shareholder
suffers a loss separate and distinct from that suffered by the company caused
by breach of a duty independently owed to the shareholder, each may sue to
recover the loss caused to it by breach of the duty owed to it but neither may
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recover loss caused to the other by breach of the duty owed to that other.
I take this to be the effect of Lee v Sheard, at pp 195-196, Heron
International, particulatly at p 262, R P Howard, particularly at p 123,
Gerber and Stein v Blake, particularly at p 726. I do not think the
observations of Leggatt L] in Barings at p 43 58 and of the Court of Appeal
of New Zealand in Christensen v Scott at p 280, lines 25-35, can be
reconciled with this statement of principle.

These principles do not resolve the crucial decision which a court must
make on a strike-out application, whether on the facts pleaded a
shareholder’s claim is sustainable in principle, nor the decision which the
trial court must make, whether on the facts proved the shareholder’s claim
should be upheld. On the one hand the court must respect the principle of
company autonomy, ensure that the company’s creditors are not prejudiced
by the action of individual shareholders and ensure that a party does not
recover compensation for a loss which another party has suffered. On the
other, the court must be astute to ensure that the party who has in fact
suffered loss is not arbitrarily denied fair compensation. The problem can be
resolved only by close scrutiny of the pleadings at the strike-out stage and all
the proven facts at the trial stage: the object is to ascertain whether the loss
claimed appears to be or is one which would be made good if the company
had enforced its full rights against the party responsible, and whether (to use
the language of Prudential Assurance Co Ltd v Newman Industries Ltd
{No 2) [1982] Ch 204, 223} the loss claimed is “merely a reflection of the loss
suffered by the company”. In some cases the answer will be clear, as where
the shareholder claims the loss of dividend or a diminution in the value of
a shareholding attributable solely to depletion of the company’s assets, or a
loss untelated to the business of the company. In other cases, inevitably,
a finer judgment will be called for. At the strike-out stage any reasonable
doubt must be resolved in favour of the claimant.

I turn to consider the heads of claim now pleaded by Mr Johnson.
(x) Collector Piece Video Ltd and Adfocus Ltd. The claim is for sums which
Mr johnson, acting on GW’s advice, invested in these companies and lost.
This claim is unobjectionable in principle, as Mr Steinfeld came close to
accepting. (2) Cost of personal borrowings: loan capital and interest. The
claim is for sums which Mr Johnson claims he was obliged to borrow at
punitive rates of interest to fund his personal outgoings and those of his
businesses. Both the ingredients and the quantum of this claim will call for
close examination, among other things to be sure that it is not a disguised
claim for loss of dividend, but it cannot ac this stage be struck out as bad on
its face. The same is true of Mr Johnson’s claims for bank interest and
charges and mortgage charges and interest (which will raise obvious
questions of remoteness). (3) Diminution in value of Mr Johnson’s pension
and majority shareholding in WWH. In part this claim relates to payments
which the company would have made into a pension fund for Mr Johnson:
I think it plain that this claim is merely a reflection of the company’s loss and
I'would strike it out. In part the claim relates to enhancement of the value of
Mr Johnson’s pension if the payments had been duly made. 1do not regard
this part of the claim as objectionable in principle. An alternative claim,
based on the supposition that the company would not have made the
pension payments, that its assets would thereby have been increased and that
the value of Mr Johnson’s shareholding would thereby have been enhanced,
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is also a reflection of the company’s loss and I would strike it out. {4) Loss of
12-5% of Mr Johnson’s shareholding in WWH. Mr Johnson claims that he
transferred these shares to a lender as security for a loan and that because of
his lack of funds, caused by GW’s breach of duty, he was unable to buy them
back. This claim is not in my view objectionable in principle. (5) Additional
tax liability. If proved, this is a personal loss and I would not strike it out.

The second limb of GW’s argument on the cross-appeal was directed to
Mr Johnson’s claim for damages for mental distress and anxiety. This is a
claim for general damages for

“the mental distress and anxiety which he has suffered as a result of the
protracted litigation process to which he has been subjected, the extreme
financial embarrassment in which he and his family have found
themselves, and the deterioration in his family relationships, particularly
with his wife and son, as a result of the matters complained of in the re-
amended statement of claim .”

Closely allied to this was a claim, pleaded at length, for aggravated
damages “by reason of the fact that the manner of the commission of [GW’s]
tort was such as to injure his pride and dignity”. GW contended that
damages for mental distress and anxiety did not lie for breach of 2
commercial contract such as the present and that this was not a class of case
in which aggravated damages were in principle recoverable. Mr ter Haar
took issue with both these points.

The general rule laid down in Addis v Gramophone Co Ltd [1909]
AC 488 was that damages for breach of contract could not include damages
for mental distress. Cases decided over the last century established some
inroads into that general rule: see, generally, McGregor on Damages,
16th ed {1997), paras 98—104. But the inroads have been limited and
McGregor describes as a useful summary a passage in Wazts v Morrow
{x991) 1 WLR 1421, 3445:

“A contract-breaker is not in general liable for any distress, frustration,
anxiety, displeasure, vexation, tension or aggravation which his breach of
contract may cause to the innocent party. This rule is not, I think,
founded on the assumption that such reactions are not foreseeable, which
they surely are or may be, but on considerations of policy.

“But the rule is not absolute. Where the very object of a contract is to
provide pleasure, relaxation, peace of mind or freedom from molestation,
damages will be awarded if the fruit of the contract is not provided or if
the contrary result is procured instead ”

Your Lordships’ House had occasion to touch on this question in Ruxley
Electronics and Construction Ltd v Forsyth [1996] AC 344, an unusual case
in which the issue concerned the measure of compensation recoverable by a
building owner against a contractor who had built 2 swimming pool which
was 18 inches shallower at the deep end than the contract specified. Lord
Lloyd of Berwick said, at p 374:

“Addis v Gramophone Co Ltd established the general rule that in
claims for breach of contract, the plaintiff cannot recover damages for his
injured feelings. But the rule, like most rules, is subject to exceptions.
One of the well established exceptions is when the object of the contracr is
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to afford pleasure, as, for example, where the plaintiff has booked a
holiday with a tour operator. If the tour operator is in breach of contract
by failing to provide what the contract called for, the plaintiff may
recover damages for his disappointment: see Jarvis v Swans Tours Ltd
[r973] QB 2.33 and Jackson v Horizon Holidays Ltd [1975] 1 WLR 1468.
“This was, as I understand it, the principle which Judge Diamond
applied in the present case. He took the view that the contract was one
“for the provision of a pleasurable amenity’. In the event, Mr Forsyth’s
pleasure was not so great as it would have been if the swimming pool had
been 7 feet 6 inches deep. This was a view which the judge was entitled to
take, If ir involves a further inroad on the rule in Addis v Gramophone Co
Ltd [1909] AC 488, then so be it. But I prefer to regard it as a logical
application or adaptation of the existing exception to a new situation.”

I do not regard this observation as throwing doubt on the applicability of
Addis v Gramophone Co Ltd in a case such as the present. It is undoubtedly
true that many breaches of contract cause intense frustration and anxiety to
the innocent party. Iam not, however, persuaded on the argument presented
on this appeal that the general applicability of Addis v Gramophone Co Ltd
should be further restricted.

I would strike out Mr Johnson’s claim for damages for mental distress
and anxiety. I would also strike out his claim for aggravated damages: I see
nothing in the pleaded facts which would justify any award beyond the basic
compensatory measure of damages.

Conclusion

For these reasons I would allow Mr Johnson’s appeal and dismiss GW’s
cross-appeal, save that I would strike out his claims (identified in (3) above)
for pension payments and the enhanced value of his shareholding, and for
damages for mental distress and anxiety and aggravated damages. 1 would
order GW to pay Mr Johnson’s costs before the Court of Appeal and the
judge, and the costs of the appeal and the cross-appeal to this House.

LORD GOFFOF CHIEVELEY My Lords,

(z) The appeal
(a) Abuse of process

On the question whether there was an abuse of process on the part of the
plaintiff, my noble and learned friend, Lord Bingham of Cornhill, has
reviewed the facts and the relevant authorities in lucid detail. I find myself to
be in complete agreement with his analysis of the authorities, and with his
conclusion that on the facts there was no abuse of process on the.part of the
plaintiff; and I do not propose to burden this opinion with a repetition of his
reasoning. I only wish to add a few words on the separate question of
estoppel, with regard to the nature of the estoppel on which the plaintiff
could, if necessary, have relied.

(b} Estoppel
The conclusion of the judge, and the contention of Mr ter Haar for the
plaintiff, was that the relevant estoppel was estoppel by convention.
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Reliance was placed in particular on a well known passage in the judgment
of Lotd Denning MR in Amalgamated Investment and Property Co Ltd v
Texas Commerce International Bank Ltd [1982) QB 84, 122:

“The doctrine of estoppel is one of the most flexible and useful in the
armoury of the law. But it has become overloaded with cases. That is
why I have not gone through them all in this judgment. It has evolved
during the last r5o years in a sequence of separate developments:
proprietary estoppel, estoppel by representation of fact, estoppel by
acquiescence, and promissory estoppel. At the same time it has been
sought to be limited by a series of maxims: estoppel is only a rule of
evidence, estoppel cannot give rise to a cause of action, estoppel cannot
do away with the need for consideration, and so forth. All these can now
be seen to merge into one general principle shotn of limitations When
the parties to a transaction proceed on the basis of an underlying
assumption—either of fact or of law—whether due to misrepresentation
or mistake makes no difference—on which they have conducted the
dealings between them—neither of them will be allowed to go back on
that assumption when it would be unfair or unjust to allow him to do so.
If one of them does seek to go back on it, the courts will give the other
such remedy as the equity of the case demands.”

This broad statement of law is most appealing. I yield to nobody in my
admiration for Lord Denning; but it has to be said that his attempt in this
passage to identify a common criterion for the existence of various forms of
estoppel—he refers in particular to proprietary estoppel, estoppel by
representation of fact, estoppel by acquiescence, and promissory estoppel—
is characteristically bold; and that the criterion which he chooses, viz that
the patties to a transaction should have proceeded on the basis of an
undetlying assumption, was previously thought to be relevant only in certain
cases {for example, it was adopted by Oliver J in his important judgment in
Taylors Fashions Ltd v Liverpool Victoria Trustees Co Ltd (Note) [1982]
QB 133) and, in particular, in the case of estoppel by convention, a species of
estoppel which Lord Denning does not mention. Furthermore, if he intended
that his broad statement of principle should apply in the case of estoppel by
convention, a further problem arises in that, in relation to that doctrine, it
has been authoritatively stated in Spencer Bower & Turner, The Law
Relating to Estoppel by Representation, in the scholarly and much admired
third edition (1977) by Sir Alexander Turner, at pp 167-168, that:

“Just as the representation which supports an estoppel in pais must be
a representation of fact, the assumed state of affairs which is the necessary
foundztion of an estoppel by convention must be an assumed state of
facts presently in existence . . . No case has gone so far as to support an
estoppel by convention precluding a party from resiling from a promise or
assurance, not effective as a matter of contract, as to future conduct or as
to a state of affairs not yet in existence. And there is no reason to suppose
that the doctrine will ever develop so far. To allow such an estoppel
would amount to the abandonment of the doctrine of consideration, and
to accord contractual effect to assurances as to the future for which no
consideration has been given.”
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I myself suspect that this statement may be too categorical; but we cannot
ignore the fact that it embodies a fundamental principle of our law of
contract. The doctrine of consideration may not be very popular nowadays;
but although its progeny, the doctrine of privity, has recently been abolished
by starute, the doctrine of consideration still exists as part of our law.

I myself was the judge of first instance in Amalgamated Investment and
Property Co Ltd v Texas Commerce International Bank Ltd [1982] QB 84.
I remember the doctrine of estoppel by convention being urged upon me; but
the case was concerned with the scope of a gnarantee, which was a matter of
law, and, in the light of the passage in Spencer Bower ¢ Turner which I have
just quoted, I hesitated to adopt the doctrine. Cautiously, and I still think
wisely, 1 founded my conclusion on a broader basis of unconscionability. In
the Court of Appeal, however, both Eveleigh and Brandon LJJ expressly
founded the relevant parts of their judgments on the doctrine of estoppel by
convention. They did so relying on the statement of principle from Spencer
Bower & Turner which 1 have alteady cited, which limits the doctrine to
cases where there has been an agreed assumption as to facts, but nevertheless
applied that statement to a case where the agreed assumption (as to the
scope of the guarantee) was one of law. If Lord Denning’s statement of
principle is to be read as applying to the case of estoppel by convention, he
implicitly rejected the statement of the law in Spencer Bower & Turner,
holding that there could be an estoppel whether the common underlying
assumption was one of fact or of law.

I accept that in certain circumstances an estoppel may have the effect of
enabling a party to enforce a cause of action which, without the estoppel,
would not exist. Examples are given in my judgment in Amalgamated
Investment and Property Co Ltd v Texas Commerce International Bank
[1982] QB 84, 105—107. But in my opinion it is not enough for that
purpose that the estoppel may be characterised as an estoppe! by convention,
or that it can be said to be founded upon a common assumption by the
pacties.

Against this background I am, despite my great admiration for Lord
Denning, teluctant to proceed on the basis of estoppel by convention in the
present case. The function of the estoppel is here said to be to preclude the
defendant firm from contending that Mr Johnson, by personally advancing a
separate claim to damages against the defendant firm instead of doing so at
the same time as pursuing his company’s claim, was abusing the process of
the court. That, as I see it, must relate to a matter of law. It could, however,
be appropriate subject matter for an estoppel by representation, whether in
the form of promissoty estoppel or of acquiescence, on account of which the
firm is, by reason of its prior conduct, precluded from enforcing its strict
legal rights against Mr Johnson {to claim that his personal proceedings
against the firm constituted an abuse of the process of the court). Such an
estoppel is not, as I understand it, based on a common underlying
assumption so much as on a representation by the representor that he does
not intend to rely upon his strict legal rights against the representee which is
so acted on by the representee that it is inequitable for the representor
thereafter to enforce those rights against him. This approach, as I see it, is
consistent with the conclusion of my noble and learned friend, Lord Millett,
who considers that the firm would be so precluded by virtue of its
acquiescence in the manner in which Mr Johnson had conducted the



