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I write on behalf of the HSBC Defendants and Lead Plaintiff Neville Seymour Davis
(together, the “Settling Parties™) pursuant to this Court’s Order of July 29, 2011 (the “July 29
Order”) to jointly advise the Court of the modifications to the Settlement upon which we have
agreed to make it less conditional. With these changes, we respectfully submit that the Court

should preliminarily approve the Settlement and direct that notice be sent to the class. We
discuss below each item mentioned by the Court in the July 29 Order:

e The HSBC Defendants and Lead Plaintiff have agreed to delete the Trustee Bar Order
Condition from the Settlement. Therefore, any appeal from the July 28, 2011 decision by
Judge Rakoff dismissing the Trustee’s common law claims for lack of standing would
have no effect on the Settlement, nor would any related rulings for example by Judge

McMahon in Picard v. JP Morgan Chase & Co., No. 11 Civ. 0913.

e The assignment to Lead Plaintiff of the Settlement Class Members’ claims against the

Non-Settling Defendants is part and parcel to the Settlement. The assignment is an

important feature that allows the Settlement Class Members to continue to litigate against
the Non-Settling Defendants. This feature is extremely valuable to the Settlement Class

CLEARY GOTTLIEB STEEN & HAMILTON LLP OR AN AFFILIATED ENTITY HAS AN OFFICE IN EACH OF THE CITIES LISTED ABOVE.

Dockets.Justia.com


http://dockets.justia.com/docket/new-york/nysdce/1:2009cv00289/338611/
http://docs.justia.com/cases/federal/district-courts/new-york/nysdce/1:2009cv00289/338611/302/
http://dockets.justia.com/

The Honorable Richard M. Berman, p. 2

Members, in the event they have to bring claims in jurisdictions outside the United States,
where they would have to commence individual actions absent the assignment.

e Lead Plaintiff believes that the Reserve Amount is necessary to address potential
litigation outside the United States. This is a partial settlement. Although the Court is
undeniably the proper forum to litigate claims arising from a Ponzi scheme orchestrated
by Bernard L. Madoff in New York, Lead Plaintiff cannot ignore the risks that some
defendants could be dismissed based on forum non conveniens. If that occurs, Lead
Plaintiff may be forced to litigate claims against such defendants in Ireland. In contrast
to the practice in the United States, litigants in Ireland customarily retain multiple levels
of lawyers — both solicitors and barristers — on an hourly-fee basis. For example, to
participate in the recent proceedings in the High Court, Lead Plaintiff was required to
retain not only solicitors and a barrister, but also a senior barrister acting as “special
counsel.” To this team of Irish counsel, Lead Plaintiff is paying hourly fees in Euros —
not U.S. dollars. Moreover, in any proceedings in Ireland, Lead Plaintiff must undertake
the risk of having to reimburse any defendants for their legal fees and expenses, in the
event Lead Plaintiff loses. In light of these peculiar requirements and the fact that there
are over 20 Non-Settling Defendants, litigating the non-settled claims in Ireland would be
costly. Based on Lead Plaintiff’s Counsel’s experience and Irish counsel’s advice, the
Reserve Amount is reasonable and necessary. Furthermore, the Reserve Amount will
only be used, if at all, to bring claims in a forum outside the United States. Any portion
of the Reserve Amount that is not used for this purpose will be distributed to the
Settlement Class Members. Finally, as set forth in § 2.15 of the Stipulation, the
Honorable Howard B. Wiener (Ret.) will oversee the use of the Reserve Amount, as
guardian ad litem for the Settlement Class. Accordingly, Lead Plaintiff submits that the
Reserve Amount is reasonable and necessary for protecting the Settlement Class
Members’ interests. The HSBC Defendants continue to take no position on the Reserve
Amount.

e The Settling Parties now agree that the HSBC Defendants will apply to the Irish High
Court for rulings on the prospective enforceability and effect of the Settlement in relation
to proceedings in Ireland before this Court holds a fairness hearing and rules on final
approval. By contrast, the June 7, 2011 Settlement Agreement provided that such
application would be made after the fairness hearing and final approval. After delivery of
the July 29 Order, the HSBC Defendants made an application to the Irish High Court on
August 4, 2011 requesting that a hearing take place as soon as practicable. Justice Clarke
provisionally listed the action for hearing on October 11, 2011, pending a further
directions hearing on September 9, 2011. Justice Clarke indicated that it may be mid- to
late-October before a judgment is delivered. The Settling Parties have amended the
proposed schedule so that the deadline for requests for exclusion or objections to the
Settlement is well after the expected date of the Irish High Court’s decision. The notice
will inform class members that the Irish High Court Order will be posted on the
settlement administrator’s website where they may access it.

e In part because this is a partial settlement, Lead Plaintiff and Plaintiff’s Counsel have
made no decision regarding the timing or amount of any fee application except to agree
that in no event will it exceed 25% of the Gross Settlement Fund. The notice reflects
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these facts. The actual amount of fees sought will await further developments in the case.
In any event, no fee application for any amount will be made before a further notice is
sent to Settlement Class Members advising them of the actual amount of fees sought.

The HSBC Defendants take no position on matters relating to Plaintiff’s Counsel’s
attorneys’ fees.

Please find enclosed a copy of the Amended and Restated Stipulation and Agreement of
Partial Settlement, dated August 11, 2011, along with a redlined version highlighting these
modifications. In addition, we have updated several of the other exhibits to the preliminary
approval motion to conform to the modifications and enclose clean and redlined versions of the
amended exhibits. We request that this letter, together with its enclosures, be entered into the
docket.

The Settling Parties respectfully submit that the Settlement as modified is considerably
less conditional as recommended by the July 29 Order and satisfies the standards for preliminary
approval. We therefore request that the Court grant the motion for preliminary approval and
direct that notice be published and mailed to the class. We are of course available at the Court’s
convenience for a further conference or for argument on the motion if the Court would find it

useful.
?ectfully submitted,
Evan A. Davis
Enclosures

cc: All counsel of record (by e-mail)



