
 

 

 

 

 

EXHIBIT A - AMENDED AND RESTATED STIPULATION AND AGREEMENT 

OF PARTIAL SETTLEMENT 

 

Repex Ventures S.A v. Madoff et al Doc. 302 Att. 1

Dockets.Justia.com

http://dockets.justia.com/docket/new-york/nysdce/1:2009cv00289/338611/
http://docs.justia.com/cases/federal/district-courts/new-york/nysdce/1:2009cv00289/338611/302/1.html
http://dockets.justia.com/


 
EXHIBIT A 

UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

 

IN RE HERALD, PRIMEO, AND THEMA FUNDS 
SECURITIES LITIGATION 

ECF Case 
 
Case No. 09 Civ. 0289 (RMB) 

This Document Relates to: 

NEVILLE SEYMOUR DAVIS, 

                                                                     Plaintiff, 

                                         vs. 

ALBERTO BENBASSAT, STÉPHANE 
BENBASSAT, GENEVALOR, BENBASSAT &  
CIE, GERALD J.P. BRADY, JOHN HOLLIWELL, 
SONJA KOHN, DANIEL MORRISSEY, PETER 
SCHEITHAUER, DAVID T. SMITH, WERNER 
TRIPOLT, BANK MEDICI AG, UNICREDIT SPA, 
HSBC INSTITUTIONAL TRUST SERVICES 
(IRELAND) LTD., HSBC SECURITIES 
SERVICES (IRELAND) LTD., HSBC BANK USA, 
N.A., HSBC HOLDINGS PLC, 
PRICEWATERHOUSECOOPERS 
INTERNATIONAL LTD., 
PRICEWATERHOUSECOOPERS (DUBLIN), 
PRICEWATERHOUSECOOPERS LLP, 
PRICEWATERHOUSECOOPERS BERMUDA, 
THEMA ASSET MANAGEMENT LIMITED, 
THEMA INTERNATIONAL FUND PLC, BA 
WORLDWIDE FUND MANAGEMENT 
LIMITED, PETER MADOFF, ANDREW 
MADOFF, THE ESTATE OF MARK MADOFF, 
WILLIAM FRY, JP MORGAN CHASE & CO., and 
THE BANK OF NEW YORK MELLON, 

                                                                Defendants.                                                                                                                                    

 
Case No. 09 Civ. 2558 (RMB) 
 
AMENDED AND RESTATED 
STIPULATION AND AGREEMENT 
OF PARTIAL SETTLEMENT 
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This Amended a nd R estated Stipulation a nd A greement o f Partial Settlement ( the 

“Stipulation”) dated August 11, 2011, is made pursuant to Rule 23 of the Federal Rules of Civil 

Procedure, and e ntered i nto b y a nd among l ead pl aintiff N eville Seymour D avis ( the “ Lead 

Plaintiff”), on be half o f himself a nd t he S ettlement C lass ( as de fined b elow), a nd D efendants 

HSBC S ecurities S ervices ( Ireland) Limited ( “HSSI”), H SBC Institutional T rust S ervices 

(Ireland) Limited (“HTIE”), HSBC Holdings plc and proposed defendant HSBC Bank USA, N.A. 

(collectively,  the “HSBC Defendants” or the “Settling Defendants,” and together with the Lead 

Plaintiff, the “Settling Parties”).   

AMENDED AND RESTATED STIPULATION AND AGREEMENT                                                
OF PARTIAL SETTLEMENT 

This Amended Stipulation is intended by the Settling Parties to fully and finally resolve, 

discharge, and settle the Released Claims (as defined below), subject to the terms and conditions 

set f orth b elow ( the “ Settlement”).  It r estates, a mends a nd s upersedes t he S tipulation a nd 

Agreement of  P artial S ettlement da ted J une 7,  2 011, a s a mended on J une 17, 2011 , a nd t he 

Supplemental Agreement dated June 7, 2011. 

WHEREAS: 

 A. On M arch 19, 2009, F abian P errone a nd C hia-Hung K ao f iled a cl ass act ion 

complaint in the United States District Court for the Southern District of New York, captioned 

Perrone et al. v. Benbassat et al., Case No. 09 Civ. 2558 ( the “Action”).  Plaintiffs Perrone and 

Kao, on be half of  t hemselves a nd ot her pe rsons a nd e ntities w ho pur chased s hares of  T hema 

International F und plc, Primeo S elect F und, H erald U SA Fund, a nd/or Herald ( LUX) Fund, 

brought claims for violations of the federal securities laws and various common law claims against 

those funds, as well as their directors and service providers, arising out of those funds’ investments 

THE LITIGATION 
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with Bernard L. Madoff Investment Securities (“BLMIS”) and subsequent losses stemming from 

the Ponzi scheme perpetuated by Bernard L. Madoff.   

 B. On O ctober 5, 2009, t he C ourt i ssued a n or der ( the “ Consolidation O rder”) 

consolidating t he A ction f or pr etrial pur poses w ith ot her p roceedings regarding t he H erald, 

Primeo, and Thema International funds pending in Repex Ventures v. Madoff et al., Case No. 09 

Civ. 289 ( the “ Repex A ction”) a nd Leonhardt v . M adoff et a l., C ase N o. 09 C iv. 2032 ( the 

“Leonhardt Action,” and, collectively with the Repex Action and the Action, the “Consolidated 

Actions”).  T he Consolidation Order named Repex Ventures, S.A. of the Repex Action as  lead 

plaintiff for investors in the Herald Funds, Dr. Shmuel Cabilly of the Leonhardt Action as lead 

plaintiff f or i nvestors i n t he P rimeo F unds, a nd N eville S eymour D avis of  t he A ction a s l ead 

plaintiff for investors in the Thema International Fund.  

C. On February 10, 2010, Lead Plaintiff Davis and the other lead plaintiffs filed 

amended complaints in the Consolidated Actions.  The amended complaint filed by Lead Plaintiff 

Davis (the “Amended Complaint”) was filed on behalf of all persons and entities who either owned 

shares of Thema International Fund plc or its sub-fund Thema Fund (collectively, the “Fund”), on 

December 10, 2008 or purchased shares of the Fund between January 12, 2004 and December 14, 

2008.  The Amended Complaint alleged violations of §§ 10(b) and 20(a) of the Securities 

Exchange Act of 1934 (the “Exchange Act”) and various state law claims, including breach of 

contract, gross negligence, breach of fiduciary duty, aiding and abetting breach of fiduciary duty 

and unjust enrichment.  Among others, HSBC Holdings plc, HTIE, and HSSI were named as 

defendants in the Amended Complaint.  

D. Prior to the commencement of the Action, the Fund had commenced proceedings 

against its custodian, HTIE, in the Irish High Court - Commercial Division, alleging breach of the 
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Custodian Agreement, unjustifiable failure to perform obligations under laws and regulations 

relating to Undertakings for Collective Investment in Transferable Securities (UCITS), and 

various tort claims, in Thema Int’l Fund plc v. HSBC Institutional Trust Services (Ireland) Ltd., 

Record Nos. 2008/10983P, 2009/565TP and 2009/566TP (H. Ct.) (the “HTIE Litigation”).  

Sixty-one individual Thema investors also commenced separate proceedings in Dublin between 

April 3, 2009 and December 10, 2010.   The HTIE Litigation and the investor actions were 

assigned to Judge Frank Clarke of the Commercial List.  Two of the investor actions, Kalix Fund 

Ltd. v. HSBC Institutional Trust Services (Ireland) Ltd., Record No. 3152P/2009 (H. Ct.) and UBI 

Banca v. HSBC Institutional Trust Services (Ireland) Ltd., Record No. 7189P/2009 (H. Ct.), were 

selected as cases to progress alongside the HTIE Litigation on a coordinated basis.  The other 

investor actions are effectively held in abeyance pending the outcome of the coordinated cases.   

E. In August 2010, counsel for the Lead Plaintiff and counsel for the Settling 

Defendants communicated regarding the possibility of participating in a mediation.  Following 

initial settlement discussions in New York in November 2010 and in San Diego in December 

2010, the parties engaged the Honorable (Ret.) Daniel Weinstein, an experienced mediator and a 

retired California state court judge, to provide mediation services regarding settlement.   

F. On December 5, 2010, subsequent to the commencement of the parties’ settlement 

communications, the SIPC Trustee for the BLMIS Liquidation proceeding pending in the 

Bankruptcy Court for the Southern District of New York filed an amended complaint against, 

among others, the Fund and various HSBC entities, including the Settling Defendants.  See Picard 

v. HSBC Bank plc et al., Adv. Pro. No. 09-1364 (S.D.N.Y. Bankr.).  In that litigation, the SIPC 

Trustee seeks to disallow the Fund’s customer claim in the BLMIS Liquidation, brings avoidance 

claims against the Fund, and asserts avoidance and common law claims against HSBC entities and 
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other defendants, including aiding and abetting and contribution claims in respect of BLMIS’s 

fraud upon and breach of fiduciary duty to its customers.  The HSBC Defendants moved to have 

the SIPC Trustee’s case transferred from the Bankruptcy Court to the District Court on February 3, 

2011.  Following a hearing held on the motion on April 12, 2011, the Honorable Jed Rakoff, 

United States District Judge, withdrew the reference to resolve preliminary issues of whether the 

Trustee has standing under the Securities Investor Protection Act to assert the common law claims 

and whether those claims are preempted under the Securities Litigation Uniform Standards Act of 

1998.   On July 28, 2011, Judge Rakoff issued a decision dismissing the Trustee’s common law 

claims for lack of standing.  

G. On F ebruary 24 a nd 2 5, 2011, a  f ormal m ediation pr esided ove r b y J udge 

Weinstein t ook p lace i n N ew Y ork.  F ollowing t he f ormal s essions, the m ediator ov ersaw 

communications in March and April between the Settling Parties and played a significant role in 

facilitating the negotiations between the Settling Parties that have resulted in the Settlement. 

H. On April 1, 2011, Lead Plaintiff filed a proposed Second Amended Complaint (the 

“Proposed Amended Complaint,” collectively with the Amended Complaint, the “Amended 

Complaints”).  The Proposed Amended Complaint omits the federal securities claims in light of 

the Supreme Court’s 2010 decision in Morrison v. National Australia Bank

I. On April 5, 2011, t he Settling Parties reached an agreement in principle to settle 

this Action. 

, added additional 

factual allegations, and asserts new common law derivative claims for gross negligence, 

negligence, professional negligence, aiding and abetting negligence, breach of fiduciary duty, and 

third party beneficiary breach of contract.  The Proposed Amended Complaint also added HSBC 

Bank USA, N.A. as a defendant.     



6 
 

J. On April 7, 2011, counsel for the SIPC Trustee filed a complaint against the lead 

plaintiffs of  t he C onsolidated A ctions, s eeking t o e njoin t he C onsolidated A ctions f rom 

proceeding, c iting those actions’ competition with the SIPC Trustee’s suit against HSBC.  See 

Picard v. Repex Ventures, S.A., et al., Case No. 11 AP 01727.  Lead Plaintiff Davis has moved to 

withdraw the reference of that injunction proceeding so that Judge Rakoff may preside over i t.   

Judge Rakoff has accepted Lead Plaintiff’s motion to withdraw as related to the SIPC Trustee’s 

action against the HSBC Defendants. 

K.  The parties have conducted confirmatory discovery that included, inter alia, 

production of documents by the Settling Defendants and a deposition of a senior HSBC official 

with knowledge of the Settling Defendants’ dealings with and due diligence of BLMIS.  

L. On J une 7, 2011, t he S ettling P arties e xecuted a S tipulation a nd A greement of  

Partial Settlement that has been restated, amended an superceded by this Stipulation.  On June 17, 

2011, Lead Plaintiff filed a motion for preliminary approval of the Settlement. 

M. On June 30, 2011, Thema filed an application before the Irish High Court seeking, 

inter alia, directions as to whether in the event this Settlement is finally approved by the Court it 

would be recognized or enforced in Ireland.  

N. The Settling Defendants deny any and all allegations of wrongdoing, fault, liability 

or damage to Lead Plaintiff and the Settlement Class arising out of the conduct, statement, acts or 

omissions a lleged i n t he A mended C omplaints, de ny t hat t hey engaged i n a ny wrongdoing 

On August 4, 2011, t he Irish High Court issued a 

judgment directing that HTIE issue an application before the Irish High Court as to what effect the 

Settlement should have on the Irish proceedings in the event that the Settlement were to be finally 

approved.  T he Irish High Court has scheduled a hearing on H TIE’s anticipated application for 

October 11, 2011, and indicated that it expects to issue a ruling in mid- to late-October 2011.     
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whatsoever, a nd b elieve t hat t hey diligently and a dequately di scharged t heir dut ies a s s ervice 

providers t o t he F und i n a ccordance w ith a pplicable l aw.  T he S ettling D efendants a nd t heir 

counsel deny the allegations contained in the Amended Complaints and maintain that they have 

meritorious d efenses to  th e a llegations.  H owever, th e S ettling D efendants r ecognize th at 

continued de fense of  t he A ction w ould e ntail s ignificant bur den a nd e xpense, a nd e xpose t he 

Settling Defendants to substantial liability if their defenses were not successful.  Accordingly, the 

Settling Defendants have concluded it is desirable fully and finally to resolve the Action upon the 

terms and conditions set forth in this Stipulation, which shall in no event be construed or deemed to 

be evidence of or an admission or concession on the part of any Settling Defendant with respect to 

any claim of any fault or liability or wrongdoing or damage whatsoever, or any infirmity in the 

defenses that the Settling Defendants have asserted or would assert. 

O. The Lead Plaintiff and h is counsel believe that the Action has merit.  H owever, 

Plaintiff’s Counsel recognize and acknowledge the expense, length, difficulties and risks inherent 

to litig ating claims a s complex a s th ose c ontained in  th e A ction.  P laintiff’s C ounsel ha ve 

conducted investigations relating to the claims and the underlying events and transactions alleged 

in t he A ction.  P laintiff’s C ounsel ha ve r eviewed a nd a nalyzed doc umentary a nd de position 

evidence and have researched the applicable law with respect to the claims of the Lead Plaintiff 

and t he S ettlement C lass ag ainst t he S ettling D efendants and t he p otential d efenses t hereto.   

Plaintiff’s Counsel are mindful of the risk to the class of dismissal of the Action on grounds of, 

inter alia, forum non conveniens and lack of shareholder standing to assert the claims, some of 

which are already being asserted in Ireland against HTIE by the Fund, as well as the risk that the 

Settling Defendants might prevail through a dispositive motion or at trial.  Accordingly, the Lead 

Plaintiff and Plaintiff’s Counsel have concluded that it is desirable fully and finally to resolve the 
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Action upon the terms and conditions set forth in this Stipulation, which shall not be construed or 

deemed to be a concession by Lead Plaintiff or any Settlement Class Member of any infirmity in 

the claims asserted in the Action or any other action. 

P. The parties to this Stipulation recognize that the Action has been filed by the Lead 

Plaintiff and defended by the Settling Defendants in good faith with adequate basis in fact under 

Federal Rule of Civil Procedure 11, but nevertheless consider that resolution of the Action is 

advisable from the point of view of all the Settling Parties.   

Q. Based upon their investigation and confirmatory discovery as set forth above, Lead 

Plaintiff and Plaintiff’s Counsel have concluded that the terms and conditions of this Stipulation 

are fair, reasonable and adequate to Lead Plaintiff and the Settlement Class, and are in their best 

interests, and Lead Plaintiff has agreed to settle the claims raised in the Action against the Settling 

Defendants pursuant to the terms and provisions of this Stipulation, after considering (a) the 

substantial benefits that the members of the Settlement Class will receive from settlement of the 

Action, (b) the delays and attendant costs of protracted litigation, and (c) the risks and uncertainties 

inherent in litigation and particularly those in this complex litigation due to several factors, 

including the competing SIPC Proceedings.  

NOW THEREFORE, without any admission or concession on the part of Lead Plaintiff of 

any l ack o f m erit of  t he A ction w hatsoever, a nd w ithout a ny admission or  c oncession of  a ny 

liability or wrongdoing or lack of merit in the defenses whatsoever by Settling Defendants, it is 

hereby S TIPULATED AND AGR EED, b y and b etween t he Settling P arties, t hrough t heir 

respective counsel, subject to approval of the District Court, pursuant to Rule 23(e) of the Federal 

Rules of Civil Procedure and other applicable rules, in consideration of the benefits flowing to the 

TERMS OF STIPULATION AND AGREEMENT OF PARTIAL SETTLEMENT 
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parties hereto from the Settlement herein set forth, that all Released Claims (defined below)  as 

against t he S ettling D efendants s hall be  c ompromised, s ettled, r eleased a nd di smissed w ith 

prejudice, upon and subject to the following terms and conditions: 

1. DEFINITIONS 

As used in this Stipulation, the following terms shall have the following meanings: 

1.1 “Action” means the action captioned Davis v. Benbassat et al., Case No. 09 

Civ. 2558  (S.D.N.Y.) a nd c onsolidated f or pre-trial pur poses unde r t he c aption In r e H erald, 

Primo and Thema Fund Litigations, Case No. 09 Civ. 289 (S.D.N.Y). 

1.2 “Administrative E xpenses” m eans t he ex penses i ncurred in t he 

administration of this Settlement, including, without limitation, all expenses or costs associated 

with p roviding notice to  the C lass, locating C lass Members, determining the e ligibility o f any 

person to be a Settlement Class Member or Authorized Claimant, obtaining information regarding 

the i nvestment acco unt of ea ch S ettlement C lass M ember w ith t he Fund, a nd a dministering, 

calculating and d istributing the Net Settlement Fund to  Authorized Claimants.  A dministrative 

Expenses al so i nclude al l r easonable t hird-party fees an d ex penses i ncurred b y t he S ettlement 

Administrator in administering the terms of this Stipulation.   

1.3 “Authorized C laimant” me ans a ny S ettlement C lass M ember e ntitled to  

recovery pursuant to the terms of the Stipulation and the Plan of Allocation. 

1.4 “Claimant” means any Settlement Class Member who seeks a disbursement 

from t he N et S ettlement F und a nd w ho s ubmits a  c ompleted P roof o f C laim, Release and 

Assignment. 

1.5 “Court” means the United States District Court for the Southern District of 

New York. 
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1.6 “Defendants” means each and all of the defendants named in the Amended 

Complaints. 

1.7 “Effective Date” means the date upon which all of the conditions specified 

in ¶8.1 of the Stipulation have been satisfied.  

1.8 “Escrow Account” means the account maintained by the Escrow Agent at 

Citi Private Bank, 787 West 5th Street, Los Angelos, CA 90071.   

1.9 “Escrow Agent” means Chapin F itzgerald Sullivan & Bottini LLP.  T he 

Escrow Agent shall perform the duties set forth in this Stipulation. 

1.10 

1.11 “Final” or “Finality,” with respect to the Judgment means: (1) if no appeal 

is filed, the expiration date of the time provided for under the corresponding rules of the applicable 

court or legislation for filing or noticing of any appeal from the Judgment; or (2) i f there is an 

appeal from the Judgment, the date of (a) final dismissal of any appeal from the Judgment, or (b) 

the date o f f inal affirmance on an appeal o f t he Judgment, the expiration o f the time  to  file a  

petition for a writ of certiorari or other form of review or the denial of a writ of certiorari or other 

form of review of the Judgment, and, if certiorari or other form of review is granted, the date of 

final affirmance of the Judgment following review pursuant to that grant.   

“Fairness H earing” m eans t he he aring t o be  c onducted b y t he C ourt t o 

determine the fairness, adequacy and reasonableness of the Settlement pursuant to Rule 23 of the 

Federal Rules of Civil Procedure and whether to issue the Judgment. 

  Any proceeding or order, or any appeal or petition for a writ of certiorari or other 

form of review pertaining solely to (i) any application for attorneys’ fees, costs or expenses, and/or 

(ii) the Plan of Allocation, shall not in any way delay or preclude the Orders from becoming Final. 
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1.12 “Fund” m eans T hema International F und pl c t ogether w ith i ts s ub-fund 

Thema Fund. 

1.13 “Gross S ettlement F und” me ans ( 1) th e S ettlement A mount a nd ( 2) a ny 

interest on or other income or gains earned thereon while such amount is held by the Escrow Agent 

and invested consistent with the terms of this Stipulation. 

1.14 “Individual Claim Amount” means the portion of the Net Settlement Fund 

that the Settlement Administrator determines, pursuant to the terms of this Stipulation and the Plan 

of Allocation, shall be allocated to each Authorized Claimant. 

1.15 “Judgment” m eans t he Settlement Approval O rder a nd J udgment, 

substantially in the form attached hereto as Exhibit “C,” to be entered by the Court approving the 

terms of this Stipulation pursuant to Federal Rule of Civil Procedure 23 and dismissing the Action 

with prejudice as against the Settling Defendants. 

1.16 “Lead P laintiff” m eans N eville S eymour D avis, co urt-appointed l ead 

plaintiff in the Action. 

1.17 “Net Loss” means the loss suffered by a Claimant to the extent his, her or its 

aggregate investment in the Fund exceeded the amount of proceeds received from the redemption 

or sale of shares in the Fund.   

1.18 “Net Settlement Fund” has the meaning defined in ¶6.5(f) hereof.  

1.19 “Non-Settling D efendants” means t he Defendants other t han the Settling 

Defendants named in the Amended Complaints and any other person or entity who is subsequently 

added as a defendant in a subsequent complaint filed by the Lead Plaintiff. 

1.20 “Notice” means the Notice of Proposed Settlement which is to be sent to 

Settlement Class Members substantially in the form attached hereto as Exhibit “A-1”. 
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1.21 “Plaintiff’s Lead C ounsel” m eans t he l aw f irm o f C hapin F itzgerald 

Sullivan & Bottini LLP, court-appointed Plaintiff’s Lead Counsel in the Action.  

1.22 “Plan of  A llocation” m eans t he pl an o r f ormula of  a llocation of  t he 

Settlement F und, w hich is  to  b e s ent to  S ettlement C lass M embers s ubstantially in  th e f orm 

attached h ereto as  E xhibit “A-2,” whereby th e N et S ettlement F und s hall be  di stributed t o 

Authorized Claimants by the Notice and Claims Administrator.  T he Settling Defendants shall 

have no responsibility for and no liability with respect to the Plan of Allocation or any distributions 

made pursuant thereto or for any estimates of recovery in the Notice or otherwise.   

1.23 “Plaintiff’s Counsel” means the Plaintiff’s Lead Counsel and the law firms 

of Robbins Geller Rudman & Dowd LLP and Murrray Frank & Sailer LLP. 

1.24 “Preliminary S ettlement A pproval O rder” m eans an  o rder b y t he Court, 

substantially in  th e f orm a ttached a s Exhibit “B,” preliminarily a pproving t his S tipulation, 

including t he f orms a nd pr ocedure f or pr oviding not ice t o t he S ettlement C lass, c onditionally 

certifying t he Lead Plaintiff a s th e r epresentative of t he S ettlement C lass a nd Plaintiff’s Lead 

Counsel as counsel to the Class, establishing a procedure for members of the Settlement Class to 

follow in order to  object to  the Settlement set forth in  this Stipulation, and setting a date for a  

Fairness Hearing.   

1.25 “Proof of Claim, Release and Assignment” means the form to be sent to the 

Settlement C lass M embers, s ubstantially in  th e f orm attached a s E xhibit “ A-4”, b y w hich 

Claimants may make claims against the Net Settlement Fund, and by which Claimants shall make 

all releases and assignments specified in ¶¶2.13, 2.14 and 4.1.  

1.26 “Publication N otice” m eans t he s ummary not ice of  pr oposed S ettlement 

and hearing for publication substantially in the form attached as Exhibit “A-3”. 
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1.27 “Released Claims” shall mean all claims, counterclaims, rights, causes of 

action, or  l iabilities of  e very na ture and de scription, w hether know n or  Unknown ( as de fined 

herein), whether arising under federal, state, common or foreign law, that were or could have been 

asserted in the Action or  any other action in the United States or elsewhere in any jurisdiction 

throughout t he w orld i n w hich t he R eleased Parties a re dom iciled o r ot herwise s ubject t o 

jurisdiction, by any Settlement Class Member, that arise out of, are based upon, or related to the 

allegations, t ransactions, facts, matters, o r occurrences set forth or  referred to in the Amended 

Complaint or the Proposed Amended Complaint concerning or relating to investments in the Fund, 

or that would be barred by res judicata or collateral estoppel if the claims asserted in the Action had 

been fully litigated on the merits to a final judgment in favor of the party against whom such claims 

were brought.  

   “Released Claims” does not include claims, rights or causes of action or liabilities 

whatsoever related to the enforcement of the Settlement, including, without limitation, any of the 

terms of  t his S tipulation or  or ders o r j udgments i ssued b y t he courts i n c onnection w ith t he 

Settlement or any claims asserted or that could be asserted against the Non-Settling Defendants. 

1.28 “Releasing P arties” m eans t he Lead P laintiff, t he S ettlement C lass 

Members and their respective counsel. 

1.29 “Released Parties” means the Settling Defendants.  R eleased Parties also 

shall include the Settling Defendants’ current and former subsidiaries, parents, principals, direct or 

indirect a ffiliates, in cluding without limita tion HSBC B ank p lc, general or l imited p artners o r 

partnerships, successors and predecessors, heirs, assigns, officers, di rectors, agents, employees, 

fiduciaries, and attorneys.  Released Parties shall not include the Non-Settling Defendants, except 

for acts or omissions within the course of any former employment with a Settling Defendant. 
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1.30 “Reserve Amount” shall be the amount that Lead Plaintiff shall be entitled, 

for the benefit of the Class and upon approval of the Court, to set aside from the Gross Settlement 

Fund in a segregated account maintained by Plaintiff’s Lead Counsel in order to fund fees and 

expenses t o be i ncurred as a  result o f the litigation o f c laims and causes o f act ion outside t he 

United States against the Non-Settling Defendants.  Any portion of the Reserve Amount not used 

for pr osecution of  t he A ction a gainst t he N on-Settling D efendants s hall be  a dded t o t he N et 

Settlement Fund.  Lead Plaintiff currently intends to request approval of the Court of a $10 million 

Reserve Amount in connection with the motion for preliminary approval of this Settlement, but 

reserves his right to seek a greater or lesser Reserve Amount.  Settling Defendants will take no 

position on s uch a pplication.  Prior t o t he E ffective D ate, up t o $1 m illion f rom t he R eserve 

Amount may be applied to such fees and expenses incurred after entry of the Judgment.  No funds 

shall be paid out from the Reserve Amount before entry of the Judgment.  Amounts in excess of $1 

million shall not be paid out until after the Effective Date.   

1.31 “Settlement” me ans th e s ettlement o f th e Action c ontemplated b y th is 

Stipulation.  

1.32 “Settlement A dministrator” me ans G ilardi &  Co. L LC, e ngaged b y 

Plaintiff’s Lead Counsel and appointed by the Court to perform duties including but not limited to 

provision of  not ice t o t he S ettlement C lass, c alculation of  Individual C laim A mounts, and 

implementation of the Plan of Allocation.   

1.33 “Settlement Amount” means the principal amount of $62.5 million. 

1.34 “Settlement C lass” me ans, f or th e p urposes o f this S ettlement o nly, all 

persons and entities (other than persons or entities who timely and validly request exclusion from 

the Settlement Class) who were registered or beneficial owners of shares of Thema International 



15 
 

Fund plc or its sub-fund Thema Fund on December 10, 2008, and suffered damages thereby due to 

the conduct a lleged i n the A mended C omplaints, including t he l egal r epresentatives, he irs, 

successors i n i nterest, a ssigns a nd t ransferees, i ntermediate a nd r emote, of  a ll s uch f oregoing 

holders a nd/or ow ners, i mmediate a nd r emote.  Excluded f rom th e S ettlement C lass a re 

Defendants and each of their officers and directors, as well as their families and affiliates, provided 

however that any affiliate of the Settling Defendants acting as agent or nominee for a beneficial 

owner of shares of the Fund who is not a person or entity described above shall be deemed to be a 

Settlement Class Member. 

1.35 “Settlement Class M ember” m eans a m ember of t he Settlement Class 

defined in ¶1.34. 

1.36 “Settling D efendants” means H SBC H oldings p lc, H SBC Institutional 

Trust Services ( Ireland) Limited, HSBC Securities Services ( Ireland) Limited and, in the event 

Plaintiff Counsel’s motion to amend the Amended Complaint is granted, HSBC Bank USA, N.A. 

1.37 “Settling Defendants’ Counsel” means Cleary Gottlieb Steen & Hamilton 

LLP. 

1.38 “Settling P arties” m eans, co llectively, t he S ettling Defendants and Lead 

Plaintiff. 

1.39 “SIPC Trustee” means Irving H. Picard, Trustee appointed by the Securities 

Investor Protection Corporation for the Liquidation of Bernard L. Madoff Securities. 

1.40 “Stipulation” means this Amended and Restated Stipulation and Agreement 

of Partial Settlement. 

1.41 “Taxes” means (i) any and all applicable taxes, duties and similar charges 

imposed by a government authority (including any estimated taxes, interest or penalties) arising in 
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any jurisdiction, if any, (A) with respect to the income or gains earned by or in respect of the Gross 

Settlement Fund, i ncluding, w ithout l imitation, a ny t axes t hat m ay b e i mposed upon S ettling 

Defendants or their counsel with respect to any income or gains earned by or in respect of the 

Gross Settlement Fund for any period while it is held by the Escrow Agent during which the Gross 

Settlement Fund does not qualify as a Qualified Settlement Fund for federal or state income tax 

purposes; or (B) by way of withholding as required by applicable law on any distribution by the 

Escrow Agent or the Settlement Administrator of any portion of the Gross Settlement Fund to 

Authorized Claimants and other persons entitled hereto pursuant to this Stipulation; and (ii) any 

and a ll e xpenses, l iabilities a nd c osts i ncurred in c onnection w ith t he t axation of  t he G ross 

Settlement Fund (including without limitation, expenses of tax attorneys and accountants).  

1.42 “Unknown Claims” means any and all Released Claims that any of the Lead 

Plaintiff, Settlement Class Members or Settling Defendants does not know or suspect to exist in 

his, her or its favor as of the Effective Date and which, if known by him, her or it, might have 

affected h is, her o r its  decision(s) with respect t o the Settlement.  W ith respect to  any and a ll 

Released Claims, including any Unknown Claims, the parties stipulate and agree that upon t he 

Effective Date, t he Lead P laintiff and t he S ettling Defendants shall ex pressly waive, and e ach 

Settlement Class Member shall be deemed to have waived, and by operation of the Judgment shall 

have expressly waived, any and all provisions, rights and benefits conferred by any law of any 

state of the United States, any principle of common law or any law of any foreign jurisdiction, 

which is similar, comparable, or equivalent to Cal. Civ. Code § 1542, which provides: 

A general release does not extend to claims which the creditor does 
not know  or  s uspect t o e xist i n hi s or  he r f avor a t t he t ime of  
executing t he r elease, w hich i f know n b y hi m o r he r m ust ha ve 
materially affected his or her settlement with the debtor. 
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Lead Plaintiff and Settling Defendants acknowledge, and Class Members by operation of law shall 

be deemed to have acknowledged, that the inclusion of “Unknown Claims” in the definition of 

Released Claims was separately bargained for and was a key element of the Settlement.   

2. THE SETTLEMENT 

a. Scope and Effect of Settlement 

2.1 The obl igations i ncurred pur suant t o t his S tipulation s hall be  i n f ull a nd 

final disposition of the Action as regards the Settling Defendants. 

b. Settlement Monetary Consideration 

2.2 In c onsideration f or t he r elease a nd di scharge provided he rein, a nd t he 

agreement by Lead Plaintiff on behalf of himself and the Settlement Class to the other settlement 

terms and conditions he reof, on J une 27, 2011, the S ettling D efendants cau sed the S ettlement 

Amount of $62.5 million to be paid to the Escrow Agent.  

2.3 Other than as described in ¶2.7, no amount may be disbursed from the Gross 

Settlement F und p rior t o th e E ffective D ate, e xcept th at: ( a) T axes a nd o ther A dministrative 

Expenses described in ¶¶1.2, 1.41, 3.5, and 6.5(a)-(c) may be paid from the Gross Settlement Fund 

as they become due; (b) any award for attorney’s fees and expenses that is allowed by the Court 

pursuant to ¶7.1 and ¶7.2 below, may be paid from the Gross Settlement Fund in accordance with 

those provisions; and (c) the Gross Settlement Fund may be repaid to the Settling Defendants to 

the extent authorized under ¶2.4 and ¶9.2 below.  

2.4 In the event the Court does not issue a Judgment, or Judgment is overturned 

on a ppeal or  b y w rit, or  doe s not  be come F inal f or s ome ot her r eason, including t he 

non-occurrence of the Irish High Court Order Condition, all of the funds in the Escrow Account 

not previously spent or committed pursuant to ¶2.3(a) and ¶2.7 shall be returned to the Settling 
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Defendants, including interest earned thereon, within five (5) days of receipt of written demand by 

the Settling Defendants or any one of them as representative for all of them.  

c. Settlement Fund  

2.5 The E scrow A gent s hall i nvest th e S ettlement A mount in  in struments 

backed by the full faith and credit of the United States Government or fully insured by the United 

States G overnment or  a n a gency t hereof, and s hall co llect an d r einvest al l ear nings a ccrued 

thereon.  All funds held by the Escrow Agent shall be deemed to be in the custody of the Court 

until such time as the funds shall be distributed pursuant to the Plan of Allocation or otherwise 

disbursed pursuant to this Stipulation and/or further order of the Court. 

2.6 The Escrow Agent shall not make disbursements except as provided by this 

Stipulation or by an Order of the Court. 

2.7 The Gross Settlement Fund shall be used to pay (i) any unpaid portions of 

the Notice and Administrative Expenses referred to in ¶3.5 and ¶6.5(a)-(b) hereof; (ii) the amount 

set aside to fund the Reserve Amount; (iii) Taxes; and (iv) any attorneys’ fee and expense award.  

The balance of the Gross Settlement Fund (inclusive of interest earned) shall be the Net Settlement 

Fund.   

2.8 The Settling Parties hereto agree that the Gross Settlement Fund is intended 

to be a Qualified Settlement Fund within the meaning of Treasury Regulation § 1.468B-1, and that 

the Escrow Agent as administrator of the Gross Settlement Fund within the meaning of Treasury 

Regulation §  I.468B-2(k)(3), s hall be  r esponsible, w ith t he assistance of  t he S ettlement 

Administrator, for filing t ax returns and any other t ax reporting for or  i n r espect of  t he G ross 

Settlement Fund and paying from the Gross Settlement Fund any Taxes owed with respect to the 

Gross Settlement Fund.  The Settling Parties hereto agree that the Gross Settlement Fund shall be 
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treated as  a Q ualified Settlement F und f rom t he ear liest d ate p ossible, an d a gree t o an y 

relation-back election required to treat the Gross Settlement Fund as a Qualified Settlement Fund 

from the earliest date possible. 

2.9 All T axes s hall be  pa id out  of  t he G ross S ettlement F und, s hall be  

considered to be  an Administrative Expense of  the Settlement and shall be  t imely p aid b y the 

Escrow Agent without prior Order of the Court.  The Gross Settlement Fund or the Escrow Agent 

shall, to the extent required by law, be obligated to withhold from any distributions to Authorized 

Claimants and other persons entitled thereto pursuant to this Stipulation any funds necessary to 

pay Taxes including the establishment of adequate reserves for Taxes as well as any amount that 

may be required to be withheld under Treasury Reg. 1.468B-(1)(2) or otherwise under applicable 

law in respect of such distributions.  Further, the Gross Settlement Fund shall indemnify and hold 

harmless the Defendants and their counsel for Taxes (including, without limitation, taxes payable 

by reason of any such indemnification payments). 

2.10 Settling Parties and their respective counsel have made no representation or 

warranty w ith r espect to  th e ta x treatment b y th e Lead P laintiff, S ettlement C lass M ember o r 

Authorized Claimant of any payment or transfer made pursuant to this Stipulation or derived from 

or made pursuant to the Settlement Fund. 

2.11 Each Authorized Claimant shall be solely responsible for the federal, state 

and local tax consequences to him, her or it of the crediting of an Individual Claim Amount to him, 

her or it pursuant to this Stipulation. 

2.12 The Settling Defendants, the Released Parties, and their respective counsel 

shall not have any responsibility for or liability whatsoever with respect to (i) any act, omission or 

determination of Plaintiff’s Lead Counsel, the Escrow Agent or the Settlement Administrator, or 
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any of their respective designees or agents, in connection with the administration of the Settlement 

or otherwise; (ii) the management, investment or distribution of the Gross Settlement Fund; (iii) 

the Plan of Allocation; (iv) the determination, administration, calculation or payment of any claims 

asserted against the Gross Settlement Fund; (v) any losses suffered by, or fluctuations in the value 

of, the Gross Settlement Fund; or (vi) the payment or withholding of any Taxes, expenses and/or 

costs incurred in connection with the taxation of the Gross Settlement Fund or the filing of any 

returns. 

d. Assignment to Settling Defendants of Certain Interests 

2.13 Upon the Effective Date, the Lead Plaintiff and each of the Settlement Class 

Members by virtue of this Settlement Agreement and by operation of the Judgment shall have (1) 

irrevocably assigned and conveyed to the Settling Defendants all of their interest in any recovery 

by or benefit accruing t o the Fund, or any di stribution or  payment arising out  of  the s ame, on 

account of current or  f uture Fund litig ation a gainst th e S ettling D efendants o r a ny o f th eir 

affiliates,  in cluding w ithout limi tation the H TIE Litigation, and ( 2) de legated t o t he S ettling 

Defendants, t o t he full extent pe rmitted b y applicable l aw, t he pow er and right to  act on their 

behalf in effectuating this assignment and in all matters relating to current or future litigation by 

the Fund against the Settling Defendants.  In addition, Settlement Class Members who elect to  

participate in the Settlement by filing a Proof of Claim, Release and Assignment shall confirm the 

assignment of such interest by executing an express written assignment in the form set forth in Part 

V(A) of Exhibit A-4 attached hereto.    

e. Assignment by Claimants of Their Claims Against 
Non-Settling Defendants to Lead Plaintiff 

2.14 In consideration of the Settlement Amount, Settlement Class Members who 

elect to  participate in  th e Settlement b y f iling a  Proof o f C laim, Release and Assignment will 
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execute a n a ssignment in t he f orm s et f orth i n P art V (B) o f E xhibit A -4 at tached h ereto, 

irrevocably conveying to Lead Plaintiff the right to pursue, on their behalf and for their benefit, 

claims concerning or relating to investments in the Fund arising out of, based upon, or relating to 

the allegations, transactions, facts, matters, or occurrences set forth or referred to in the Amended 

Complaint or the Proposed Amended Complaint against all Non-Settling Defendants, any of their 

affiliates, or  a ny ot her persons or  e ntities i n a ny dom estic or  f oreign forum ( the “ Assigned 

Claims”).  T he a ssignment s hall a lso c ontain a  full a nd c omplete r elease, in demnifying Lead 

Plaintiff f rom any and a ll c laims relating to  the pursuit o f such assigned c laims and causes o f 

action. 

2.15 The Honorable Howard B. Wiener (Ret.) shall serve as guardian ad litem 

for the Settlement Class to oversee Plaintiff’s Lead Counsel with respect to the litigation of the 

non-settled claims.  Justice Wiener’s fees and expenses will be paid out of the Reserve Amount.     

f. Settling Defendants’ Agreement to Cooperate With Respect 
to  Discovery 

2.16 The S ettling D efendants ag ree t o co operate w ith L ead P laintiff an d 

Plaintiff’s C ounsel w ith r espect t o a ny reasonable r equest f or do cuments, e xcluding i nternal 

HSBC communications, that are not available from the Non-Settling Defendants, directly relevant 

to a h ighly m aterial i ssue co ncerning cl aims or c auses o f action a gainst t he N on-Settling 

Defendants, and not privileged or otherwise protected from discovery.  Such cooperation will also 

include providing Lead Plaintiff and Plaintiff’s Counsel with Settling Defendants’ productions to 

third pa rties i n r esponses to discovery pr opounded upon t he S ettling D efendants in Ireland or  

through third party discovery in connection with the Action.  Settling Defendants agree to produce 

such requested documentary evidence and make available a witness or witnesses to authenticate 

documents a nd no m ore t han t wo w itnesses t hen e mployed b y t he S ettling D efendants for 
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deposition and testimony at trial if necessary.  No discovery under this section shall occur until 12 

months after the Effective Date.  Lead Plaintiff shall reimburse the Settling Defendants from the 

Reserve Amount f or a ll r easonable costs a nd e xpenses ( including attorneys’ f ees) i ncurred i n 

cooperating with any discovery request hereunder.  

3. PRELIMINARY APPROVAL ORDER, NOTICE ORDER, AND FAIRNESS 
 HEARING  

3.1 Promptly upon the execution of this Stipulation, the Settling Parties will file 

a motion for preliminary approval of the Settlement with the Court, submitting this Stipulation and 

its Exhibits. 

3.2 Plaintiff’s Lead Counsel shall apply to the Court for entry of a Preliminary 

Settlement Approval Order, substantially in the form annexed hereto as Exhibit B.  S uch Order 

shall, a mong ot her p rovisions, c ertify th e Settlement Class pursuant t o F ederal R ule of  C ivil 

Procedure 23(b)(3), for settlement purposes only. 

3.3 Such O rder s hall i nclude a pproval f or t he m ailing of  a N otice a nd 

publication of a Publication Notice, substantially in the forms of Exhibits A-1 and A-3 attached 

hereto.  T he Publication Notice shall be published at least weekly for two weeks in at least one 

paper of general circulation in each of Ireland, the United Kingdom, Italy, Switzerland, France, 

Austria, Germany, Russia, Israel, Mexico, Argentina and Brazil and in two financial publications 

of general world-wide circulation. The Publication Notice shall provide instructions for accessing 

the N otice, t he P roof of  C laim, R elease a nd A ssignment f orm and other material s ettlement 

documents on the internet.  The Notice shall include the general terms of the Settlement and the 

provisions of the Plan of Allocation, substantially in the form attached hereto as Exhibit A-2, and 

shall d escribe t he p rocedure b y which r ecipients m ay s ubmit P roof of C laim, R elease an d 

Assignment forms, attached hereto as Exhibit A-4, object to the Settlement or Plan of Allocation, 
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or request exclusion from the Settlement Class, and shall provide the date and time of the Fairness 

Hearing. 

3.4 The mailing or publication of the Notice and Publication Notice shall not 

occur until the Court enters the Preliminary Settlement Approval Order. 

3.5 To assist in dissemination of the Notice and publication of the Publication 

Notice, upon preliminary approval of the Settlement the Settling Defendants shall contribute 50% 

of the actual costs of notice and publication, up t o a maximum of $500,000, and the remaining 

costs shall be  paid from the Gross Settlement Fund.  In the event that the Settlement does not  

become f inally e ffective, m oney pa id or  i ncurred f or not ice e xpenses s hall not  be  r eturned or  

repaid to the Settling Defendants.  

3.6 Unless otherwise agreed by the Settling Parties, within five (5) days after 

the Preliminary Settlement Approval Order is entered, the Settling Parties shall use reasonable best 

efforts to  f acilitate th e p rovision to  th e S ettlement A dministrator o f th e n ame a nd la st k nown 

address of each Settlement Class Member who is a shareholder registered on the books of the Fund 

in a searchable database or other format agreed to by the Settling Parties for the purpose of mailing 

the Notice to such registered shareholders.  Alternatively, HSSI may mail the Notice to registered 

shareholders and p rovide confirmation o f th e m ailing to  th e S ettlement Administrator w ithout 

providing the names and last known addresses of  such registered shareholders.  In such event, 

HSSI shall (1) use best efforts, in compliance with EU data protection legislation, to disclose such 

names and last known addresses on a  confidential basis to the Settlement Administrator for the 

purposes of administering the Settlement or (2) assist the Settlement Administrator in determining 

whether persons or entities submitting Proofs of Claims, objections, or requests for exclusions are 

entitled to do so.  
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3.7 

3.8 Plaintiff’s Lead Counsel shall request that, after Notice is given, the Court 

hold the Fairness Hearing and enter a Judgment for the litigation, in substantially the form attached 

hereto as Exhibit C. 

In approving the form of Notice, the Court shall direct that all registered 

shareholders forward such Notice to any beneficial owner or party in interest and report to the 

Settlement Administrator on the action it h as taken to comply with this d irective.  The cost of  

forwarding and reporting shall be reimbursed on request as a cost of giving Notice. 

4. RELEASES 

4.1 Upon the Effective Date, as defined in ¶1.7 hereof, the Lead Plaintiff and 

each Settlement Class Member shall be deemed to have, and by operation of the Judgment shall 

have, fully, finally, and forever released, relinquished and discharged all Released Claims against 

the Settling Defendants, whether or not such Settlement Class Member executes and delivers the 

Proof o f C laim, Release and A ssignment or s hares in  th e N et S ettlement F und.  In a ddition, 

Settlement Class Members who submit a Proof of Claim, Release and Assignment will execute an 

express written confirmation of release in the form set forth in Part IV of Exhibit A-4 attached 

hereto.  

4.2 Nothing in this Stipulation is intended to release any claims asserted by the 

Settlement Class against any Non-Settling Defendants, except as expressly provided herein. 

4.3 Upon the Effective Date, as  defined in ¶1.7 hereof, each of the Released 

Parties shall be deemed to have, and by operation of the Judgment shall have, fully, finally, and 

forever released, relinquished, and discharged each and all of the Lead Plaintiff, Settlement Class 

Members, and P laintiff’s Counsel f rom a ll c laims ( including Unknown C laims) a rising out  of , 

relating to, or in connection with the institution, prosecution, assertion, settlement or resolution of 
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the Action or the Released Claims. 

4.4 Nothing in this Stipulation shall bar the Settling Parties from bringing any 

action or claim to enforce the terms of this Stipulation or the Judgment. 

5. BAR ORDERS 

a. Order Barring Contribution Claims  

5.1 Upon issuance of the Judgment, all persons and entities, including without 

limitation the Non-Settling Defendants and any other persons later named as defendants in the 

Action, shall be permanently enjoined, barred and restrained from commencing, prosecuting or  

asserting a ny c laims or  a ctions f or c ontribution, i ndemnity, or  ot herwise a gainst t he S ettling 

Defendants seeking, as damages or otherwise, the recovery of all or any part of liability, judgment 

or settlement which they pay or become obligated to pay or agree to pay to the Settlement Class as 

a result of such person’s or entity’s participation in any act, facts, statements or omissions that 

were o r could have be en a lleged in t he A ction (whether und er federal, state or  foreign l aw or  

otherwise) as  claims, c ross-claims, c ounterclaims, th ird-party claims or o therwise, w hether 

asserted in the Action in this Court or in any other court, arbitration proceeding, administrative 

agency or other forum, either in the United States or anywhere else in the world.     

5.2 Upon i ssuance of  t he J udgment, t he S ettling D efendants shall be  

permanently e njoined, b arred a nd r estrained from c ommencing, p rosecuting o r asserting a ny 

claims or actions for contribution, indemnity, or otherwise against the Non-Settling Defendants 

seeking, as damages or  otherwise, the r ecovery of a ll or  any pa rt of  any l iability, judgment or  

settlement w hich the Settling D efendants pay or  a re obl igated t o pa y or  a gree t o pa y t o a ny 

member o f th e S ettlement C lass a s a  r esult of  such pe rsons’ participation i n an y a ct, f acts, 

statements or omissions that were or could have been alleged in the Action (whether under federal, 
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state o r foreign l aw o r o therwise) as  claims, cross-claims, counterclaims, th ird-party cl aims o r 

otherwise, w hether a sserted i n t he A ction i n t his C ourt or  i n any ot her court, a rbitration 

proceeding, administrative agency or other forum, either in the United States or anywhere else in 

the w orld.   

5.3 Any f inal ve rdict or  j udgment t hat may b e obt ained b y t he Lead 

Plaintiff—or one or more members of the Settlement Class bound by a final judgment approving 

this Stipulation—against the Non-Settling Defendants or other person or entity shall be reduced by 

the amount of the consideration paid by the Settling Defendants pursuant to this Stipulation, or the 

amount that corresponds to the percentage of  responsibility, i f any, of the Settling Defendants, 

whichever is greater.  Nothing herein shall be deemed to release or otherwise bar or impair 

For t he a voidance of  doubt , t his p rovision doe s not  pr event any o f t he Settling 

Defendants f rom as serting an y claims o r d efenses a gainst any of  t he Non-Settling D efendants 

seeking to recover or offset all or any part of any liability, judgment or settlement which Settling 

Defendants pay or are obligated to pay or agree to pay to persons who are not members of the 

Settlement Class, including those who have requested exclusion from the Settlement Class, or in 

connection with claims asserted by any Non-Settling Defendant against any Settling Defendant, 

including the claims asserted by the Fund in the HTIE Litigation.    

Settling

5.4 The Lead Plaintiff agrees that he will, as part of any later settlement by Lead 

Plaintiff with any Non-Settling Defendant(s), include a provision for the mutual exchange of full 

and complete releases of all claims against the Settling Defendant(s) and any of its/their partners, 

principals, of ficers or  d irectors, t o t he e xtent they a rise out  of  t he c laims i n t he A mended 

Complaints, i ncluding but  not  l imited t o, c laims f or c ontribution, i ndemnity, m alpractice, 

negligence or  ot herwise arising und er f ederal or  state l aw or  of  any f oreign j urisdiction.  T he 

 

Defendants’ claims against any or all of their insurers. 
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Settling Defendants agree to provide this mutual release of any such Non-Settling Defendant. 

b. Irish High Court Orders 

5.5 In connection with the application heretofore made by Thema to the Irish 

High Court in the HTIE Litigation, or on their own application, the Settling Defendants, or any one 

of them acting as representative of all, shall promptly seek a judgment from that Court (the “Irish 

High Court Order”) regarding  (1) the enforceability in Ireland of the releases to be provided under 

this Stipulation by Settlement Class Members who neither opt out nor file a Proof of Claim,  (2) the 

binding res judicata effect on all Settlement Class Members, including those who neither opt out 

nor file a proof of claim, of the judgment of dismissal with prejudice to be included in the 

Judgment entered upon approval of the Settlement, (3) the enforceability in Ireland of the 

contribution bar order and related judgment reduction as provided for in this Stipulation and (4) 

that the amount to be excluded from the ad damnum in Thema claim’s against HTIE on account of 

the consummation of this Settlement is proportional (i.e. in the ratio of the number of shares owned 

by Class Members to the number of shares outstanding) and not either pro tanto (i.e. only the 

Settlement Amount) or some other method of adjustment not substantially proportional.  It shall be 

a condition to the Settlement becoming effective (the “Irish High Court Order Condition”) that the 

Irish High Court will have granted the orders or directions sought in substantial conformity with 

the position of the Settling Defendants, or given such alternative orders as the Settling Defendants 

and the Lead Plaintiff deem satisfactory, unless this condition is waived by the Settling 

Defendants.  The Irish High Court Order will promptly be posted on the website of the Settlement 

Administrator.  The Settling Parties agree to propose a schedule for filing objections, requesting 

exclusion and the holding of the Fairness Hearing so that all these events are scheduled to occur 

reasonably after the end of October, the date by which the Irish High Court has indicated its 
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decision will be issued.     

6. SETTLEMENT ADMINISTRATION 

a. Settlement Administrator 

6.1  Gilardi & Co. LLC shall serve as the Settlement Administrator.  S ettling 

Defendants w ill h ave n o in volvement in  th e s election o f th e S ettlement A dministrator o r th e 

formulation of the Plan of Allocation.   

6.2 The Settlement Administrator shall be responsible for all actions necessary 

for the implementation of the Plan of Allocation.  The expenses of the Settlement Administrator 

shall be paid from the Gross Settlement Fund.  The Settlement Administrator shall designate an 

entity located in Europe to receive, maintain and keep appropriate records of exclusion requests in 

conformance w ith s uch protective or ders a s t he C ourt m ay i ssue, a nd the e xpenses of  s uch 

designee shall also be paid from the Gross Settlement Fund.         

b. Supervision and Distribution of the Settlement 

6.3 At a time following the Effective Date, and upon such further orders of the 

Court as may be necessary or convenient, the Settlement Administrator shall, subject to the Plan of 

Allocation approved b y the Court, administer and process the claims submitted by Authorized 

Claimants, calculate Individual Claim Amounts, and oversee distribution of the Net Settlement 

Fund pursuant to the Plan of Allocation. 

6.4   No d istributions shall be made f rom the Net Settlement Fund except in  

compliance with the provisions of this Stipulation and/or any order of the Court. 

6.5 The Gross Settlement Fund shall be allocated as follows: 

(a) to pa y all r easonable c osts a nd e xpenses a ctually i ncurred i n l ocating 

members of the Settlement Class; 
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(b) to pay all reasonable costs and expenses actually incurred in soliciting and 

processing claims from Claimants, administering claims submitted by Authorized Claimants and 

calculating Individual Claim Amounts, per ¶6.3 above; 

(c) to pay the Taxes described in ¶1.41 and ¶2.9, above; 

(d) to pay any award of attorney’s fees and expenses allowed by the court per 

¶¶7.1-7.7 below; 

(e) to fund the Reserve Amount as provided for herein; and 

(f) to distribute the Net Settlement Fund (which shall be the amount held by the 

Escrow A gent a fter pa yment of  i tems (a) t hrough (e) above, but  i ncreased b y the un expended 

portion of the Reserve Amount) to Authorized Claimants per the Plan of Allocation. 

   Prior to  the Effective Date but not thereafter, the Escrow Agent shall furnish to 

counsel for the Settling Defendants a monthly accounting of transactions in the Escrow Account 

and a copy of the monthly statement issued by the bank holding the Escrow Account. 

6.6 At a time following the Effective Date, in accordance with the terms of this 

Stipulation and the Plans of  Allocation, or  such orders of  the Court as may be necessary or  as 

circumstances may require, the Net Settlement Fund shall be distributed to Authorized Claimants 

subject to and in accordance with the following: 

(a) Each Claimant shall be required to submit to the Settlement Administrator a 

signed and completed Proof of Claim, Release and Assignment signed under penalty of perjury. 

(b) Except as otherwise ordered by the Court, all Claimants who fail to submit a 

timely, valid Proof of Claim, Release and Assignment within such time as may be ordered by the 

Court or otherwise allowed shall be forever barred from receiving any disbursements from the Net 

Settlement Fund per this Stipulation, but shall in all other respects be subject to and bound by the 
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provisions, r eleases, a nd a ssignments contained herein, a nd s hall be  bou nd b y t he J udgment.  

Notwithstanding the foregoing, Plaintiff’s Lead Counsel may accept late claims for processing so 

long as the distribution of the Net Settlement Fund is not materially delayed thereby. 

(c) The Net Settlement Fund shall be distributed to Authorized Claimants in 

accordance with the Plan of Allocation approved by the Court upon such further notice as may be 

required.  However, the Settlement Administrator shall reserve an appropriate amount to cover any 

unresolved disputes with any Claimant or taxing authority until such dispute is fully and finally 

resolved. 

(d) No funds from the Net Settlement Fund shall be distributed until after all 

appeals from any Orders approving and effectuating the Settlement as described herein and from 

the Judgment have been resolved, or the time for any such appeals has expired. 

(e) All p otential me mbers o f th e S ettlement C lass w ho d o n ot time ly a nd 

validly request exclusion

6.7 In the event that a balance remains in the Net Settlement Fund after six (6) 

months from the date of all distributions of the Net Settlement Fund per the Plan of Allocation and 

consistent with the terms of this Stipulation (whether by reason of tax refunds, uncashed checks, or 

monies recovered from the prosecution of an Assigned Claim), such balance will not be refunded 

or otherwise returned to the Settling Defendants.  Plaintiff’s Lead Counsel may reallocate such 

balance among Authorized Claimants in an equitable and economic fashion, or if the foregoing is 

 from the Settlement Class in accordance with the instructions provided at 

pages 7-8 of the N otice an nexed h ereto as  E xhibit A -1 shall be  s ubject t o a nd bound b y t he 

Judgment and the  Stipulation, and the provisions, releases, and assignments contained herein, 

regardless of whether any such potential Settlement Class Members seek a distribution from the 

Net Settlement Fund by submitting a Proof of Claim, Release and Assignment. 
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impractical distribute the balance cy pres, subject to the approval of Lead Plaintiff. 

6.8 It is understood and agreed by the Settling Parties that any adjustments to 

the Plan of Allocation, including, but not limited to, any Authorized Claimant’s Individual Claim 

Amount, are not part of the Stipulation and are to be considered by the Court separately from the 

Court’s consideration of the fairness, reasonableness, and adequacy of the Settlement set forth in 

the Stipulation, and any order or proceeding relating to the Plan of Allocation shall not operate to 

terminate or  c ancel t he Stipulation or  a ffect t he F inality of  t he J udgment, or  a ny other or ders 

entered pursuant to the Stipulation, or give any party a right to terminate or cancel the Stipulation. 

7. ATTORNEYS’ FEES AND EXPENSES   

7.1 In connection with Lead Plaintiff’s request for approval of the Settlement 

and/or thereafter, Plaintiff’s Lead Counsel may submit an application or applications (the “Fee and 

Expense Application”) for distributions to Plaintiff’s Counsel from the Gross Settlement Fund for: 

(a) an award of  a ttorneys’ f ees; plus (b) expenses i ncurred in connection with prosecuting the 

Action, plus any interest on such attorneys’ fees and expenses

7.2 The fees and expenses, as awarded by the Court, shall be paid to Plaintiff’s 

Lead Counsel, as ordered, immediately, and in no event more than five (5) business days after the 

Court executes an order awarding such fees and expenses.  Plaintiff’s Lead Counsel may thereafter 

allocate the attorneys’ fees among Plaintiffs’ Counsel in  a manner in  which they in good faith 

believe reflects the contributions of such counsel to the initiation, prosecution, and resolution of 

the Action. 

 at the same rate and for the same 

periods as earned by the Settlement Fund (until paid) as may be awarded by the Court.  Plaintiff’s 

Lead Counsel reserve the right to make additional applications for fees and expenses incurred. 
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7.3 In the event that the Effective Date does not occur for any reason, including 

the non-occurrence of the Irish High Court Order Condition, or the Judgment or the order making 

the Fee and Expense Award is reversed or modified, or the Stipulation is canceled or terminated 

for any other reason, and the Fee and Expense Award has been paid to any extent, then such of 

Plaintiffs’ Counsel who have received any portion of the Fee and Expense Award shall within five 

(5) business days from receiving notice from the Settling Defendants’ counsel or from a court of 

appropriate jurisdiction, refund to the Gross Settlement Fund such fees and expenses previously 

paid to  th em f rom th e Gross Settlement Fund in a n a mount consistent w ith s uch r eversal o r 

modification.  Each such Plaintiff’s Counsel’s law firm receiving fees and expenses, as a condition 

of receiving such fees and expenses, on behalf of itself and each partner and/or shareholder of it, 

agrees that the law firm and its partners and/or shareholders are subject to the jurisdiction of the 

Court for the purpose of enforcing the provisions of this paragraph.  Without limitation, Plaintiff’s 

Counsel agree that the Court may, upon application of Settling Defendants and notice to Plaintiff’s 

Counsel, summarily issue orders including, but not limited to, judgments and attachment orders, 

and may make appropriate findings of or sanctions for contempt, should such law firm fail timely 

to repay fees and expenses pursuant to this ¶7.3. 

7.4 Lead Plaintiff may submit an application for an award for his time, expense, 

and efforts incurred in the prosecution of the Action.  However, in the event that the Effective Date 

does not oc cur, or  t he J udgment or  t he or der a pproving Lead P laintiff’s a pplication f or 

reimbursement of his time and expenses is reversed or modified, or the Stipulation is canceled or 

terminated for any other reason, then the Lead Plaintiff shall within five (5) business days from 

receiving notice from Settling Defendants’ counsel or  from a court of  appropriate jurisdiction, 
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refund to the Settlement Fund such reimbursement for time and expenses previously paid to him 

from the Settlement Fund in an amount consistent with such reversal or modification. 

7.5 The procedure for and the allowance or disallowance by the Court of any 

applications by Plaintiff’s Counsel for attorneys’ fees and expenses, or the expenses of the Lead 

Plaintiff, to be paid out of the Gross Settlement Fund, are not part of the Settlement set forth in the 

Stipulation, and are to be considered by the Court separately from the Court’s consideration of the 

fairness, reasonableness, and adequacy of the Settlement set forth in the Stipulation, and any order 

or pr oceeding r elating t o t he F ee and E xpense A pplication, or  t he Lead P laintiff’s t ime a nd 

expense a pplication, or  any appeal f rom a ny or der r elating t hereto or  r eversal or  m odification 

thereof, shall not operate to terminate or cancel the Stipulation, or affect or delay the finality of the 

Judgment approving the Stipulation and the settlement of the Action set forth herein. 

7.6 The Settling Defendants shall have no r esponsibility for any p ayment of  

attorneys’ fees and expenses to Plaintiff’’s Counsel or Lead Plaintiff over and above payment out 

of the Settlement Fund. 

7.7 The S ettling D efendants s hall ha ve no r esponsibility f or t he a llocation 

among Plaintiff’s Counsel, and/or any other person who may assert some claim thereto, of any Fee 

and Expense Award that the Court may make in the Action, and the Settling Defendants take no 

position with respect to such matters. 

8. CONDITIONS AND EFFECTIVE DATE OF SETTLEMENT 
 

8.1 The E ffective D ate o f the S ettlement s hall b e t he d ate w hen al l t he 

following conditions of the Settlement shall have occurred: 

(a) the Settling Defendants shall have timely transferred or caused to be timely 

transferred the Settlement Amount into the Escrow Account; 
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(b)  approval by the Court of the Settlement, following Notice to the Class and 

the Fairness Hearing, pursuant to Rule 23 of the Federal Rules of Civil Procedure;  

(c) the occurrence of the Irish High Court Order Condition, provided however 

that this condition may be waived in writing by the Settling Defendants; 

(d) the Settling Defendants no l onger having any right under ¶9.1, below, to 

terminate the Settlement, or having provided to Plaintiff’s Lead Counsel written notice waiving 

such right; and   

(e) entry by the Court of the Judgment and such Judgment becoming Final. 

8.2 Upon the occurrence of all the events described in ¶8.1, above, any and all 

remaining interest or right of the Settling Defendants in or to amounts contributed to the Gross 

Settlement Fund shall be absolutely and forever extinguished.  

9. TERMINATION, EFFECT OF DISAPPROVAL, CANCELLATION OR 
 TERMINATION 

9.1 The Settling Defendants shall have the option to terminate the Settlement in 

its entirety in the event that Settlement Class Members whose aggregate Net Losses exceed $60 

million or Settlement C lass M embers w ho ha ve s uffered no N et Loss but whose aggregate 

account balances based on the Fund Net Asset Value at valuation date November 28, 2008 exceed 

$10 millio n choose

9.2 In the event 

 to e xclude th emselves f rom th e S ettlement C lass.  For pur poses of  t his 

paragraph, Net Losses will be converted to U.S. dollars using the exchange rate in effect on the 

date that requests for exclusion are due. 

that prior to the Effective Date this Stipulation shall terminate 

or become or be declared invalid or unenforceable for any reason, or if it shall become reasonably 

apparent in the judgment of the Settling Defendants that the events described in section 8.1 above 

will not occur, then counsel for Settling Defendants may notify Plaintiff’s Lead Counsel and the 



35 
 

Escrow Agent in writing, and within five (5) business days after such notification

9.3 With t he e xception of  ¶ ¶7.3, 9.1 -9.4, 10.1, 10.2, and 11.2 (which s hall 

continue in full force and effect), in the event the balance in the Gross Settlement Fund and the 

Reserve Amount shall have been paid to the Settling Defendants pursuant to ¶9.2, the terms and 

provisions of this Stipulation shall be null and void and shall have no further force and effect with 

respect to the Settling Parties, and neither the ex istence nor terms of this Stipulation (nor any 

negotiations, communications, or acts relating to this Stipulation) shall be used in the Action or in 

any other action or proceeding for any purpose other than to enforce the terms remaining in effect. 

, they shall pay 

or cause to be paid to the Settling Defendants the value of the Gross Settlement Fund, including 

the Settlement Amount together with any interest or other income earned thereon, less any Taxes 

paid or due with respect to such income per ¶6.5(c), less any reasonable Administrative Expenses 

and notice expenses actually incurred and paid o r payable f rom the Gross Settlement Fund as  

authorized in this Stipulation per ¶6.5(a)-(b), and the Reserve Amount less up to $1 million of the 

Reserve Amount actually incurred and expended after entry of the Judgment. 

9.4 Except as otherwise provided herein, in the event the balance in the Gross 

Settlement Fund and the Reserve Amount shall have been returned to the Settling Defendants 

pursuant to section 9.2, the parties to this Stipulation shall be deemed to have reverted to their 

respective positions in the Action as of one day prior to the date of execution of this Stipulation 

and, except as otherwise expressly provided, the parties shall proceed in all respects as i f this 

Stipulation and any related Orders had not been entered, with all of their respective claims and 

defenses preserved as they existed as on that date. 

10. NO ADMISSION OF WRONGDOING 

10.1 The Settling Parties intend the Settlement as described herein to be a final 
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and c omplete resolution o f a ll d isputes b etween th em w ith r espect to  t he A ction and t o 

compromise claims that are contested and shall not be deemed an admission by any Settling Party 

as to the merits or justiciability of any claim or defense or any allegation made in the Action. 

10.2 This Stipulation, whether or not consummated, and any acts performed and 

any proceedings taken pursuant to it: 

(a) shall not be offered by any of the Settling Parties or received against the 

Settling Defendants as an admission or evidence of the validity or justiciability of any Released 

Claim, of any fact alleged in the Action, or the deficiency of any defense that has been or could 

have been asserted in the Action or in any litigation; 

(b) shall not be offered by any of the Settling Parties or received against the 

Settling Defendants as evidence of a p resumption, concession or admission with respect to any 

liability, negligence, fault or wrongdoing, or in any way referred to for any other reason as against 

any of the Settling Defendants, in any other civil, criminal or administrative action or proceeding, 

other than such proceedings as may be necessary to effectuate the provisions of this Stipulation; 

provided, however, that if this Stipulation is approved by the Court, the Released Parties may refer 

to it to  effectuate the liability protection granted them hereunder; 

(c) shall not  be  c onstrued a gainst a ny of  t he S ettling D efendants a s a n 

admission or concession that the consideration to be given hereunder represents the amount that 

could be or would have been recovered after trial; and 

(d) shall not be construed as an admission, concession or presumption against 

Lead Plaintiff or any of the Settlement Class Members that any of their claims are without merit, or 

that any defenses asserted by the Settling Defendants have any merit, or that damages recoverable 

under the Action would not have exceeded the Gross Settlement Fund.  
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11. MISCELLANEOUS PROVISIONS 
 

11.1 All of the exhibits attached hereto are incorporated by reference as though 

fully set forth herein. 

11.2 All a greements ma de relating to  th e c onfidentiality o f in formation s hall 

survive the Stipulation. 

11.3 The p arties to  th is S tipulation in tend th e S ettlement to  b e a  f inal a nd 

complete resolution of all disputes asserted or which could be asserted by the Settlement Class 

Members o r an y D efendant against t he R eleased P arties w ith r espect t o t he R eleased C laims.  

Accordingly, Lead Plaintiff and Released Parties agree not to assert in any forum that the Action 

was brought by the Lead Plaintiff or defended by Settling Defendants in those actions in bad faith 

or without a  reasonable basis.  T he Judgment shall contain a  f inding that none of  the Settling 

Parties nor  t heir c ounsel c ommitted a ny vi olation of  R ule 11 of  t he F ederal R ules of  C ivil 

Procedure relating to the prosecution, defense, or settlement of the Action.   

11.4 The Settling Parties agree that the amount paid and the other terms of the 

Settlement were negotiated at arm’s length in good faith by the parties, and reflect a settlement 

that was reached voluntarily after consultation with experienced legal counsel.   

11.5 This S tipulation ma y not be  m odified or  a mended, nor  m ay any o f i ts 

provisions be  w aived, e xcept b y a w riting s igned b y all pa rties he reto o r t heir 

successors-in-interest. 

11.6 The headings herein are used for the purpose of convenience only and are 

not meant to have legal effect.  

11.7 The administration and consummation of the Settlement as embodied in this 

Stipulation shall be under the authority of the Court, and that Court shall retain jurisdiction for a 
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period of six years for the purpose of enforcing the terms of this Stipulation. 

11.8 The waiver by one party of any breach of this Stipulation by any other party 

shall not be deemed a waiver of any other prior or subsequent breach of this Stipulation. 

11.9 This Stipulation and its exhibits, as amended, and any related escrow and 

administration ag reements co nstitute t he en tire agreement co ncerning t he S ettlement o f t he 

Action, and no representations, warranties, or inducements have been made by any party hereto 

concerning this Stipulation or its exhibits other than those contained and memorialized in such 

documents. 

11.10 This S tipulation may b e e xecuted b y f acsimile o r e mail in  o ne o r mo re 

counterparts.  All executed counterparts and each of them shall be deemed to be one and the same 

instrument.  Counsel for the parties to the Stipulation shall exchange among themselves signed 

counterparts, and file with the Court a complete set of executed counterparts. 

11.11 This S tipulation s hall b e bi nding upon, a nd i nure t o t he be nefit of , t he 

successors and assigns of the parties hereto. 

11.12 This Stipulation shall not be construed more strictly against one party than 

another merely by virtue of the fact that it, or any part of it, may have been prepared by counsel for 

one of the parties, it being recognized that it is the result of arm’s length negotiations between the 

parties a nd all p arties h ave c ontributed s ubstantially a nd ma terially to  t he p reparation o f th is 

Stipulation.   

11.13 All counsel and any other person executing this Stipulation and any of the 

exhibits hereto, or any related Settlement documents, warrant and represent that they have the full 

authority to do so and that they have the authority to take appropriate action, required or permitted 

to be taken pursuant to the Stipulation to effectuate its terms.   
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11.14 Unless otherwise advised in writing, notices required or permitted by this 

Stipulation shall be submitted by overnight mail, electronic mail, or in person as follows: 

Notices to Lead Plaintiff or Plaintiff’s Counsel: 

Francis A. Bottini, Jr. 
Albert Y. Chang 
Chapin Fitzgerald Sullivan & Bottini LLP,  
550 West C Street, Suite 2000 
San Diego, CA 92101 
(619) 241-4810 (telephone) 
(619) 955-5318 (fax) 

   fbottini@cfsblaw.com  
   achang@cfsblaw.com   

 
Brian P. Murray 
Murray Frank LLP 
275 Madison Avenue, Suite 801 
New York, NY 10016 
(212) 681-1818 (telephone) 
(212) 682-1892 (fax) 
bmurray@murrayfrank.com 
 
Darren J. Robbins 
Keith F. Park 
James I. Jaconette 
Robbins Geller Rudman & Dowd LLP 
655 West Broadway, Suite 1900 
San Diego, CA  92101 
(619) 231-1058 (telephone) 
(619) 231-1058 (fax) 
jamesj@rgrdlaw.com  
 

Notices to Settling Defendants or Settling Defendant’s Counsel: 
 
 Evan A. Davis 
 David E. Brodsky 
 Cleary Gottlieb Steen & Hamilton LLP 
 One Liberty Plaza 
 New York, NY 10006 
 (212) 225-2000 (telephone) 
 (212) 225-3999 (fax) 
 edavis@cgsh.com 
  
11.15 Lead Plaintiff and Settling Defendants agree to use reasonable best efforts 
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to cooperate with one another in seeking: (i) Court entry of the Preliminary Settlement Approval 

Order and the Judgment and approval of the Stipulation and the Settlement; (ii) entry of the Irish 

High Court Orders; and (iii) to promptly agree upon and execute all such other documentations as 

may be reasonably required to obtain Final approval by the Court of the Settlement, and to obtain 

the other necessary Final orders by the Court and Irish High Court. 

11.16 The construction and interpretation of this Stipulation shall be governed by 

the internal laws of the State of New York without regard to conflicts of laws, except to the extent 

that federal law of the United States requires that federal law governs. 

11.17 The Court shall retain jurisdiction for a period of six years with respect to 

implementation and enforcement of the terms of the Stipulation. 

 

IN WITNESS WHEREOF, the parties hereto have caused the Stipulation to be executed 

dated as of August 11 , 2011. 

 

(Remainder of page intentionally left blank) 
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AMENDED AND RESTATED 

This 

STIPULATION AND AGREEMENT                                                
OF PARTIAL SETTLEMENT 

Amended a nd R estated Stipulation a nd A greement o f Partial Settlement ( the 

“Stipulation”) dated June 7,August 11, 2011, is made pursuant to Rule 23 of the Federal Rules of 

Civil Procedure, and entered into by and among lead plaintiff Neville Seymour Davis (the “Lead 

Plaintiff”), on be half o f himself a nd t he S ettlement C lass ( as de fined b elow), a nd D efendants 

HSBC Securities Services (Ireland) Limited (“HSSI”), HSBC Institutional Trust Services (Ireland) 

Limited (“HTIE”), HSBC Holdings plc and, in the event Lead Plaintiff’s motion to amend the 

Amended Complaint is granted, proposed defendant

This 

 HSBC Bank USA, N.A. (collectively,  t he 

“HSBC D efendants” o r t he “S ettling D efendants,” and t ogether w ith the Lead Plaintiff, the 

“Settling Parties”).   

Amended Stipulation is intended by the Settling Parties to fully and finally resolve, 

discharge, and settle the Released Claims (as defined below), subject to the terms and conditions 

set f orth b elow ( the “ Settlement”). 

WHEREAS: 

 It r estates, a mends a nd s upersedes t he S tipulation a nd 

Agreement o f P artial S ettlement d ated J une 7 , 2 011, a s a mended on J une 17, 2011 , a nd t he 

Supplemental Agreement dated June 7, 2011. 

 A. On M arch 19, 2009, F abian P errone a nd C hia-Hung K ao f iled a cl ass act ion 

complaint in the United States District Court for the Southern District of New York, captioned 

Perrone et al. v. Benbassat et al., Case No. 09 Civ. 2558 ( the “Action”).  Plaintiffs Perrone and 

Kao, on be half of  t hemselves a nd ot her pe rsons a nd e ntities w ho pur chased s hares of  T hema 

International F und plc, Primeo S elect F und, Herald U SA F und, a nd/or Herald ( LUX) Fund, 

brought claims for violations of the federal securities laws and various common law claims against 

THE LITIGATION 
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those funds, as well as their directors and service providers, arising out of those funds’ investments 

with Bernard L. Madoff Investment Securities (“BLMIS”) and subsequent losses stemming from 

the Ponzi scheme perpetuated by Bernard L. Madoff.   

 B. On O ctober 5, 2009, t he C ourt i ssued a n or der ( the “ Consolidation O rder”) 

consolidating the Action for pretrial purposes with other proceedings regarding the Herald, Primeo, 

and Thema International funds pending in Repex Ventures v. Madoff, et al., Case No. 09 Civ. 289 

(the “Repex Action”) and Leonhardt v . Madoff,

C. On February 10, 2010, Lead Plaintiff Davis and the other lead plaintiffs filed 

amended complaints in the Consolidated Actions.  The amended complaint filed by Lead Plaintiff 

Davis (the “Amended Complaint”) was filed on behalf of all persons and entities who either owned 

shares of Thema International Fund plc or its sub-fund Thema Fund (collectively, the “Fund”), on 

December 10, 2008 or purchased shares of the Fund between January 12, 2004 and December 14, 

2008.  The Amended Complaint alleged violations of §§ 10(b) and 20(a) of the Securities 

Exchange Act of 1934 (the “Exchange Act”) and various state law claims, including breach of 

contract, gross negligence, breach of fiduciary duty, aiding and abetting breach of fiduciary duty 

and unjust enrichment.  Among others, HSBC Holdings plc, HTIE, and HSSI were named as 

defendants in the Amended Complaint.  

 et al., Case No. 09 C iv. 2032 ( the “Leonhardt 

Action,” and, collectively with the Repex Action and the Action, the “Consolidated Actions”).  

The Consolidation Order named Repex Ventures, S.A. of the Repex Action as lead plaintiff for 

investors in the Herald Funds, Dr. Shmuel Cabilly of the Leonhardt Action as lead plaintiff for 

investors i n t he P rimeo Funds, a nd N eville S eymour D avis of  t he A ction a s l ead pl aintiff f or 

investors in the Thema International Fund.  
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D. Prior to the commencement of the Action, the Fund had commenced proceedings 

against its custodian, HTIE, in the Irish High Court - Commercial Division, alleging breach of the 

Custodian Agreement, unjustifiable failure to perform obligations under laws and regulations 

relating to Undertakings for Collective Investment in Transferable Securities (UCITS), and 

various tort claims, in Thema Int’l Fund plc v. HSBC Institutional Trust Services (Ireland) Ltd., 

Record Nos. 2008/10983P, 2009/565TP and 2009/566TP (H. Ct.) (the “HTIE Litigation”).  

Sixty-one individual Thema investors also commenced separate proceedings in Dublin between 

April 3, 2009 and December 10, 2010.   The HTIE Litigation and the investor actions were 

assigned to Judge Frank Clarke of the Commercial List.  Two of the investor actions, Kalix Fund 

Ltd. v. HSBC Institutional Trust Services (Ireland) Ltd., Record No. 3152P/2009 (H. Ct.) and UBI 

Banca v. HSBC Institutional Trust Services (Ireland) Ltd., Record No. 7189P/2009 (H. Ct.), were 

selected as cases to progress alongside the HTIE Litigation on a coordinated basis.  The other 

investor actions are effectively held in abeyance pending the outcome of the coordinated cases.   

E. In August 2010, counsel for the Lead Plaintiff and counsel for the Settling 

Defendants communicated regarding the possibility of participating in a mediation.  Following 

initial settlement discussions in New York in November 2010 and in San Diego in December 2010, 

the parties engaged the Honorable (Ret.) Daniel Weinstein, an experienced mediator and a retired 

California state court judge, to provide mediation services regarding settlement.   

F. On December 5, 2010, subsequent to the commencement of the parties’ settlement 

communications, the SIPC Trustee for the BLMIS Liquidation proceeding pending in the 

Bankruptcy Court for the Southern District of New York filed an amended complaint against, 

among others, the Fund and various HSBC entities, including the Settling Defendants.  See Picard 

v. HSBC Bank plc et al., Adv. Pro. No. 09-1364 (S.D.N.Y. Bankr.).  In that litigation, the SIPC 
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Trustee seeks to disallow the Fund’s customer claim in the BLMIS Liquidation, brings avoidance 

claims against the Fund, and asserts avoidance and common law claims against HSBC entities and 

other defendants, including aiding and abetting and contribution claims in respect of BLMIS’s 

fraud upon and breach of fiduciary duty to its customers.  The HSBC Defendants moved to have 

the SIPC Trustee’s case transferred from the Bankruptcy Court to the District Court on February 3, 

2011.  Following a hearing held on the motion on April 12, 2011, the Honorable Jed Rakoff, 

United States District Judge, withdrew the reference to resolve preliminary issues of whether the 

Trustee has standing under the Securities Investor Protection Act to assert the common law claims 

and whether those claims are preempted under the Securities Litigation Uniform Standards Act of 

1998.   The HSBC Defendants’ motion to dismissOn July 28, 2011, Judge Rakoff issued a decision 

dismissing the Trustee’s common law claims on these grounds is pending before Judge Rakoff.

G. On F ebruary 24 a nd 2 5, 2011, a  f ormal m ediation pr esided ove r b y J udge 

Weinstein t ook p lace i n N ew Y ork.  F ollowing t he f ormal s essions, the m ediator o versaw 

communications in March and April between the Settling Parties and played a significant role in 

facilitating the negotiations between the Settling Parties that have resulted in the Settlement. 

for 

lack of standing.  

H. On April 1, 2011, Lead Plaintiff filed a proposed Second Amended Complaint (the 

“Proposed Amended Complaint,” collectively with the Amended Complaint, the “Amended 

Complaints”).  The Proposed Amended Complaint omits the federal securities claims in light of 

the Supreme Court’s 2010 decision in Morrison v. National Australia Bank, added additional 

factual allegations, and asserts new common law derivative claims for gross negligence, 

negligence, professional negligence, aiding and abetting negligence, breach of fiduciary duty, and 
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third party beneficiary breach of contract.  The Proposed Amended Complaint also added HSBC 

Bank USA, N.A. as a defendant.     

I. On April 5, 2011, t he Settling Parties reached an agreement in principle to settle 

this Action. 

J. On April 7, 2011, counsel for the SIPC Trustee filed a complaint against the lead 

plaintiffs of  t he C onsolidated A ctions, s eeking t o e njoin t he C onsolidated A ctions f rom 

proceeding, c iting those actions’ competition with the SIPC Trustee’s suit against HSBC.  See 

Picard v. Repex Ventures, S.A., et al., Case No. 11 AP 01727.  Lead Plaintiff Davis has moved to 

withdraw the reference of that injunction proceeding so that Judge Rakoff may preside over i t.   

Judge Rakoff has accepted Lead Plaintiff’s motion to withdraw as related to the SIPC Trustee’s 

action against the HSBC Defendants. 

K.  The parties have conducted confirmatory discovery that included, inter alia, 

production of documents by the Settling Defendants and a deposition of a senior HSBC official 

with knowledge of the Settling Defendants’ dealings with and due diligence of BLMIS.  

L. 

M. 

On J une 7, 2011, t he S ettling P arties e xecuted a S tipulation a nd A greement of  

Partial Settlement that has been restated, amended an superceded by this Stipulation.  On June 17, 

2011, Lead Plaintiff filed a motion for preliminary approval of the Settlement. 

On June 30, 2011, Thema filed an application before the Irish High Court seeking, 

inter alia, directions as to whether in the event this Settlement is finally approved by the Court it 

would be recognized or enforced in Ireland.  On August 4, 2011, t he Irish High Court issued a 

judgment directing that HTIE issue an application before the Irish High Court as to what effect the 

Settlement should have on the Irish proceedings in the event that the Settlement were to be finally 
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approved.  T he Irish High Court has scheduled a hearing on H TIE’s anticipated application for 

October 11, 2011, and indicated that it expects to issue a ruling in mid- to late-October 2011.     

N. L. 

O. 

The S ettling Defendants de ny any and a ll allegations of  w rongdoing, f ault, 

liability or damage to Lead Plaintiff and the Settlement Class arising out of the conduct, statement, 

acts or omissions alleged in the Amended Complaints, deny that they engaged in any wrongdoing 

whatsoever, a nd b elieve t hat t hey diligently and a dequately di scharged t heir dut ies as  s ervice 

providers t o t he F und i n a ccordance w ith a pplicable l aw.  T he S ettling D efendants a nd t heir 

counsel deny the allegations contained in the Amended Complaints and maintain that they have 

meritorious de fenses t o t he a llegations.  H owever, t he S ettling D efendants r ecognize th at 

continued de fense of  t he A ction w ould e ntail s ignificant bur den a nd e xpense, a nd e xpose t he 

Settling Defendants to substantial liability if their defenses were not successful.  Accordingly, the 

Settling Defendants have concluded it is desirable fully and finally to resolve the Action upon the 

terms and conditions set forth in this Stipulation, which shall in no event be construed or deemed to 

be evidence of or an admission or concession on the part of any Settling Defendant with respect to 

any claim of any fault or liability or wrongdoing or damage whatsoever, or any infirmity in the 

defenses that the Settling Defendants have asserted or would assert. 

M. The Lead Plaintiff and his counsel believe that the Action has merit.  However, 

Plaintiff’s Counsel recognize and acknowledge the expense, length, difficulties and risks inherent 

to litig ating claims a s complex a s th ose c ontained in  th e A ction.  P laintiff’s C ounsel h ave 

conducted investigations relating to the claims and the underlying events and transactions alleged 

in t he A ction.  P laintiff’s C ounsel ha ve r eviewed a nd a nalyzed doc umentary a nd de position 

evidence and have researched the applicable law with respect to the claims of the Lead Plaintiff 

and t he S ettlement C lass ag ainst t he S ettling D efendants and t he p otential d efenses t hereto.   
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Plaintiff’s Counsel are mindful of the risk to the class of dismissal of the Action on grounds of, 

inter alia, forum non c onveniens and lack of shareholder standing to assert the claims, some of 

which are already being asserted in Ireland against HTIE by the Fund, as well as the risk that the 

Settling Defendants might prevail through a dispositive motion or at trial.  Accordingly, the Lead 

Plaintiff and Plaintiff’s Counsel have concluded that it is desirable fully and finally to resolve the 

Action upon the terms and conditions set forth in this Stipulation, which shall not be construed or 

deemed to be a concession by Lead Plaintiff or any Settlement Class Member of any infirmity in 

the claims asserted in the Action or any other action. 

P. N. 

Q. 

The parties to this Stipulation recognize that the Action has been filed by the 

Lead Plaintiff and defended by the Settling Defendants in good faith with adequate basis in fact 

under Federal Rule of Civil Procedure 11, but nevertheless consider that resolution of the Action is 

advisable from the point of view of all the Settling Parties.   

O. Based upon their investigation and confirmatory discovery as set forth above, 

Lead Plaintiff and Plaintiff’s Counsel have concluded that the terms and conditions of this 

Stipulation are fair, reasonable and adequate to Lead Plaintiff and the Settlement Class, and are in 

their best interests, and Lead Plaintiff has agreed to settle the claims raised in the Action against 

the Settling Defendants pursuant to the terms and provisions of this Stipulation, after considering 

(a) the substantial benefits that the members of the Settlement Class will receive from settlement of 

the Action, (b) the delays and attendant costs of protracted litigation, and (c) the risks and 

uncertainties inherent in litigation and particularly those in this complex litigation due to several 

factors, including the competing SIPC Proceedings.  

TERMS OF STIPULATION AND AGREEMENT OF PARTIAL SETTLEMENT 
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NOW THEREFORE, without any admission or concession on the part of Lead Plaintiff of 

any l ack o f m erit of  t he A ction w hatsoever, a nd w ithout a ny admission or  c oncession of  a ny 

liability or wrongdoing or lack of merit in the defenses whatsoever by Settling Defendants, it is  

hereby S TIPULATED AND AGR EED, b y and b etween t he Settling P arties, t hrough t heir 

respective counsel, subject to approval of the District Court, pursuant to Rule 23(e) of the Federal 

Rules of Civil Procedure and other applicable rules, in consideration of the benefits flowing to the 

parties hereto from the Settlement herein set forth, that all Released Claims (defined below)  as 

against t he S ettling D efendants s hall be  c ompromised, s ettled, r eleased a nd di smissed w ith 

prejudice, upon and subject to the following terms and conditions: 

1. DEFINITIONS 

As used in this Stipulation, the following terms shall have the following meanings: 

1.1 “Action” means the action captioned Davis v. Benbassat et al., Case No. 09 

Civ. 2558  (S.D.N.Y.) a nd c onsolidated f or pr e-trial pur poses unde r t he c aption In r e H erald, 

Primo and Thema Fund Litigations, Case No. 09 Civ. 289 (S.D.N.Y). 

1.2 “Administrative E xpenses” m eans t he ex penses i ncurred in t he 

administration of this Settlement, including, without limitation, all expenses or costs associated 

with p roviding notice to  the C lass, locating C lass Members, determining the e ligibility o f any 

person to be a Settlement Class Member or Authorized Claimant, obtaining information regarding 

the i nvestment acco unt of ea ch S ettlement C lass M ember w ith t he Fund, a nd a dministering, 

calculating and d istributing the Net Settlement Fund to  Authorized Claimants.  A dministrative 

Expenses al so i nclude al l r easonable t hird-party fees an d ex penses i ncurred b y t he S ettlement 

Administrator in administering the terms of this Stipulation.   
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1.3 “Authorized C laimant” me ans a ny S ettlement C lass M ember e ntitled to  

recovery pursuant to the terms of the Stipulation and the Plan of Allocation. 

1.4 “Claimant” means any Settlement Class Member who seeks a disbursement 

from the N et S ettlement F und a nd w ho s ubmits a  c ompleted P roof o f C laim, Release and 

Assignment. 

1.5 “Court” means the United States District Court for the Southern District of 

New York. 

1.6 “Defendants” means each and all of the defendants named in the Amended 

Complaints. 

1.7 “Effective Date” means the date upon which all of the conditions specified 

in ¶8.1 of the Stipulation have been satisfied.  

1.8 “Escrow Account” m eans the interest bearing account maintained by the 

Escrow Agent at [Citibank].Citi Private Bank, 787 West 5th Street, Los Angelos, CA 90071.

1.9 “Escrow Agent” means Chapin F itzgerald Sullivan & Bottini LLP.  T he 

Escrow Agent shall perform the duties set forth in this Stipulation. 

   

1.10 “Fairness H earing” m eans t he he aring t o be  c onducted b y t he C ourt t o 

determine the fairness, adequacy and reasonableness of the Settlement pursuant to Rule 23 of the 

Federal Rules of Civil Procedure and whether to issue the Settlement Approval Order

1.11 “Final” or “Finality,” with respect to the 

Judgment. 

Irish High Court Orders, the SIPC 

Trustee Bar Order, and/or the Judgment (each an “Order” and collectively the “Orders”),Judgment 

means: ( 1) i f no  a ppeal i s f iled, t he e xpiration da te of  t he t ime p rovided f or unde r t he 

corresponding rules of the applicable court or legislation for filing or noticing of any appeal from 

the OrdersJudgment; or (2) if there is an appeal from the OrdersJudgment, the date of (a) f inal 
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dismissal of any appeal from the OrdersJudgment, or (b) the date of final affirmance on an appeal 

of the OrdersJudgment, the expiration of the time to file a petition for a writ of certiorari or other 

form of review or the denial of a writ of certiorari or other form of review of the OrdersJudgment, 

and, i f c ertiorari or  ot her f orm of  r eview i s g ranted, t he da te of  f inal a ffirmance of  

the OrdersJudgment

  Any proceeding or order, or any appeal or petition for a writ of certiorari or other 

form of review pertaining solely to (i) any application for attorneys’ fees, costs or expenses, and/or 

(ii) the Plan of Allocation, shall not in any way delay or preclude the Orders from becoming Final. 

 following review pursuant to that grant.   

1.12 “Fund” m eans T hema International F und pl c t ogether w ith i ts s ub-fund 

Thema Fund. 

1.13 “Gross S ettlement F und” me ans ( 1) th e S ettlement A mount a nd ( 2) a ny 

interest on or other income or gains earned thereon while such amount is held by the Escrow Agent 

and invested consistent with the terms of this Stipulation. 

1.14 “Individual Claim Amount” means the portion of the Net Settlement Fund 

that the Settlement Administrator determines, pursuant to the terms of this Stipulation and the Plan 

of Allocation, shall be allocated to each Authorized Claimant. 

1.15 “Judgment” means the Settlement Approval Order and Judgment and Order 

of Dismissal, substantially in the form attached hereto as Exhibit “D“C,” to be entered by the Court, 

following entry of the Settlement Approval Order and the occurrence or waiver of the condition set 

forth in paragraph 8.1(d) below approving the terms of this Stipulation pursuant to Federal Rule of 

Civil Procedure 23 and dismissing the Action with prejudice as against the Settling Defendants

1.16 “Lead P laintiff” m eans N eville S eymour D avis, co urt-appointed l ead 

plaintiff in the Action. 

. 
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1.17 “Net Loss” means the loss suffered by a Claimant to the extent his, her or its 

aggregate investment in the Fund exceeded the amount of proceeds received from the redemption 

or sale of shares in the Fund.   

1.18 “Net Settlement Fund” has the meaning defined in ¶6.5(ef

1.19 “Non-Settling D efendants” m eans t he Defendants o ther t han t he S ettling 

Defendants named in the Amended Complaints and any other person or entity who is subsequently 

added as a defendant in a subsequent complaint filed by the Lead Plaintiff. 

) hereof.  

1.20 “Notice” means the Notice of Proposed Settlement which is to be sent to 

Settlement Class Members substantially in the form attached hereto as Exhibit “A-1”. 

1.21 “Plaintiff’s Lead C ounsel” m eans t he l aw f irm o f C hapin F itzgerald 

Sullivan & Bottini LLP, court-appointed Plaintiff’s Lead Counsel in the Action.  

1.22 “Plan o f A llocation” m eans t he p lan o r f ormula of  a llocation of  t he 

Settlement F und, w hich is  to  b e s ent to  S ettlement C lass M embers s ubstantially in  th e f orm 

attached h ereto as  E xhibit “A-2,” whereby th e N et S ettlement F und s hall b e d istributed to  

Authorized Claimants by the Notice and Claims Administrator.  T he Settling Defendants shall 

have no responsibility for and no liability with respect to the Plan of Allocation or any distributions 

made pursuant thereto or for any estimates of recovery in the Notice or otherwise.   

1.23 “Plaintiff’s Counsel” means the Plaintiff’s Lead Counsel and the law firms 

of Robbins Geller Rudman & Dowd LLP and Murrray Frank & Sailer LLP. 

1.24 “Preliminary S ettlement A pproval O rder” m eans an  o rder b y t he C ourt, 

substantially in  th e f orm a ttached a s Exhibit “B,” preliminarily a pproving t his S tipulation, 

including t he f orms a nd pr ocedure f or pr oviding not ice t o t he S ettlement C lass, c onditionally 

certifying t he Lead Plaintiff a s th e r epresentative of th e S ettlement C lass a nd Plaintiff’s Lead 
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Counsel as counsel to the Class, establishing a procedure for members of the Settlement Class to 

follow in order to  object to  the Settlement set forth in  this Stipulation, and setting a date for a  

Fairness Hearing.   

1.25 “Proof of Claim, Release and Assignment” means the form to be sent to the 

Settlement C lass M embers, s ubstantially in  th e f orm attached a s E xhibit “ A-4”, b y w hich 

Claimants may make claims against the Net Settlement Fund, and by which Claimants shall make 

all releases and assignments specified in ¶¶2.13, 2.14 and 4.1.  

1.26 “Publication N otice” m eans t he s ummary not ice of  pr oposed S ettlement 

and hearing for publication substantially in the form attached as Exhibit “A-3”. 

1.27 “Released Claims” shall mean all claims, counterclaims, rights, causes of 

action, o r lia bilities o f e very n ature and de scription, w hether know n or  Unknown ( as de fined 

herein), whether arising under federal, state, common or foreign law, that were or could have been 

asserted in the Action or  any other action in the United States or  elsewhere in any jurisdiction 

throughout t he w orld i n w hich t he R eleased Parties a re dom iciled o r ot herwise s ubject t o 

jurisdiction, by any Settlement Class Member, that arise out of, are based upon, or related to the 

allegations, t ransactions, facts, matters, o r occurrences set forth o r referred to in the Amended 

Complaint or the Proposed Amended Complaint concerning or relating to investments in the Fund

   “Released Claims” does not include claims, rights or causes of action or liabilities 

whatsoever related to the enforcement of the Settlement, including, without limitation, any of the 

, 

or that would be barred by res judicata or collateral estoppel if the claims asserted in the Action had 

been fully litigated on the merits to a final judgment in favor of the party against whom such claims 

were brought.  
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terms of  t his S tipulation or  or ders o r j udgments i ssued b y t he courts i n c onnection w ith t he 

Settlement or any claims asserted or that could be asserted against the Non-Settling Defendants. 

1.28 “Releasing P arties” m eans t he Lead P laintiff, t he Settlement C lass 

Members and their respective counsel. 

1.29 “Released Parties” means the Settling Defendants.  R eleased Parties also 

shall include the Settling Defendants’ current and former subsidiaries, parents, principals, direct or 

indirect a ffiliates, in cluding without limita tion HSBC B ank p lc, general or l imited p artners o r 

partnerships, successors and predecessors, heirs, assigns, officers, di rectors, agents, employees, 

fiduciaries, and attorneys.  Released Parties shall not include the Non-Settling Defendants, except 

for acts or omissions within the course of any former employment with a Settling Defendant. 

1.30 “Reserve Amount” shall be the amount that Lead Plaintiff shall be entitled, 

for the benefit of the Class and upon approval of the Court, to set aside from the Gross Settlement 

Fund in a segregated account maintaintedmaintained by Plaintiff’s Lead Counsel in order to fund 

fees and expenses to be incurred as a result of the litigation of claims and causes of action outside 

the United States against the Non-Settling Defendants.  Any portion of the Reserve Amount not 

used for prosecution of the Action against the Non-Settling Defendants shall be added to the Net 

Settlement Fund.  Lead Plaintiff currently intends to request approval of the Court of a $10 million 

Reserve Amount in connection with the motion for preliminary approval of this Settlement, but 

reserves his right to seek a greater or lesser Reserve Amount.  Settling Defendants will take no 

position on s uch a pplication.  Prior to  th e E ffective D ate, u p t o $1 m illion f rom t he R eserve 

Amount may be applied to such fees and expenses incurred after entry of the Settlement Approval 

OrderJudgment.  N o f unds shall be  pa id out  from t he R eserve Amount before entry o f 
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the Settlement Approval OrderJudgment

1.31 “Settlement” me ans th e s ettlement o f th e Action c ontemplated b y th is 

Stipulation.  

.  Amounts in excess of $1 million shall not be paid out 

until after the Effective Date.   

1.32 “Settlement A dministrator” me ans G ilardi &  Co. L LC, e ngaged b y 

Plaintiff’s Lead Counsel and appointed by the Court to perform duties including but not limited to 

provision of  not ice t o t he S ettlement C lass, c alculation of  Individual C laim A mounts, and 

implementation of the Plan of Allocation.   

1.33 “Settlement Amount” means the principal amount of $62.5 million. 

1.34 

1.34 “Settlement A pproval Order” m eans a n Order b y t he C ourt finally 

approving t he t erms of  t his S tipulation pur suant t o F ederal R ule o f C ivil P rocedure 23, 

substantially in the form attached hereto as Exhibit “C”. 

1.35 “Settlement Class” means, for the purposes of this Settlement only, all 

persons and entities (other than persons or entities who timely and validly request exclusion from 

the Settlement Class) who were registered or beneficial owners of shares of Thema International 

Fund plc or its sub-fund Thema Fund on December 10, 2008, and suffered damages thereby due to 

the conduct a lleged i n the A mended C omplaints, including t he l egal r epresentatives, he irs, 

successors i n i nterest, a ssigns an d t ransferees, i ntermediate an d r emote, o f al l such f oregoing 

holders a nd/or ow ners, i mmediate a nd r emote.  Excluded f rom th e S ettlement C lass a re 

Defendants and each of their officers and directors, as well as their families and affiliates, provided 

however that any affiliate of the Settling Defendants acting as agent or nominee for a beneficial 

owner of shares of the Fund who is not a person or entity described above shall be deemed to be a 

Settlement Class Member. 
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1.35 1.36 “Settlement Class Member” means a member of the Settlement Class 

defined in ¶1.35.

1.36 

1.34. 

1.37 

1.37 

“Settling Defendants” means HSBC Holdings plc, HSBC Institutional 

Trust Services ( Ireland) Limited, HSBC Securities Services ( Ireland) Limited and, in the event 

Plaintiff Counsel’s motion to amend the Amended Complaint is granted, HSBC Bank USA, N.A. 

1.38 

1.38 

“Settling Defendants’ C ounsel” me ans C leary G ottlieb S teen & 

Hamilton LLP. 

1.39 

1.39 

“Settling P arties” means, c ollectively, th e S ettling D efendants a nd 

Lead Plaintiff. 

1.40 

1.40 

“SIPC T rustee” m eans Irving H. P icard, Trustee a ppointed by t he 

Securities Investor Protection Corporation for the Liquidation of Bernard L. Madoff Securities. 

1.41 “Stipulation” me ans th is Amended an d R estated 

1.41 

Stipulation a nd 

Agreement of Partial Settlement. 

1.42 “Taxes” m eans ( i) any an d al l ap plicable t axes, d uties an d similar 

charges imposed by a government authority (including any estimated taxes, interest or penalties) 

arising in any jurisdiction, if any, (A) with respect to the income or gains earned by or in respect of 

the Gross Settlement Fund, including, without limitation, any taxes that may be imposed upon 

Settling Defendants or their counsel with respect to any income or gains earned by or in respect of 

the Gross Settlement Fund for any period while it is held by the Escrow Agent during which the 

Gross Settlement Fund does not qualify as a Qualified Settlement Fund for federal or state income 

tax purposes; or (B) by way of withholding as required by applicable law on any distribution by the 

Escrow Agent or the Settlement Administrator of any portion of the Gross Settlement Fund to 

Authorized Claimants and other persons entitled hereto pursuant to this Stipulation; and (ii) any 
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and a ll e xpenses, l iabilities a nd c osts i ncurred in c onnection w ith t he t axation of  t he G ross 

Settlement Fund (including without limitation, expenses of tax attorneys and accountants).  

1.42 1.43 

A general release does not extend to claims which the creditor does 
not know  or  s uspect t o e xist i n hi s or  he r f avor a t t he t ime of  
executing t he r elease, w hich i f know n b y hi m o r he r m ust ha ve 
materially affected his or her settlement with the debtor. 

“Unknown Claims” means any and all Released Claims that any of the 

Lead Plaintiff, Settlement Class Members or Settling Defendants does not know or suspect to exist 

in his, her or its favor as of the Effective Date and which, if known by him, her or it, might have 

affected h is, her o r its  decision(s) with respect t o the Settlement.  W ith respect to  any and a ll 

Released Claims, including any Unknown Claims, the parties stipulate and agree that upon t he 

Effective D ate, t he Lead P laintiff and t he S ettling Defendants shall ex pressly waive, and e ach 

Settlement Class Member shall be deemed to have waived, and by operation of the Judgment shall 

have expressly waived, any and all provisions, rights and benefits conferred by any law of any 

state of the United States, any principle of common law or any law of any foreign jurisdiction, 

which is similar, comparable, or equivalent to Cal. Civ. Code § 1542, which provides: 

 
Lead Plaintiff and Settling Defendants acknowledge, and Class Members by operation of law shall 

be deemed to have acknowledged, that the inclusion of “Unknown Claims” in the definition of 

Released Claims was separately bargained for and was a key element of the Settlement.   

2. THE SETTLEMENT 

a. Scope and Effect of Settlement 

2.1 The obl igations i ncurred pur suant t o t his S tipulation s hall be  i n f ull a nd 

final disposition of the Action as regards the Settling Defendants. 

b. Settlement Monetary Consideration 

2.2 In co nsideration f or t he r elease an d d ischarge provided he rein, a nd t he 
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agreement by Lead Plaintiff on behalf of himself and the Settlement Class to the other settlement 

terms and conditions he reof, on J une 27, 2011, the S ettling D efendants shall cau secaused the 

Settlement Amount of $62.5 million to be paid to the Escrow Agent within 21 days of the date the 

Stipulation is signed as part of the Gross Settlement Fund.

2.3 Other than as described in ¶2.7, no amount may be disbursed from the Gross 

Settlement F und p rior t o t he E ffective D ate, ex cept t hat: ( a) T axes an d o ther A dministrative 

Expenses described in ¶¶1.2, 

.  

1.42,1.41,

2.4 In t he e vent t he C ourt doe s not  i ssue a  

 3.5, and 6.5(a)-(c) may be paid from the Gross Settlement 

Fund as they become due; (b) any award for attorney’s fees and expenses that is allowed by the 

Court pursuant to ¶7.1 and ¶7.2 below, may be paid from the Gross Settlement Fund in accordance 

with those provisions; and (c) the Gross Settlement Fund may be repaid to the Settling Defendants 

to the extent authorized under ¶2.4 and ¶9.2 below.  

Settlement A pproval O rder 

or Judgment, or the Settlement Approval Order or 

c. Settlement Fund  

Judgment is overturned on appeal or by writ, or 

does not become Final for some other reason, including the non-occurrence of the Irish High Court 

Order C ondition, all of  the f unds i n t he E scrow A ccount not  previously s pent or  c ommitted 

pursuant to ¶2.3(a) and ¶2.7 shall be returned to the Settling Defendants, including interest earned 

thereon, within five (5) days of receipt of written demand by the Settling Defendants or any one of 

them as representative for all of them.  

2.5 The E scrow A gent s hall in vest th e S ettlement A mount in  in struments 

backed by the full faith and credit of the United States Government or fully insured by the United 

States Government or an agency thereof, and shall collect and reinvest all earnings accrued thereon.  

All funds held by the Escrow Agent shall be deemed to be in the custody of the Court until such 
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time as the funds shall be distributed pursuant to the Plan of Allocation or otherwise disbursed 

pursuant to this Stipulation and/or further order of the Court. 

2.6 The Escrow Agent shall not make disbursements except as provided by this 

Stipulation or by an Order of the Court. 

2.7 The Gross Settlement Fund shall be used to pay (i) any unpaid portions of 

the Notice and Administrative Expenses referred to in ¶3.5 and ¶6.5(a)-(b) hereof; (ii) the amount 

set aside to fund the Reserve Amount; (iii) Taxes; and (iv) any attorneys’ fee and expense award.  

The balance of the Gross Settlement Fund (inclusive of interest earned) shall be the Net Settlement 

Fund.   

2.8 The Settling Parties hereto agree that the Gross Settlement Fund is intended 

to be a Qualified Settlement Fund within the meaning of Treasury Regulation § 1.468B-1, and that 

the Escrow Agent as administrator of the Gross Settlement Fund within the meaning of Treasury 

Regulation §  I.468B-2(k)(3), s hall be  r esponsible, w ith t he assistance of  t he S ettlement 

Administrator, for filing t ax returns and any other t ax reporting for or  i n r espect of  t he G ross 

Settlement Fund and paying from the Gross Settlement Fund any Taxes owed with respect to the 

Gross Settlement Fund.  The Settling Parties hereto agree that the Gross Settlement Fund shall be 

treated as  a Q ualified Settlement F und f rom t he ear liest d ate p ossible, an d a gree t o an y 

relation-back election required to treat the Gross Settlement Fund as a Qualified Settlement Fund 

from the earliest date possible. 

2.9 All T axes s hall be  pa id out  of  t he G ross S ettlement F und, s hall be  

considered to be  an Administrative Expense of  the Settlement and shall be timely p aid b y the 

Escrow Agent without prior Order of the Court.  The Gross Settlement Fund or the Escrow Agent 

shall, to the extent required by law, be obligated to withhold from any distributions to Authorized 
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Claimants and other persons entitled thereto pursuant to this Stipulation any funds necessary to 

pay Taxes including the establishment of adequate reserves for Taxes as well as any amount that 

may be required to be withheld under Treasury Reg. 1.468B-(1)(2) or otherwise under applicable 

law in respect of such distributions.  Further, the Gross Settlement Fund shall indemnify and hold 

harmless the Defendants and their counsel for Taxes (including, without limitation, taxes payable 

by reason of any such indemnification payments). 

2.10 Settling Parties and their respective counsel have made no representation or 

warranty w ith r espect to  th e ta x treatment b y th e Lead P laintiff, S ettlement C lass M ember o r 

Authorized Claimant of any payment or transfer made pursuant to this Stipulation or derived from 

or made pursuant to the Settlement Fund. 

2.11 Each Authorized Claimant shall be solely responsible for the federal, state 

and local tax consequences to him, her or it of the crediting of an Individual Claim Amount to him, 

her or it pursuant to this Stipulation. 

2.12 The Settling Defendants, the Released Parties, and their respective counsel 

shall not have any responsibility for or liability whatsoever with respect to (i) any act, omission or 

determination of Plaintiff’s Lead Counsel, the Escrow Agent or the Settlement Administrator, or 

any of their respective designees or agents, in connection with the administration of the Settlement 

or otherwise; (ii) the management, investment or distribution of the Gross Settlement Fund; (iii) 

the Plan of Allocation; (iv) the determination, administration, calculation or payment of any claims 

asserted against the Gross Settlement Fund; (v) any losses suffered by, or fluctuations in the value 

of, the Gross Settlement Fund; or (vi) the payment or withholding of any Taxes, expenses and/or 

costs incurred in connection with the taxation of the Gross Settlement Fund or the filing of any 

returns. 
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d. Assignment to Settling Defendants of Certain Interests 

2.13 Upon the Effective Date, the Lead Plaintiff and each of the Settlement Class 

Members by virtue of this Settlement Agreement and by operation of the Judgment shall have (1) 

irrevocably assigned and conveyed to the Settling Defendants all of their interest in any recovery 

by or benefit accruing t o the Fund, or any di stribution or  payment arising out of  the s ame, on 

account of current or future Fund litigation against the Settling Defendants or any of their affiliates,  

including without limitation the HTIE Litigation, and (2) delegated to the Settling Defendants, to 

the full extent permitted by applicable law, the power and right to act on their behalf in effectuating 

this assignment and in all matters relating to current or future litigation by the Fund against the 

Settling D efendants.  In a ddition, Settlement C lass M embers w ho elect t o p articipate i n t he 

Settlement by filing a Proof of Claim, Release and Assignment shall confirm the assignment of 

such interest by executing an express written assignment in  the form set forth in  Part V(A) of 

Exhibit A-4 attached hereto.    

e. Assignment by Claimants of Their Claims Against 
Non-Settling Defendants to Lead Plaintiff 

2.14 In consideration of the Settlement Amount, Settlement Class Members who 

elect to  participate in  th e Settlement b y f iling a  Proof o f C laim, Release and Assignment will 

execute an  as signment in the fo rm s et fo rth i n P art V (B) o f E xhibit A -4 at tached h ereto, 

irrevocably conveying to Lead Plaintiff the right to pursue, on their behalf and for their benefit, 

claims concerning or relating to investments in the Fund arising out of, based upon, or relating to 

the allegations, transactions, facts, matters, or occurrences set forth or referred to in the Amended 

Complaint or the Proposed Amended Complaint against all Non-Settling Defendants, any of their 

affiliates, or  a ny ot her persons or  e ntities i n a ny domestic or  f oreign forum ( the “ Assigned 

Claims”).  T he a ssignment s hall a lso c ontain a  full a nd c omplete r elease, in demnifying Lead 
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Plaintiff f rom any and a ll c laims relating to  the pursuit o f such assigned c laims and causes o f 

action.   

2.15 The Honorable Howard B. Wiener (Ret.) shall serve as guardian ad litem 

for the Settlement Class to oversee Plaintiff'’s Lead Counsel with respect to the litigation of the 

non-settled claims.  Justice Wiener'’

f.  Settling Defendants’ Agreement to Cooperate With Respect 
to  Discovery 

s fees and expenses will be paid out of the Reserve Amount.     

2.16 The S ettling D efendants ag ree t o co operate w ith L ead P laintiff an d 

Plaintiff’s C ounsel w ith r espect t o a ny reasonable r equest f or do cuments, e xcluding i nternal 

HSBC communications, that are not available from the Non-Settling Defendants, directly relevant 

to a h ighly m aterial i ssue co ncerning cl aims or c auses o f action a gainst t he N on-Settling 

Defendants, and not privileged or otherwise protected from discovery.  Such cooperation will also 

include providing Lead Plaintiff and Plaintiff’s Counsel with Settling Defendants’ productions to 

third pa rties i n r esponses to discovery pr opounded upon t he S ettling D efendants in Ireland or  

through third party discovery in connection with the Action.  Settling Defendants agree to produce 

such requested documentary evidence and make available a witness or witnesses to authenticate 

documents a nd no m ore t han t wo w itnesses t hen e mployed b y t he S ettling D efendants for 

deposition and testimony at trial if necessary.  No discovery under this section shall occur until 12 

months after the Effective Date.  Lead Plaintiff shall reimburse the Settling Defendants from the 

Reserve Amount f or a ll r easonable costs a nd e xpenses ( including attorneys’ f ees) i ncurred i n 

cooperating with any discovery request hereunder.  

3. PRELIMINARY APPROVAL ORDER, NOTICE ORDER, AND FAIRNESS 
 HEARING  

3.1 Promptly upon the execution of this Stipulation, the Settling Parties will file 
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a motion for preliminary approval of the Settlement with the Court, submitting this Stipulation and 

its Exhibits. 

3.2 Plaintiff’s Lead Counsel shall apply to the Court for entry of a Preliminary 

Settlement Approval Order, substantially in the form annexed hereto as Exhibit B.  S uch Order 

shall, a mong ot her p rovisions, c ertify th e Settlement Class pursuant t o F ederal R ule of  C ivil 

Procedure 23(b)(3), for settlement purposes only. 

3.3 Such O rder s hall i nclude a pproval f or t he m ailing of  a N otice a nd 

publication of a Publication Notice, substantially in the forms of Exhibits A-1 and A-3 attached 

hereto.  T he Publication Notice shall be published at least weekly for two weeks in at least one 

paper of general circulation in each of Ireland, the United Kingdom, Italy, Switzerland, France, 

Austria, Germany, Russia, Israel, Mexico, Argentina and Brazil and in two financial publications 

of general world-wide circulation. The Publication Notice shall provide instructioninstructions

3.4 The mailing or publication of the Notice and Publication Notice shall not 

occur until the Court enters the Preliminary Settlement Approval Order. 

 for 

accessing t he N otice, t he P roof of  C laim, R elease a nd A ssignment f orm and other material 

settlement documents on the internet.  The Notice shall include the general terms of the Settlement 

and the provisions of the Plan of Allocation, substantially in the form attached hereto as Exhibit 

A-2, and shall describe the procedure by which recipients may submit Proof of Claim, Release and 

Assignment forms, attached hereto as Exhibit A-4, object to the Settlement or Plan of Allocation, 

or request exclusion from the Settlement Class, and shall provide the date and time of the Fairness 

Hearing. 

3.5 To assist in dissemination of the Notice and publication of the Publication 

Notice, upon preliminary approval of the Settlement the Settling Defendants shall contribute 50% 
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of the actual costs of notice and publication, up t o a maximum of $500,000, and the remaining 

costs shall be  paid from the Gross Settlement Fund.  In the event that the Settlement does not  

become f inally ef fective, money pa id or  i ncurred f or not ice e xpenses s hall not  be  r eturned or  

repaid to the Settling Defendants.  

3.6 Unless otherwise agreed by the Settling Parties, within five (5) 

3.7 

days after 

the Preliminary Settlement Approval Order is entered, the Settling Parties shall use reasonable best 

efforts to  f acilitate th e p rovision to  th e S ettlement A dministrator o f th e n ame a nd la st k nown 

address of each Settlement Class Member who is a shareholder registered on the books of the Fund 

in a searchable database or other format agreed to by the Settling Parties for the purpose of mailing 

the Notice to such registered shareholders.  Alternatively, HSSI may mail the Notice to registered 

shareholders and p rovide confirmation o f th e m ailing to  th e S ettlement Administrator w ithout 

providing the names and last known addresses of  such registered shareholders.  In such event, 

HSSI shall (1) use best efforts, in compliance with EU data protection legislation, to disclose such 

names and last known addresses on a  confidential basis to the Settlement Administrator for the 

purposes of administering the Settlement or (2) assist the Settlement Administrator in determining 

whether persons or entities submitting Proofs of Claims, objections, or requests for exclusions are 

entitled to do so.  

3.8 Plaintiff’s Lead Counsel shall request that, after Notice is given, the Court 

hold the Fairness Hearing and enter a 

In approving the form of Notice, the Court shall direct that all registered 

shareholders forward such Notice to any beneficial owner or party in interest and report to the 

Settlement Administrator on the action it h as taken to comply with this d irective.  The cost of  

forwarding and reporting shall be reimbursed on request as a cost of giving Notice. 

Settlement Approval OrderJudgment for the litigation, in 
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substantially the form attached hereto as Exhibit C. 

4. RELEASES 

4.1 Upon the Effective Date, as defined in ¶1.7 hereof, the Lead Plaintiff and 

each Settlement Class Member shall be deemed to have, and by operation of the Judgment shall 

have, fully, finally, and forever released, relinquished and discharged all Released Claims against 

the Settling Defendants, whether or not such Settlement Class Member executes and delivers the 

Proof o f C laim, Release and A ssignment or s hares in  th e N et S ettlement F und.  In a ddition, 

Settlement Class Members who submit a Proof of Claim, Release and Assignment will execute an 

express written confirmation of release in the form set forth in Part IV of Exhibit A-4 attached 

hereto.  

4.2 Nothing in this Stipulation is intended to release any claims asserted by the 

Settlement Class against any Non-Settling Defendants, except as expressly provided herein. 

4.3 Upon the Effective Date, as  defined in ¶1.7 hereof, each of the Released 

Parties shall be deemed to have, and by operation of the Judgment shall have, fully, finally, and 

forever released, relinquished, and discharged each and all of the Lead Plaintiff, Settlement Class 

Members, and P laintiff’s Counsel f rom a ll c laims ( including Unknown C laims) a rising out  of , 

relating to, or in connection with the institution, prosecution, assertion, settlement or resolution of 

the Action or the Released Claims. 

4.4 Nothing in this Stipulation shall bar the Settling Parties from bringing any 

action or claim to enforce the terms of this Stipulation or the Judgment. 

5. BAR ORDERS 

a. Order Barring Contribution Claims  

5.1 AllUpon i ssuance of  t he J udgment, a ll persons a nd e ntities, i ncluding 
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without limitation the Non-Settling Defendants and any other persons later named as defendants in 

the Action, shall be permanently enjoined, barred and restrained from commencing, prosecuting or 

asserting a ny c laims or  a ctions f or c ontribution, i ndemnity, or  ot herwise a gainst t he S ettling 

Defendants seeking, as damages or otherwise, the recovery of all or any part of liability, judgment 

or settlement which they pay or become obligated to pay or agree to pay to the Settlement Class as 

a result of such person’s or entity’s participation in any act, facts, statements or omissions that 

were o r could have be en a lleged in t he A ction (whether und er federal, state or  foreign l aw or  

otherwise) as  claims, c ross-claims, c ounterclaims, th ird-party claims or o therwise, w hether 

asserted in the Action in this Court or in any other court, arbitration proceeding, administrative 

agency or other forum, either in the United States or anywhere else in the world.     

5.2 Upon i ssuance of  t he J udgment, t he S ettling D efendants s hall be  

permanently e njoined, b arred a nd r estrained from c ommencing, pr osecuting or  asserting a ny 

claims or actions for contribution, indemnity, or otherwise against the Non-Settling Defendants 

seeking, as damages or  otherwise, the r ecovery of a ll or  any pa rt of  any l iability, judgment or  

settlement w hich the S ettling D efendants pay or  a re obl igated t o pa y or  a gree t o pa y t o a ny 

member o f th e S ettlement C lass a s a  r esult of  such pe rsons’ participation i n an y a ct, f acts, 

statements or omissions that were or could have been alleged in the Action (whether under federal, 

state o r foreign l aw o r o therwise) as  claims, cross-claims, counterclaims, t hird-party cl aims o r 

otherwise, whether asserted in the Action in this Court or in any other court, arbitration proceeding, 

administrative agency or other forum, either in the United States or anywhere else in the world.   

For the avoidance of doubt, this provision does not prevent any of the Settling Defendants from 

asserting any claims or defenses against any of the Non-Settling Defendants seeking to recover or 

offset all or any part of any liability, judgment or settlement which Settling Defendants pay or are 
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obligated to pay or agree to pay to persons who are not members of the Settlement Class, including 

those w ho ha ve r equested e xclusion f rom t he S ettlement C lass, or  i n connection w ith c laims 

asserted b y an y N on-Settling D efendant a gainst a ny S ettling Defendant, i ncluding t he c laims 

asserted by the Fund in the HTIE Litigation.    

5.3 5.2 Any f inal ve rdict o r j udgment t hat m ay b e obt ained b y t he Lead 

Plaintiff—or one or more members of the Settlement Class bound by a final judgment approving 

this Stipulation—against the Non-Settling Defendants or other person or entity shall be reduced by 

the amount of the consideration paid by the Settling Defendants pursuant to this Stipulation, or the 

amount that corresponds to the percentage of  responsibility, i f any, of the Settling Defendants, 

whichever is greater.  Nothing herein shall be deemed to release or otherwise bar or impair Settling

5.4 

 

Defendants’ claims against any or all of their insurers. 

5.3 The Settling Defendants agreeThe Lead Plaintiff agrees that theyhe will, 

as part of any later settlement by Lead Plaintiff with any Non-Settling Defendant(s) and so long as 

such N on-Settling D efendant(s) pr ovide a  r elease w ith t he s ame s cope, pr ovide a , i nclude a  

provision for the mutual exchange of full and complete releasereleases of all claims against such 

Non-the Settling Defendant(s) and any of its/their partners, principals, officers or directors, to the 

extent they arise out of the claims in the Amended Complaints, including but not limited to, claims 

for contribution, indemnity, malpractice, negligence or otherwise arising under federal or state law 

or of any foreign jurisdiction.  The Settling Defendants agree to provide this mutual release of any 

such Non-Settling Defendant. 

b. Order Barring Certain Claims By SIPC Trustee or SIPC 

5.4 The S IPC T rustee a nd S IPC s hall be  pe rmanently enjoined, ba rred a nd 

restrained from commencing, prosecuting or asserting any claims for damages against the Settling 
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Defendants arising from the same transactions or occurrences that are the subject matter of the 

Action and which are derivative of, or predicated on, the class claims relating to the Fund settled 

hereby, including without limitation the SIPC Trustee’s common law claims asserted against the 

Settling Defendants in Counts 20 through 24 of the amended complaint in Picard v. HSBC Bank 

plc et al., Adv. Pro. No. 09-1364 (S.D.N.Y. Bankr.), but excluding claims by the SIPC Trustee to 

avoid or recover transfers under sections 544, 545, 547, 548, 549, 550 and 551 of Title 11 of the 

United States Code.   This injunction, bar and restraint (the “SIPC Trustee Bar Order”) shall extend 

to the SIPC Trustee or SIPC making or seeking to enforce any claim or contention that the Action 

settled hereby is void ab initio or that the SIPC Trustee or SIPC is the legal, equitable or beneficial 

owner of the claims settled hereby or that the SIPC Trustee or SIPC is entitled to prosecute or settle 

such claims or has any claim to or interest in the settlement proceeds provided for herein.   

b. c. 

5.5 

Irish High Court Orders 

The Settling Defendants, or any one of them acting as representative of all, 

shall have a period of thirty days (or such longer period as may be required as a result of court 

vacations) following the entry of the Settlement Approval Order by the United States District 

Court for the Southern District of New York, to issue anIn connection with the application 

heretofore made by Thema to the Irish High Court in the HTIE Litigation seeking orders and/or 

directions if any (an “Irish High Court Order”) as they see fit in their sole discretion in relation to 

the recognition, enforcement, implementation and/or application of the Settlement Approval Order 

approving the Settlement or the Judgment contemplated thereby as of the Effective Date.  If, or on 

their own application, the Settling Defendants, or any one of them acting as representative of 

all, exercise this option, itshall promptly seek a judgment from that Court (the “Irish High Court 

Order”) regarding  (1) the enforceability in Ireland of the releases to be provided under this 
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Stipulation by Settlement Class Members who neither opt out nor file a Proof of Claim,  (2) the 

binding res judicata effect on all Settlement Class Members, including those who neither opt out 

nor file a proof of claim, of the judgment of dismissal with prejudice to be included in the 

Judgment entered upon approval of the Settlement, (3) the enforceability in Ireland of the 

contribution bar order and related judgment reduction as provided for in this Stipulation and (4) 

that the amount to be excluded from the ad damnum in Thema claim’s against HTIE on account of 

the consummation of this Settlement is proportional (i.e. in the ratio of the number of shares owned 

by Class Members to the number of shares outstanding) and not either pro tanto (i.e. only the 

Settlement Amount) or some other method of adjustment not substantially proportional.  It shall be 

a condition to the Settlement becoming effective (the “Irish High Court Order Condition”) that the 

Irish High Court will have granted the orders or directions sought, or in substantial conformity 

with the position of the Settling Defendants, or given such alternative orders thatas the Settling 

Defendants and the Lead Plaintiff deem satisfactory, and that such orders will have become 

Final, 

6. SETTLEMENT ADMINISTRATION 

unless this condition is waived by the Settling Defendants.  The Irish High Court Order will 

promptly be posted on the website of the Settlement Administrator.  The Settling Parties agree to 

propose a schedule for filing objections, requesting exclusion and the holding of the Fairness 

Hearing so that all these events are scheduled to occur reasonably after the end of October, the date 

by which the Irish High Court has indicated its decision will be issued.     

a. Settlement Administrator 

6.1  Gilardi & Co. LLC shall serve as the Settlement Administrator.  S ettling 

Defendants w ill h ave n o in volvement in  th e s election o f th e S ettlement A dministrator o r th e 

formulation of the Plan of Allocation.   
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6.2 The Settlement Administrator shall be responsible for all actions necessary 

for the implementation of the Plan of Allocation.  The expenses of the Settlement Administrator 

shall be paid from the Gross Settlement Fund.  The Settlement Administrator shall designate an 

entity located in Europe to receive, maintain and keep appropriate records of exclusion requests in 

conformance w ith s uch protective or ders a s t he C ourt m ay i ssue, a nd the e xpenses of  s uch 

designee shall also be paid from the Gross Settlement Fund.

b. Supervision and Distribution of the Settlement 

         

6.3 At a time following the Effective Date, and upon such further orders of the 

Court as may be necessary or convenient, the Settlement Administrator shall, subject to the Plan of 

Allocation approved b y the Court, administer and process the claims submitted by Authorized 

Claimants, calculate Individual Claim Amounts, and oversee distribution of the Net Settlement 

Fund pursuant to the Plan of Allocation. 

6.4   No d istributions shall be made f rom the Net Settlement Fund except in  

compliance with the provisions of this Stipulation and/or any order of the Court. 

6.5 The Gross Settlement Fund shall be allocated as follows: 

(a) to pa y all r easonable c osts a nd e xpenses a ctually i ncurred i n l ocating 

members of the Settlement Class; 

(b) to pay all reasonable costs and expenses actually incurred in soliciting and 

processing claims from Claimants, administering claims submitted by Authorized Claimants and 

calculating Individual Claim Amounts, per ¶6.3 above; 

(c) to pay the Taxes described in ¶1.421.41

(d) to pay any award of attorney’s fees and expenses allowed by the court per 

¶¶7.1-7.7 below; 

 and ¶2.9, above; 
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(e) to fund the Reserve Amount as provided for herein; and 

(f) to distribute the Net Settlement Fund (which shall be the amount held by the 

Escrow A gent af ter payment o f i tems ( a) t hrough (e) above, but  i ncreased b y the un expended 

portion of the Reserve Amount) to Authorized Claimants per the Plan of Allocation. 

   Prior to  the Effective Date but not thereafter, the Escrow Agent shall furnish to 

counsel for the Settling Defendants a monthly accounting of transactions in the Escrow Account 

and a copy of the monthly statement issued by the bank holding the Escrow Account. 

6.6 At a time following the Effective Date, in accordance with the terms of this 

Stipulation and the Plans of  Allocation, or  such orders of  the Court as may be necessary or  as 

circumstances may require, the Net Settlement Fund shall be distributed to Authorized Claimants 

subject to and in accordance with the following: 

(a) Each Claimant shall be required to submit to the Settlement Administrator a 

signed and completed Proof of Claim, Release and Assignment signed under penalty of perjury. 

(b) Except as otherwise ordered by the Court, all Claimants who fail to submit a 

timely, valid Proof of Claim, Release and Assignment within such time as may be ordered by the 

Court or otherwise allowed shall be forever barred from receiving any disbursements from the Net 

Settlement Fund per this Stipulation, but shall in all other respects be subject to and bound by the 

provisions, r eleases, a nd a ssignments contained herein, a nd s hall be  bou nd b y t he J udgment.  

Notwithstanding the foregoing, Plaintiff’s Lead Counsel may accept late claims for processing so 

long as the distribution of the Net Settlement Fund is not materially delayed thereby. 

(c) The Net Settlement Fund shall be distributed to Authorized Claimants in 

accordance with the Plan of Allocation approved by the Court upon such further notice as may be 

required.  However, the Settlement Administrator shall reserve an appropriate amount to cover any 
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unresolved disputes with any Claimant or taxing authority until such dispute is fully and finally 

resolved. 

(d) No funds from the Net Settlement Fund shall be distributed until after all 

appeals from any Orders approving and effectuating the Settlement as described herein and from 

the Judgment have been resolved, or the time for any such appeals has expired. 

(e) All p otential me mbers o f th e S ettlement C lass w ho d o n ot time ly a nd 

validly request exclusion from the Settlement Class in accordance with the instructions provided at 

pages 197-208

6.7 In the event that a balance remains in the Net Settlement Fund after six (6) 

months from the date of all distributions of the Net Settlement Fund per the Plan of Allocation and 

consistent with the terms of this Stipulation (whether by reason of tax refunds, uncashed checks, or 

monies recovered from the prosecution of an Assigned Claim), such balance will not be refunded 

or otherwise returned to the Settling Defendants.  Plaintiff’s Lead Counsel may reallocate such 

balance among Authorized Claimants in an equitable and economic fashion, or if the foregoing is 

impractical distribute the balance cy pres, subject to the approval of Lead Plaintiff. 

 of the Notice annexed hereto as Exhibit A-1 shall be subject to and bound by the 

Judgment and the  S tipulation, and the provisions, releases, and assignments contained herein, 

regardless of whether any such potential Settlement Class Members seek a distribution from the 

Net Settlement Fund by submitting a Proof of Claim, Release and Assignment. 

6.8 It is understood and agreed by the Settling Parties that any adjustments to 

the Plan of Allocation, including, but not limited to, any Authorized Claimant’s Individual Claim 

Amount, are not part of the Stipulation and are to be considered by the Court separately from the 

Court’s consideration of the fairness, reasonableness, and adequacy of the Settlement set forth in 

the Stipulation, and any order or proceeding relating to the Plan of Allocation shall not operate to 
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terminate o r c ancel th e Stipulation or a ffect t he F inality of  t he J udgment, or  a ny other or ders 

entered pursuant to the Stipulation, or give any party a right to terminate or cancel the Stipulation. 

7. ATTORNEYS’ FEES AND EXPENSES   

7.1 In connection with Lead Plaintiff’s request for approval of the Settlement 

and/or thereafter, Plaintiff’s Lead Counsel may submit an application or applications (the “Fee and 

Expense Application”) for distributions to Plaintiff’s Counsel from the Gross Settlement Fund for: 

(a) an award o f a ttorneys’ fees; p lus (b ) expenses i ncurred in connection with prosecuting the 

Action, plus any interest on such attorneys’ fees and expenses

7.2 The fees and expenses, as awarded by the Court, shall be paid to Plaintiff’s 

Lead Counsel, as ordered, immediately, and in no event more than five (5) business days after the 

Court executes an order awarding such fees and expenses.  Plaintiff’s Lead Counsel may thereafter 

allocate the attorneys’ fees among Plaintiffs’ Counsel in  a manner in  which they in good faith 

believe reflects the contributions of such counsel to the initiation, prosecution, and resolution of 

the Action. 

 at the same rate and for the same 

periods as earned by the Settlement Fund (until paid) as may be awarded by the Court.  Plaintiff’s 

Lead Counsel reserve the right to make additional applications for fees and expenses incurred. 

7.3 In the event that the Effective Date does not occur for any reason, including 

the non-occurrence of the Irish High Court Order Condition, or the Judgment or the order making 

the Fee and Expense Award is reversed or modified, or the Stipulation is canceled or terminated 

for any other reason, and the Fee and Expense Award has been paid to any extent, then such of 

Plaintiffs’ Counsel who have received any portion of the Fee and Expense Award shall within five 

(5) business days from receiving notice from the Settling Defendants’ counsel or from a court of 

appropriate jurisdiction, refund to the Gross Settlement Fund such fees and expenses previously 
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paid to  th em f rom th e Gross Settlement Fund in a n a mount consistent w ith s uch r eversal o r 

modification.  Each such Plaintiff’s Counsel’s law firm receiving fees and expenses, as a condition 

of receiving such fees and expenses, on behalf of itself and each partner and/or shareholder of it, 

agrees that the law firm and its partners and/or shareholders are subject to the jurisdiction of the 

Court for the purpose of enforcing the provisions of this paragraph.  Without limitation, Plaintiff’s 

Counsel agree that the Court may, upon application of Settling Defendants and notice to Plaintiff’s 

Counsel, summarily issue orders including, but not limited to, judgments and attachment orders, 

and may make appropriate findings of or sanctions for contempt, should such law firm fail timely 

to repay fees and expenses pursuant to this ¶7.3. 

7.4 Lead Plaintiff may submit an application for an award for his time, expense, 

and efforts incurred in the prosecution of the Action.  However, in the event that the Effective Date 

does not occur, or the judgmentJudgment

7.5 The procedure for and the allowance or disallowance by the Court of any 

applications by Plaintiff’s Counsel for attorneys’ fees and expenses, or the expenses of the Lead 

Plaintiff, to be paid out of the Gross Settlement Fund, are not part of the Settlement set forth in the 

Stipulation, and are to be considered by the Court separately from the Court’s consideration of the 

fairness, reasonableness, and adequacy of the 

 or the order approving Lead Plaintiff’s application for 

reimbursement of his time and expenses is reversed or modified, or the Stipulation is canceled or 

terminated for any other reason, then the Lead Plaintiff shall within five (5) business days from 

receiving notice from Settling Defendants’ counsel or  from a court of  appropriate jurisdiction, 

refund to the Settlement Fund such reimbursement for time and expenses previously paid to him 

from the Settlement Fund in an amount consistent with such reversal or modification. 

settlementSettlement set forth in the Stipulation, and 

any order or proceeding relating to the Fee and Expense Application, or the Lead Plaintiff’s time 
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and expense application, or any appeal from any order relating thereto or reversal or modification 

thereof, shall not operate to terminate or cancel the Stipulation, or affect or delay the finality of the 

Judgment approving the Stipulation and the settlement of the Action set forth herein. 

7.6 The Settling Defendants shall have no r esponsibility for any p ayment of  

attorneys’ fees and expenses to Plaintiff’’s Counsel or Lead Plaintiff over and above payment out 

of the Settlement Fund. 

7.7 The S ettling D efendants s hall ha ve no r esponsibility f or t he a llocation 

among Plaintiff’s Counsel, and/or any other person who may assert some claim thereto, of any Fee 

and Expense Award that the Court may make in the Action, and the Settling Defendants take no 

position with respect to such matters. 

8. CONDITIONS AND EFFECTIVE DATE OF SETTLEMENT 
 

8.1 The E ffective D ate o f the S ettlement s hall b e t he d ate w hen al l t he 

following conditions of the Settlement shall have occurred: 

(a) the Settling Defendants shall have timely transferred or caused to be timely 

transferred the Settlement Amount into the Escrow Account; 

(b)  approval by the Court of the Settlement, following Notice to the Class and 

the Fairness Hearing, pursuant to Rule 23 of the Federal Rules of Civil Procedure;  

(c) 

(c) entry by t he C ourt of  t he S ettlement A pproval O rder and s uch O rder 

becoming Final;  

(d) the occurrence of the Irish High Court Order Condition, if an Irish High 

Court Order is sought pursuant to ¶5.5 above, provided however that this condition may be waived 

in writing by the Settling Defendants; 

(e) entry by the Court of the SIPC Trustee Bar Order and such Order becoming 
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Final, provided however that this condition may be waived in writing by the Settling Defendants;  

(d) (f) 

(e) 

the Settling Defendants no longer having any right under ¶9.1, below, to 

terminate the Settlement, or having provided to Plaintiff’s Lead Counsel written notice waiving 

such right; and   

(g) 

8.2 Upon the occurrence of all the events described in ¶8.1, above, any and all 

remaining interest or right of the Settling Defendants in or to amounts contributed to the Gross 

Settlement Fund shall be absolutely and forever extinguished.  

entry by the Court of the Judgment and such Judgment becoming Final. 

9. TERMINATION, EFFECT OF DISAPPROVAL, CANCELLATION OR 
 TERMINATION 

9.1 The Settling Defendants shall have the option to terminate the Settlement in 

its entirety in the event that Settlement Class Members whose aggregate Net Losses orexceed $60 

million or Settlement C lass M embers w ho h ave s uffered no N et Loss but whose aggregate 

account b alances based o n t he Fund Net A sset Value at  valuation d ate N ovember 2 8, 

2008 exceed specified a mounts$10 million choose to exclude themselves f rom the Settlement 

Class, as set forth in a confidential separate agreement (the “Supplemental Agreement”) executed 

among the Settling Parties and filed under seal with the Court as “Exhibit E.”

9.2 In the event 

.  For purposes of 

this paragraph, Net Losses will be converted to U.S. dollars using the exchange rate in effect on 

the date that requests for exclusion are due. 

that prior to the Effective Date this Stipulation shall terminate 

or become or be declared invalid or unenforceable for any reason, or if it shall become reasonably 

apparent in the judgment of the Settling Defendants that the events described in section 8.1 above 

will not occur, then counsel for Settling Defendants may notify Plaintiff’s Lead Counsel and the 

Escrow Agent in writing, and within five (5) business days after such notification, they shall pay 
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or cause to be paid to the Settling Defendants the value of the Gross Settlement Fund, including 

the Settlement Amount together with any interest or other income earned thereon, less any Taxes 

paid or due with respect to such income per ¶6.5(c), less any reasonable Administrative Expenses 

and notice expenses actually incurred and paid o r payable f rom the Gross Settlement Fund as  

authorized in this Stipulation per ¶6.5(a)-(b), and the Reserve Amount less up to $1 million of the 

Reserve A mount a ctually i ncurred an d expended af ter en try o f t he Settlement A pproval 

OrderJudgment

9.3 With t he e xception of  ¶ ¶7.3, 9.1 -9.4, 10.1, 10.2, and 11.2 (which s hall 

continue in full force and effect), in the event the balance in the Gross Settlement Fund and the 

Reserve Amount shall have been paid to the Settling Defendants pursuant to ¶9.2, the terms and 

provisions of this Stipulation shall be null and void and shall have no further force and effect with 

respect to the Settling Parties, and neither the ex istence nor terms of this Stipulation (nor any 

negotiations, communications, or acts relating to this Stipulation) shall be used in the Action or in 

any other action or proceeding for any purpose other than to enforce the terms remaining in effect. 

. 

9.4 Except as otherwise provided herein, in the event the balance in the Gross 

Settlement Fund and the Reserve Amount shall have been returned to the Settling Defendants 

pursuant to section 9.2, the parties to this Stipulation shall be deemed to have reverted to their 

respective positions in the Action as of one day prior to the date of execution of this Stipulation 

and, except as otherwise expressly provided, the parties shall proceed in all respects as i f this 

Stipulation and any related Orders had not been entered, with all of their respective claims and 

defenses preserved as they existed as on that date. 

10. NO ADMISSION OF WRONGDOING 

10.1 The Settling Parties intend the Settlement as described herein to be a final 
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and c omplete resolution o f a ll d isputes b etween th em w ith r espect to  th e A ction and t o 

compromise claims that are contested and shall not be deemed an admission by any Settling Party 

as to the merits or justiciability of any claim or defense or any allegation made in the Action. 

10.2 This Stipulation, whether or not consummated, and any acts performed and 

any proceedings taken pursuant to it: 

(a) shall not be offered by any of the Settling Parties or received against the 

Settling Defendants as an admission or evidence of the validity or justiciability of any Released 

Claim, of any fact alleged in the Action, or the deficiency of any defense that has been or could 

have been asserted in the Action or in any litigation; 

(b) shall not be offered by any of the Settling Parties or received against the 

Settling Defendants as evidence of a presumption, concession or admission with respect to any 

liability, negligence, fault or wrongdoing, or in any way referred to for any other reason as against 

any of the Settling Defendants, in any other civil, criminal or administrative action or proceeding, 

other than such proceedings as may be necessary to effectuate the provisions of this Stipulation; 

provided, however, that if this Stipulation is approved by the Court, the Released Parties may refer 

to it to  effectuate the liability protection granted them hereunder; 

(c) shall not  be  c onstrued a gainst a ny of  t he S ettling D efendants a s a n 

admission or concession that the consideration to be given hereunder represents the amount that 

could be or would have been recovered after trial; and 

(d) shall not be construed as an admission, concession or presumption against 

Lead Plaintiff or any of the Settlement Class Members that any of their claims are without merit, or 

that any defenses asserted by the Settling Defendants have any merit, or that damages recoverable 

under the Action would not have exceeded the Gross Settlement Fund.  
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11. MISCELLANEOUS PROVISIONS 
 

11.1 All of the exhibits attached hereto are incorporated by reference as though 

fully set forth herein. 

11.2 All a greements ma de relating to  th e c onfidentiality o f in formation s hall 

survive the Stipulation. 

11.3 The p arties to  th is S tipulation in tend th e S ettlement to  b e a  f inal a nd 

complete resolution of all disputes asserted or which could be asserted by the Settlement Class 

Members o r an y D efendant against t he R eleased P arties w ith r espect t o t he R eleased C laims.  

Accordingly, Lead Plaintiff and Released Parties agree not to assert in any forum that the Action 

was brought by the Lead Plaintiff or defended by Settling Defendants in those actions in bad faith 

or without a  reasonable basis.  T he Judgment shall contain a  f inding that none of  the Settling 

Parties nor  t heir c ounsel c ommitted a ny vi olation of  R ule 11 of  t he F ederal R ules of  C ivil 

Procedure relating to the prosecution, defense, or settlement of the Action.   

11.4 The Settling Parties agree that the amount paid and the other terms of the 

Settlement were negotiated at arm’s length in good faith by the parties, and reflect a settlement 

that was reached voluntarily after consultation with experienced legal counsel.   

11.5 This S tipulation ma y n ot b e mo dified or  a mended, nor  m ay any o f i ts 

provisions be  w aived, e xcept b y a w riting s igned b y all pa rties he reto o r t heir 

successors-in-interest. 

11.6 The headings herein are used for the purpose of convenience only and are 

not meant to have legal effect.  

11.7 The administration and consummation of the Settlement as embodied in this 

Stipulation shall be under the authority of the Court, and that Court shall retain jurisdiction for a 
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period of six years for the purpose of enforcing the terms of this Stipulation. 

11.8 The waiver by one party of any breach of this Stipulation by any other party 

shall not be deemed a waiver of any other prior or subsequent breach of this Stipulation. 

11.9 This Stipulation and its exhibits, the Supplemental Agreementas amended

11.10 This S tipulation may b e e xecuted b y f acsimile o r e mail in  o ne o r mo re 

counterparts.  All executed counterparts and each of them shall be deemed to be one and the same 

instrument.  Counsel for the parties to the Stipulation shall exchange among themselves signed 

counterparts, and file with the Court a complete set of executed counterparts. 

, 

and any related escrow and administration agreements constitute the entire agreement concerning 

the Settlement of the Action, and no representations, warranties, or inducements have been made 

by a ny pa rty he reto c oncerning t his S tipulation or i ts exhibits ot her t han t hose c ontained an d 

memorialized in such documents. 

11.11 This S tipulation s hall b e bi nding upon, a nd i nure t o t he be nefit of , t he 

successors and assigns of the parties hereto. 

11.12 This Stipulation shall not be construed more strictly against one party than 

another merely by virtue of the fact that it, or any part of it, may have been prepared by counsel for 

one of the parties, it being recognized that it is the result of arm’s length negotiations between the 

parties an d all p arties h ave co ntributed s ubstantially an d m aterially t o t he p reparation o f t his 

Stipulation.   

11.13 All counsel and any other person executing this Stipulation and any of the 

exhibits hereto, or any related Settlement documents, warrant and represent that they have the full 

authority to do so and that they have the authority to take appropriate action, required or permitted 

to be taken pursuant to the Stipulation to effectuate its terms.   
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11.14 Unless otherwise advised in writing, notices required or permitted by this 

Stipulation shall be submitted by overnight mail, electronic mail, or in person as follows: 

Notices to Lead Plaintiff or Plaintiff’s Counsel: 

Francis A. Bottini, Jr. 
Albert Y. Chang 
Chapin Fitzgerald Sullivan & Bottini LLP,  
550 West “C”
San Diego, CA 92101 

 Street, Suite 2000 

(619) 241-4810 (telephone) 
(619) 955-5318 (facsimilefax

   fbottini@cfsblaw.com  
) 

   achang@cfsblaw.com   
 
Brian P. Murray 
Murray, Frank & Sailer
275 Madison Avenue, Suite 801 

 LLP 

New York, NY 10016 
(212) 681-1818 (telephone) 
(212) 682-1892 (fax) 
bmurray@murrayfrank.com 
 
Darren J. Robbins 
Keith F. Park 
James I. Jaconette 
Robbins Geller Rudman & Dowd LLP 
655 West Broadway, Suite 1900 
San Diego, CA  92101 
(619) 231-1058 (telephone) 
(619) 231-1058 (fax) 
jamesj@rgrdlaw.com  
 

Notices to Settling Defendants or Settling Defendant’s Counsel: 
 
 Evan A. Davis 
 David E. Brodsky 
 Cleary Gottlieb Steen & Hamilton LLP 
 One Liberty Plaza 
 New York, NY 10006 
 (212) 225-2000 (telephone) 
 (212) 225-3999 (fax) 
 edavis@cgsh.com 
  
11.15 Lead Plaintiff and Settling Defendants agree to use reasonable best efforts 
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to cooperate with one another in seeking: (i) Court entry of the Preliminary Settlement Approval 

Order and the Settlement Approval Order and the Judgment and approval of the Stipulation and the 

Settlement; (ii) entry of the Irish High Court Orders; and (iii) entry of the SIPC Trustee Bar Order; 

and (iv) 

11.16 The construction and interpretation of this Stipulation shall be governed by 

the internal laws of the State of New York without regard to conflicts of laws, except to the extent 

that federal law of the United States requires that federal law governs. 

to promptly agree upon and execute all such other documentations as may be reasonably 

required to obtain Final approval by the Court of the Settlement, and to obtain the other necessary 

Final orders by the Court and Irish High Court. 

11.17 The Court shall retain jurisdiction for a period of six years with respect to 

implementation and enforcement of the terms of the Stipulation. 

 

IN WITNESS WHEREOF, the parties hereto have caused the Stipulation to be executed 

dated as of June 7,August 11 ,

 

 2011. 

(Remainder of page intentionally left blank) 
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By:       
 Neville Seymour Davis 
 
Court Appointed Lead Plaintff 
 
 

CHAPIN FITZGERALD  
SULLIVAN & BOTTINI LLP 
 
 
By:       
 Francis A. Bottini, Jr. 
 Albert Y. Chang 
550 West C Street, Suite 2000 
San Diego, CA 92101 
(619) 241-4810 Phone 
(619) 955-5318 Fax 
 
Lead Counsel for Lead Plaintiff Neville 
Seymour Davis 

 
HSBC HOLDINGS PLC  
 
By:        
 Evan A. Davis 
 
Attorney-in-Fact 
 
 
HSBC SECURTIES SERVICES 
(IRELAND) LTD. 
 
By:        
 Evan A. Davis 
 
Attorney-in-Fact 
 
 
HSBC INSTITUTIONAL TRUST 
SERVICES (IRELAND) LTD. 
 
By:        
 Evan A. Davis 
 
Attorney-in-Fact 
 
 
HSBC BANK USA, N.A. 
 
By:        
 Evan A. Davis 
 
Attorney-in-Fact 
 
 
CLEARY GOTTLIEB STEEN & 
HAMILTON LLP 
 
 
By:      
 Evan A. Davis 
 David E. Brodsky 
One Liberty Plaza 
New York, NY  10006 
(212) 225-2000 Phone 
(212) 225-3999 Fax 
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Counsel for Defendants HSBC Holdings plc, 
HSBC Securities Services (Ireland) Ltd.,  
HSBC Institutional Trust Services (Ireland) 
Ltd., and HSBC Bank USA, N.A. 
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