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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

IN RE HERALD, PRIMEO, and THEMA : 09 Civ. 289 (RMB)
SECURITIESLITIGATION :
DECISION & ORDER

Background

By letter to the Court, dated June 7, 20Jduresel for Neville Seymour Davis (“Davis”),
who purports to represent a clagsnvestors in Thema Internatial Fund plc (“Thema”) in this
consolidated securities fraud action, inforntieel Court that, on June 7, 2011, Davis had
executed a Stipulation and AgreernehPartial Settlement (“Proposed Partial Settlement”) with
Defendants HSBC Institutional Trust Servi¢esland) Ltd. (“HTIE”), HSBC Securities
Services (Ireland) Ltd. (“BSI”), and HSBC Holdings PLC (“HH"), and with proposed
defendant HSBC Bank USA, N.AHSBC USA,” and collectivel, the “HSBC Defendants”),
which could “resolve and redse all [of Davis’s] claims against the HSBC Defendants in

exchange for a payment of $62.5 million(Davis’s Ltr. to the Ct., dated June 7, 2011, at 1.)

! Davis is one of three lead Plaintiffighe other two being Repex Ventures, S.A.

(“Repex”), which purports to present a class of investorsHierald USA Fund and Herald
Luxemburg Fund (“Herald”); and Dr. Shmuel CabitCabilly”), who purports to represent a
class of investors in Primeo Select Fundsi(ffen”) — who, in separate actions commenced in
2009, sued Thema, Herald, Primeo, Bernariladoff (“Madoff”), Bernard L. Madoff
Investment Securities LLC (“BMIS”), HTIE, HSSI, and HH, among others (collectively,
“Defendants”), alleging, respectively, that Themarald, and Primeo each “recruited investors
and delivered their investments directlyMadoff and BMIS” without disclosing to their
respective investors that they meéfeeder funds for Madoff’rad without “conduct[ing] . . . due
diligence or supervision over Madoff and BMIS(Davis's Am. Compl., filed Feb. 11, 2010
(“Davis Am. Compl.”), 11 2-15; seRepex’s Second Am. Corhpfiled Feb. 11, 2010, 11 2-17;
Cabilly’'s Am. Compl., filed Feb. 11, 2010, 11 2-14.)

Davis seeks to add HSBC USA as a ddBmnt in his proposed second amended
complaint, submitted along with Plaintiffs’ija motion, dated April 1, 2011, to further amend
their respective (amended) complaints. (Eee. G, | to Decl. of Albert Chang, dated Apr. 1,
2011 (“Chang Decl.”) (“Based on recently-discowkneformation, [HSBC USA] participated in

Dockets.Justia.com


http://dockets.justia.com/docket/new-york/nysdce/1:2009cv00289/338611/
http://docs.justia.com/cases/federal/district-courts/new-york/nysdce/1:2009cv00289/338611/318/
http://dockets.justia.com/

The HSBC Defendants are alleged to have bleefiadministrator and custodian” of Thema, a
fund incorporated in Ireland. (Davis Am. @pl. 11 16, 28; Davis’'s Proposed Second Am.
Compl., dated Apr. 1, 2011, 11 15, 27, eted as Ex. G to Chang Decl.)

On June 21, 2011, Dauvis filed a motion for prétiary approval of ta Proposed Patrtial
Settlement, arguing, among other things, thaPiteposed Partial Settlement — “a product of
over two years of litigation,” reached followg “a review and analysis of voluminous
documents” and “a mediation facilitated by a extpd retired judgelje Honorable Daniel
Weinstein, formerly of the Superior Court of thete of California, County of San Francisco]” —
“provides Thema investors with the best vehtoleecover their losses from . . . Madoff's Ponzi
scheme.® (Mem. of Law in Supp. of Davis’s Makor Prelim. Approval, dated June 17, 2011
(“Davis Mem.”), at 1, 6.) Davis also arguesatlhe Proposed Partial Settlement eliminates
various “risks” to recovery by Thema investargluding the possibility that this Court will
dismiss Davis’s claims againsetiiSBC Defendants on grounds &rtim non conveniens,”

“[llack of standing,” and/or “[[Jack of privity”;and the risk that any benefit Thema investors
might potentially receive from litigation currenthging pursued by Thema itself against HTIE in
the Irish High Court in Dublin (“HTIE Litigation”) may be limited or delayed by Thema’s
“massive exposure” to fraudulent transfer (i“elaw-back”) claims totaling $692 million (which

have been brought against Thema by IrvindgPldard, Esq., the trustee appointed for the

creating and marketing the strudd financial products involrg [Thema]” “which directed
hundreds of millions of dollars into Madoff's Ponzi scheme.”).)

2 While the cases have been pending sindg 8809, Plaintiffs’ service of process was
not completed on all Defendants — some of wlampear to reside i8witzerland and other
European countries — until May 18, 2011. (Sestificate of Service a® Defendant Stéphane
Benbassat, filed May 18, 2011.)



liquidation of BMIS (“Trustee”)}’ (Davis Mem. at 10, 13—14.) The Proposed Partial Settlement
would “remove[] these hurdles” and enable Thenvastors “to recover cash much sooner than
they [otherwise] would.” (Davis Mem. at 10, 13t)should be noted that the HSBC Defendants
neither joined in nor opposed Davisretion for preliminary approval._(Sé&#avis’'s Not. of

Mot., dated June 17, 2011; Davis Mem.)

On June 30, 2011, certain of the non-settl@&jendants (collectely, the “Objecting
Defendants”) filed an opposition to Davis’s tiom for preliminary approval of the Proposed
Partial Settlement, contending, ang other things, that the PropodsPartial Settlement “is a
travesty and is a flagrant effad sell-out the interests of Thersahareholders and the rights of
[non-settling D]efendants.” (Obj. Mem. at 3The Objecting Defendantargue that (i) the

Proposed Partial Settlement’s woeable “assignment of abserdass members’ litigation rights

3 On June 29, 2011, Defendants (including HEBC Defendants) filed a joint motion to
dismiss Plaintiffs’ complaints atfne basis of, among other thind@,um non conveniens and

lack of standing (and they also opposed as du#llaintiffs’ April 1, 2011 motion to amend).
(Defs. Mem. of Law in Supp. of Defs. Jt. Mad.Dismiss & in Opp’n to Pls. Mot. to Amend,
dated June 29, 2011 (“Defs. Dismissal Mematf)1 n.2, 10-18, 22-25 (“Plaintiffs are foreign
investors in foreign funds not open to Amerigavestors, while Defendants are primarily
foreign entities that provided services to the [flumdfreign countries. . . . [C]ases with such a
foreign focus should be dismissed unfium non conveniens.”).) Plaintiffs’ reply is due on
September 30, 2011; Defendants'reply is due on October 28, 2011.

On December 19, 2008, Thema initiated the HIIitigation against HTIE before Justice
Frank Clarke of the Irish High Court, seekingeégover approximately $1.2 billion in damages.
(SeeKalix Fund Ltd. v. HTIE [2009] I.E.H.C. 457 (H. Ct.) (Ir(Clarke, J.) (hereinafter, “HTIE
Litigation Order”), attached as Ex. E to Demi.Michael E. Wiles, dated June 30, 2011 (“Wiles
Decl.”), 1 3.3;_see alsbhema’s Statement of Claim in the HTIE Litigation, dated March 16,
2009, attached as Ex. 2 to Thema’s Ltr. ® @t., dated Aug. 26, 2011, 1 17 (Thema alleging in
the HTIE Litigation that, “by virtue of the traresfby [HTIE] . . . of the assets of [Thema] to
BMIS, withoutinter alia carrying out any[] adequate or appropriate checks or due diligence,
examination or monitoring on an ongoing basis, BMi facilitated in dariving . . . [Thema]
of substantially all of the asseof [Thema] which had been entrusted to [HTIE]”).) Justice
Clarke has since consolidated the HTIE Litigation with 61 Thema shareholder lawsuits brought
against HTIE (and Thema) in the Irish High GouHTIE Litigation Order § 11.1; Objection by
Certain Defs. to Davis’s Mot., tid June 30, 2011 (“Obj. Mem.”), @) This Court has been in
contact with Justice Clarke, ahds exchanged transcripts and osdgertaining to the U.S. and
Irish cases.




to Davis” (seeProposed Partial Settlement § 2.14) “would set defacto class action for the
claims against the [n]on-[s]ettling Defendanits’another (likely foreign) court without
complying with the requirements of Fed. R. G#v.23 and without continued supervision by this
Court; (ii) such assignment aims to “circumt’ethe laws in mosbther countries, including
Ireland, which do not recognize class actions, andthpre than 60 . . . shareholder suits [that
have been filed] against HTI& Ireland”; (iii) the ProposeRartial Settlement is “grossly
inadequate” because, after the proposed deduction of legal fees — which include a $10 million
litigation fund for future foreign litigon against the non-Settling Defendants Begposed
Partial Settlement  1.30), plus a fee for legalises in the instant s&, “and a guaranty of
more [legal] work [for Davis’s counsel] in therfo of [the] forced asignment [to Davis]” —
“Thema’s shareholders would receive ld¢ssn $38 million”; and (iv) another proposed
assignment, to the HSBC Defendants, sehforthe Proposed Partial Settlement, oéthe
rights of settling Thema investais receive distributions from Thema as a result of the HTIE
Litigation (seeProposed Partial Settlement § 2.13), seovdg to “facilitatethe termination” of
the HTIE Litigation, “over which this Couhtas no jurisdiction and over which Davis has no
right to exercise control.{Obj. Mem. at 1-3, 6, 13—-16 (interrgotation marks omitted)); see
supranote 3*

On July 11, 2011, Davis and the HSBC Defengdited separate reply briefs, arguing,
among other things, that “non-settling defendamts multiple-defendant litigation [generally]

have no standing to object to the fairness or aaey of [a] settlement by other defendants.”

4 The Objecting Defendants are Thema ésdirectors; Thema Asset Management

Limited; Genevalor Benbassat et Cie; PriatavhouseCoopers Ireland; PricewaterhouseCoopers
(Bermuda); PricewaterhouseCoopers LLP; PricewaterhouseCoopers International Limited;
William Fry; JPMorgan Chase & Co.; and UniCredit S.p.A (“UniCredit)niCredit does not

join in that portion of the Jbcting Defendants’ brief whicbhallenges the assignment to the
HSBC Defendants. Sesipraargument (iv); (seBefs. Mem. at 1 n.1.)
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(Davis’'s Reply, dated July 11, 20{'Davis Reply”), at 2, se&lSBC Defs.’ Reply, dated July
11, 2011 (*HSBC Reply”), at 10.) “Assumirggguendo that the Objecting Defendants have
standing,” the Settling P@es also argue that “assigned claims|[,,@qDavis]| are routinely
litigated in Europe despite the absence dfas action procedurethat “the minority of
investors who have brought claims in Irelane free to opt out of the [Proposed Partial]
Settlement”; and that “HSBC cannot be expedtteldoth settle with th injured investors on
whose behalf Thema purports to act, and séplgrpay Thema (assuming HTIE lost the [HTIE
L]itigation), particularly since money paid Tdhhema would go not to investors but to the
... Trustee” to satisfy his claw-back clain{®avis Reply at 2, @&1SBC Reply at 8, 10.)

At a conference held on July 21, 2011, tleai€ described theoncern it has over the
fact that the Proposed PartialttBsment is “conditional.” (Trof Proceedings, dated July 21,
2011 (*July 21, 2011 Tr.”), at 3:14-19 (“[W]hatm principally concerned about, and the reason
for my hesitation at this stage, are these conditions. And | wéettodirectlyfrom the parties
to the settlement about fleshing these conditmrtsa little more and understanding them in
better detail, and also understarglivhether they are still viable@ how important they are.”).)
The Proposed Partial Settlement is subjeseteeral significant contibns, including, among
others, (i) a condition that thadh High Court will render a rulintgatisfactory” to the Settling
Parties, following this Court’nal approval of the Proposedral Settlement, concerning the
“recognition, enforcement, implementation and/or application” of the Proposed Partial
Settlement in Ireland (Proposed Partial Settlerfiem®); (ii) a condition that the Trustee is

found by United States DisttiJudge Jed S. Rakoff Picard v. HSBC Bank PLGNo. 11 Civ.

763 (S.D.N.Y.), to lack standirtg pursue certain related coramlaw claims against the HSBC
Defendants (seBroposed Partial Settlement  5.4); (iii) the condition, noted above, that a

“Reserve Amount” of $10 million be carved aftthe proposed $62.5 million settlement fund



for legal fees which will be accrued in futditggation (presumably in Europe) by Davis against
non-settling Defendants (and for the paymenhefopposing side’s legal fees in such
litigation(s) in the event thegre unsuccessful) (Proposed R&i$ettlement § 1.30); (iv) a
condition that attorneys’ feesd expenses (presumably adgber fees and expenses) “be
considered by th[is] Court separately fréime Court’s consideriain of the fairness,
reasonableness, and adequacythef Proposed Partial SettleméRtoposed Partial Settlement
1 7.5); and (v) the condition, also noted, settling Thema class members who affirmatively
elect to participate in the Proposed Partidti&ment by filing a combied (8-page) proof of
claim, release, and assignmérim (“Proposed Proof of Claimnd Assignment”) “irrevocably”
assign to Davis their claims against non-gaitibefendants (Proposed Partial Settlement § 2.14;
see alsduly 21, 2011 Tr. at 4-8).At the July 21, 2011 conference, the Court also denied
Davis’s letter application, dadeJune 17, 2011, to file a so-call&low provision” contained in
the Proposed Partial Settlement under seal “Isscdcontains the coential agreement that
allows the [HSBC D]efendants to terminate sie¢tlement when the number of opt-out class
members reaches a certain level.” (Davists id the Ct., dated June 17, 2011, at 1; ke 21,

2011 Tr. at 5:4-10 (“[T]he sealing dpgation is being denied . . .[lI]n this case the interest of

> The proposed assignment to Davis (Begposed Partial Settlement § 2.14) and the

proposed assignment to the HSBC DefendantsReggosed Partial Settieent I 2.13) appear to
apply to class members who opt in to thegeised Partial Settlement by filing the Proposed
Proof of Claim and AssignmenBut, the assignment to theHSBC Defendants (unlike the
assignment to Davis) also applies to thoseask members who take naction in response to
the proposed class notices(SeeProposed Partial Settlement 1 2.13, 2.14; Tr. of Proceedings
in the HTIE Litigation before Justice Cla, dated July 25, 2011, at 7:5-7 (THEMA'S
COUNSEL: “[A] very objectionable part of ith[is that] . . . peog who do nothing basically
lose everything under this settlement.”); Q¥gm. at 12 (“If the settlement were to be
approved, shareholders who receive a form nétae a US court, and who ignore it — as class
members frequently do, and as the foreignedinalders here undoubtediould do — would find
to their horror that they not ongould not share in what Davis hasgotiated, but that they also
have lost other far more valuable rights thatythad no reason to believe were at issue in the
Davis case.”).)



the public’s right to know and full disclosure owelms any interest ikeeping the [blow]
provision secret.”)9

By joint letter, dated August 11, 2011, the Settling Parties advised the Court that they
were prepared to make two revisions te Broposed Partial Settlement “to make it less
conditional.” (Settling Parties’ Ltr. to the Ctlated Aug. 11, 2011 (“Settling Ltr.”), at 1.) That
is, they would (i) modify the Irish High Coucbndition such that “thelISBC Defendants will
apply to the Irish High Court for rulings on thespective enforceability and effect of the
[Proposed Partial] Settlement .before this Court holds a fairss hearing and rules on final
approval”’; and (i) “delete” from the ProposBdrtial Settlement any condition based upon
Judge Rakoff’s ruling as to the Trustee’s stagdi‘any appeal from [such] decision,” or “any
related rulings for example by [United Statestiict] Judge [Colleen] McMahon in Picard v. JP

Morgan Chase & CoNo. 11 Civ. 0913 [(S.D.N.Y.)].” (Settling Ltr. at 1-2 (emphasis in

original).)’ As to the other conditions, the Settling Rertrefused to modify the Proposed Partial
Settlement, asserting, for example, that &0 million] Reserve Amount is necessary to
address potentialtigation” in Ireland shouldhis case “be dismissed @wrum non conveniens’
grounds because of the “peculiar’shiipractices of “retain[ing] nttiple levels of lawyers . . . on
an hourly-fee basis” and of “having to reimbufgeevailing parties] fotheir legal fees and

expenses”; “[tlhe actual amount of fees souglitawait further developments in this case,”

6 By Order, dated July 29, 2011, the Couduested that the Setifj Parties advise the
Court by joint letter as to whether they are fingy and able to revisghe Proposed Partial
Settlement] so that it is congidbly less conditiomahan currently.” (Order, dated July 29,
2011, at 1 (citing In re Drexel Burnham Lambert Grp.,I1885 F.2d 1138, 1146 (2d Cir. 1993);
In re Sunrise Sec. Litig698 F. Supp. 1256, 1257 (E.D. Pa. 190f]ny fairness hearing or
class notification concerning the Proposed Partial Settlewmudt be premature prior to
evaluation of the [issues] upon whicletbettlement isanditioned.”)).)

! In fact, by Opinion and Order, dated JAR, 2011, Judge Rakoff held that “the Trustee
lacks standing to assert the common law clamgsinst the HSBC Defelants._Picard v. HSBC
Bank PLC -- B.R. --, 2011 WL 3200298, at *2 (S.D.N.Y. 2011).
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although “in no event” will it exceed 25% $15.625 million of the $62.5 million settlement

fund; and the assignment to DaVis extremely valuable” to Theaiinvestors “in the event they

have to bring claims in jurisdicins outside the United States,” ji@. Ireland, “where they

would have to commence individual actions ab$i@stassignment.” (S$#ing Ltr. at 1-3; see
alsoProposed Not. of Pendency & Partiattieenent of Class Action, filed June 21, 2011
(“Proposed Notice”), attached as Ex. A-1 tovidavlem., 8 II.G (“At a future date and after

further notice to the [s]ettlement [c]lass, [Davistaunsel] will seek appwal from the Court for
payment of attorneys’ fees of not more than twenty five percent (25%) of the [g]ross [s]ettlement
[flund plus actual costsnd expenses incurred.™.)

During a telephone conference with thétl8ey Parties on August 12, 2011, the Court
(again) expressed its concernighvithe conditional aspects tife Proposed Partial Settlement,
including “provisions . . . that &gthe Court] to approve and féitate . . . [Davis’s potential]
future representations and . . . the assessmé¢h10fmillion in] legal fees so that [Davis] can
pursue [those] other litigations.” (Tr. of Proceedings, dated Aug. 12, 2011 (“Aug. 12, 2011
Tr.”), at 2:24-3:25 (“l don’t see @&s my role nor do | think it igppropriate to approve, even
preliminarily, those provisions which relate toath think are inappropria . . . legal fees and
other lawsuits in other jurisdictions.”), 11-13:7 (“| have never had a situation where anybody
has asked me . . . to help circumvent the rules of in this case Ireland by giving them a war chest
to go sue in Ireland people that they have alréaldythe Court it is appropriate to sue here in
New York. . .. Itis really the legal fees..which | am struggling with.”).) And, by Order,
dated August 12, 2011, the Court invited supplemental written submgssom the parties as to

preliminary approval of the Resed Proposed Partial Settlement.

8 The Settling Parties attached as exhitaitdheir August 11, 2011 letter an Amended and

Restated Stipulation and Agreement oftRa6ettlement, dated August 11, 2011 (“Revised
Proposed Partial Settlement”), anglised proposed notices and orders.

8



On August 18, 19, and 22, 2011, the HSBC Defendants, Davis, and the Objecting
Defendants submitted to the Court supplementre expanding upon their earlier arguments.
(SeeHSBC Defs.’ Ltr. to the Ct., dated Aug. )11 (“HSBC Supp. Ltr.”); Davis’s Ltr. to the
Ct., dated Aug. 19, 2011 (“Davis Supp. Ltr.”); Thema’s Ltr. to the Ct., dated Aug. 19, 2011
(“Thema Ltr.”); Pricewaterhouse®pers Ireland’s Ltr. tthe Ct., dated Aug. 19, 2011 (“PwC
Ltr.”); HSBC Defs.’ Ltr. to the Ct., dated Aug. 22, 2011.)

On September 7, 2011, the Court heard additiorz argument from the Settling Parties
as to Davis’s motion for preliminary approval. (Seeof Proceedings, dated Sept. 7, 2011
(“Sept. 7, 2011 Tr.”), aB:10-19:6.) At the close @frguments, the Courtgeectfully denied the
motion, concluding that the Revis@roposed Partial Settleméist not fair, reasonable, or
adequate even at this prelimipatage to members of the propostass of investors in Thema.”

(Sept. 7, 2011 Tr. at 19:16-20:10 (citing InMasters Mates & PilotBension Plan & IRAP

Litig., 957 F.2d 1020, 1025 (2d Cir. 1992)); see &lsaision & Order, dated Sept. 7, 2011
(“Sept. 7, 2011 Decision”), at .)

For the following reasons, Davis’'s motiorior preliminary approval of the Revised
Proposed Partial Settlemenis respectfully denied.
Il. Legal Standard

“Preliminary approval of a Proposed Partial Betent is appropriate where . . . there are
no grounds to doubt its fairness and no otherals/deficiencies (such as unduly preferential
treatment of class representative . or excessive compensatior attorneys), and where the

settlement appears to fall withine range of possible approvalri re Gilat Satellite Networks,

o The Court also said at the Septemb&02,1 conference that “[t]he [Clourt generally

favors the voluntary settlement of matters befgracluding the setdment of purported class
actions, and the denial of Davis’[s] current motis without prejudice.The Court would be
pleased to entertain future ajgpltions for preliminary approv# and when such applications
arise.” (Sept. 7, 2011 Tr. at 20:28; Sept. 7, 2011 Decision at 1.)

9



Ltd., No. 02 Civ. 1510, Mem. Op. & Order at 30(ELD.N.Y. Jan. 4, 2007) (citing Manual for
Complex Litig. § 30.41); seeed. R. Civ. P. 23(e).
At the preliminary approval stage, “[cloudssess the reasonablenefsattorneys’ fees

to protect class members from unfairtiesbents,” McNamara v. Bre-X Minerals Li®@14

F.R.D. 424, 431 (E.D. Tex. 2002), and require theypseeking such fees to “explain to th[e]
Court why . . . a large percentage of the [s]etti@nfidund should be given to the . . . attorneys,”

Greer v. Shapiro & Kreismamo. 00 Civ. 4647, 2001 WL 1632134,*4 (E.D. Pa. Dec. 18,

2001).
“[W]hen a settlement is negotiated prior tasd certification, as is the case here, itis

subject to a higher degree of scrutiny gsessing its fairness.” Am. Med. Ass’n v. United

Healthcare CorpNo. 00 Civ. 2800, 2009 WL 1437819, at *3—-4 (S.D.N.Y. May 19, 2009)

(quoting_ D’Amato v. Deutsche Bank36 F.3d 78, 85 (2d Cir. 2001)). And, “[w]hen a

settlement in a class action does not complatisiyose of the action, tl&urt should scrutinize
it closely regarding its effects dhe future course of the litigation and the remaining parties.”

Fla. Power Corp. v. Granlun82 F.R.D. 690, 693 (M.D. Fla. 1979).

“The ultimate responsibility to ensureattithe interests aflass members are not
subordinated to the interestseasther the class representativeslass counseests with the

district court.” Maywalt v. Pi&er & Parsley Petroleum Cd&7 F.3d 1072, 1078 (2d Cir. 1995);

seeMasters Mates & Pilot957 F.2d at 1025; Janus Films, Inc. v. Mjl&d1 F.2d 578, 582—83

(2d Cir. 1986); In re Refco, Inc. Sec. LitigNo. 05 Civ. 8626, 2007 Wk7872, at *2 (S.D.N.Y.

Jan. 9, 2007); Zimmerman v. Zwicker & Assocs., PND. 09 Civ. 3905, 2011 WL 65912, at *4

(D.N.J. Jan. 10, 2011).

10



lll.  Analysis
The Court recognizes that the standards agppdiepreliminary appval of a class action
settlement “are not so stringent as those applieeh the parties seek final approval.” United

Healthcare2009 WL 1437819, at *3 (qtiog Karvaly v. eBay, In¢.245 F.R.D. 71, 86

(E.D.N.Y. 2007)). But, the Proposed RarBettlement between Davis and the HSBC
Defendants, entered into on June 7, 2011 arehded on August 11, 2011, fails even to satisfy

this lower threshold. See, e.Refcq 2007 WL 57872, at *2; Butlar. Am. Cable & Tel., LLC

No. 09 Civ. 5336, 2011 WL 2708399, at *10-11 (NIIDJuly 12, 2011); Jaime v. Standard

Parking Corp.No. 08 Civ. 4407, 2010 WL 2757165, at *2RCCal. July 12, 2010). Having
thoroughly “assess|ed] the settlement as it standout modifying its terms,” In re Global

Crossing Sec. & ERISA Litig225 F.R.D. 436, 455 (S.D.N.Y. 2004) (citing In re Warner

Commcn’s Sec. Litig.798 F.2d 35, 37 (2d Cir. 1986)), theut concludes that the Revised

Proposed Partial Settlement ig fiair, adequate, [or] reasona&il— even at this preliminary
stage — to the putative classimfestors in Thema, a “Madoff feeder fund” (Davis Am. Compl.

1 247), and cannot be approvedtscurrent form._Karvaly245 F.R.D. at 86 (“The purpose of

the Court’s inquiry under Rule 23(e) is to ‘prot unnamed class members from unjust or unfair

settlements . . . .”” (quoting Amchem Prods., Inc. v. WindSad U.S. 591, 623 (1997))); see

Zimmerman 2011 WL 65912, at *3—4; In re Inter-Op Hip Prosthesis Liab. Li#§4 F.R.D.

330, 338 (N.D. Ohio 2001) (“[I]t is certainly not thele of this Court to simply ‘rubber-stamp’ a
motion for . . . preliminary approval . . . .").

Amonyg its other deficiencies, the Revisedptrsed Partial Settlement unduly benefits
Davis, the settling Plaintiff, and his counsehéin Fitzgerald Sullivan & Bottini LLP), as set
forth below. See, e.gGilat, No. 02 Civ. 1510, Mem. Op. &rder at 30—31 (denial of

preliminary approval warranted where proposedesatint contains “obvioudeficiencies (such

11



as unduly preferential treatment of class regméstives . . . or excessive compensation for
attorneys)”); Jaime2010 WL 2757165, at *2; Greg2001 WL 1632135, at *4.

Attorneys’ Fees & Expenses

The Revised Proposed Partial Settlementddcknsparency in relation to, among other
things, the (in)ability of the Court and thess$ to evaluate current and future legal,

administrative, and other fees and expenses. SeeGeegr 2001 WL 1632135, at *4; Cope V.

Duggins 203 F. Supp. 2d 650, 654 (E.D. La. 2002).
Fees & Expenses in this Case
Despite well-established princgd that “a thoroughuglicial review of fee applications is

required in all class action settlements,” Qdotors Corp. Pick-Up Truck Fuel Tank Prods.

Liab. Litig., 55 F.3d 768, 819 (3d Cir. 1995), and that, “ftjthy discharge its duty to review and
approve class action settlement agreements, rectsturt must assess the reasonableness of the

attorneys’ fees,” Strong. BellSouth Telecomm., Inc137 F.3d 844, 844 (5th Cir. 1998),

Davis’s counsel has not included a specificded expense request — covering Davis’s lead
counsel, any other counsel, claims administratoegjiators, guardians ad litem, consultants, and
any others — in the settlement papers it idsrstted to the Court for preliminary approval.
Notwithstanding the Court'soncern about this (seéug. 12, 2011 Tr. at 5:7-11 (“I am not
disposed or inclined to approve a settlemewen preliminarily, unless the proposed legal fees
and expenses are projected in the notice to clasthers so that they can be aired at the fairness
hearing.”)), and the fact thatass members frequently object to proposed settlements on the
basis of requested fees and expensesAggel2, 2011 Tr. at 5:12-14 (“I'm sure you’re aware
... that not infrequently many objections thag eeceived prior to a fairness hearing relate at

least as much to legal fees as anything else.”)); seelrerg.Initial Pub. Offering Sec. Litig.

671 F. Supp. 2d 467, 503 (S.D.N.Y. 2009); Dewey v. Volkswagen of 228.F. Supp. 2d 546,

12



601 (D.N.J. 2010), the Revised Proposed PartigleBeent provides thdftlhe procedure for
and the allowance or disallowance of any appbees by [Davis’s clounsel for attorneys’ fees
and expenses . . ., to be paid out of the fglis]ettlement [flund, are not part of the [Revised
Proposed Partial] Settlement . . . and are todmsidered by the Court separately from the
Court’s consideration of theifaess, reasonableness, andoqadey of the [Revised Proposed
Partial] Settlement” (Revised Proposed PaBkeitlement § 7.5; Sept. 7, 2011 Tr. at 6:5-7
(COURT: “[T]he fee application iaot part of the [Revised Rjposed [P]artial [S]ettlement[?]”
DAVIS'S COUNSEL: “Correct.”)).

The Court rejects this apmach and believes that class members should have an
opportunity to raise objectior@d/or concerns about allrcent and projected legal and

administrative fees and expenses prioand during the fairness hearing. &#Brien v. Nat'l

Property Analysts Partnerg39 F. Supp. 896, 901 (S.D.N.Y. 1990) (“[T]he [class] notice must

‘fairly apprise the prospective mers of the class of the terwisthe proposed settlement and
of the options that are open to them in aation with the proceedings.” (quoting Weinberger
v. Kendrick 698 F.2d 61, 70 (2d Cir. 1982))). “The Ctaireview of the attorneys’ fees
component of a settlement agreement is . .esaential part of its k@ as guardian of the
interests of its class memts,” even at the prelimamy approval stage. Cop203 F. Supp. 2d at
654 (quoting Strongl37 F.3d at 850); (sekily 21, 2011 Tr. at 7:21-8:2 (COURT: “I don’t
know why [a request for attorneys’ fees] is matiuded in the considetian of this settlement
agreement integrally with all the other provisand why it wouldn’t be fully included in the
notice to class members . ...").)

Counsel has not advised the ponted class or the Court tife amount of (and/or the
basis for)all fees and expenses (of counsel, adminstsa mediators, guardians, etc.) it will

seek to have subtracted from the proposétesgent fund. Counsel'submission, dated August
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19, 2011, appears on the one handiscount the 25% legal fees linset forth in the Proposed
Notice, the Revised Proposed Notice, arel3lettling Parties’ Agust 11, 2011 letter (see
Proposed Notice 8§ II.G; Revised Proposed N@iteG; Settling Ltr. at 2—3), and indicates
counsel’s intention to amend the Revised Proposed@&to reflect that . . we intend to apply
... for an award of attorneys’ fees of 18%ildd [g]ross [s]ettlement [flund, plus reimbursement
of actual expenses” (Davis Supp. Ltr. at 5). tB@other hand, Davis’®ansel also “reserve[s
the] right to seek the Court'pproval of a supplemental or augnted award of attorneys’ fees”

after the fairness hearint§).(Davis Supp. Ltr. at 5); s&éan Gemert v. Boeing Cd573 F.2d

733, 735-36 (2d Cir. 1978) (“Class actions, teriog¢dome as ‘lawyer’s lawsuits,” have
received a good deal of criticisnd much of this has beenatted at the substantial fees
awarded to class attorneys” from a “commont[getent] fund.” (citation omitted)); Goldberger

v. Integrated Res., Inc209 F.3d 43, 53 (2d Cir. 2000]T]he perception among both

commentators and the Congress [is] that plaintiffs in common fund cases are mere figureheads,
and that the real reason for bringing such actiottseiguest for attorney’s fees. This is why we
continue to approach fee awards with an eymaderation.” (internal quotation marks omitted)).
Counsel’s opaque approach to attorneys’ @her) fees and expensewerlooks the class

attorney’s duty to be sure thilie court, in passing on the [propdssettlement], has all the facts

as well as [counsel’s] fiduciary duty to thesganot to overreach.” Allapattah Servs., Inc. v.

Exxon Corp, 454 F. Supp. 2d 1185, 1226 (S.D. Fla. 2006) (citing In re Agent Orange Prod.

Liab. Litig., 818 F.2d 216, 223 (2d Cir. 1987)); $@ambino v. Bailey757 F.2d 1112, 1139

(11th Cir. 1985) (“[T]he district judge has advy duty to ensure . . . that the fee awarded

plaintiffs’ counsel is entilg appropriate.”); Karvaly245 F.R.D. at 86.

10 Davis’s counsel estimates that the actual egeg incurred as of the date of the fairness

hearing “should not exceed $500,000.” (Davldis to the Ct., dated Aug. 19, 2011, at 5.)
Davis does not estimate any expenafter the fairness hearing.
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Fees & Expenses of Future Litigations

Equally of concern to the Cauare the fees and expensespgmsed to be paid to class
counsel for future litigations. Sé&reer 2001 WL 1632135, at *4. The Court is troubled by the
proposed $10 million Reserve Amount which thétliBeg Parties seek to “set aside from” the
$62.5 million settlement for “fees and expensdsadancurred as a result of the litigation of
claims and causes of action outside the Urfitades against the N@ettling Defendants.”
(Revised Proposed Partial Settlement § 1.2@¢ording to Davis, this proposed $10 million
war chest is “tie[d] together” with the propose@vocable assignment of class members’ claims
to Davis, seénfra pages 19-23; (sdeevised Proposed Partiaettlement  2.14; July 21, 2011
Tr. at 37:1), and is integral to tiRevised Proposed Partial Settlement (adg 21, 2011 Tr. at
37:1, 39:17-21 (COURT: “[W]ould you enter into atkment that didn’t have these provisions,
no $10 million legal war chest and no assignnaérclaim to [Davis]?” DAVIS’'S COUNSEL:
“No, we would not.”))*

Davis has provided the Court with no precedent — and the Court is aware of none —
supporting the unusual request to approve $10anifior the financing of future litigations,
presumably in Ireland, to defray the assertédgculiar’ and “unusuallegal fees and costs
associated with such litigations. (SettjiLtr. at 2; Davis Supp. Ltr. at 5; sAag. 12, 2011 Tr.
at 9:12-14 (COURT: “[D]o you have a case whitrat’s ever happendskfore? Any [jjudge,

federal or state, gave you $10 million tosgee in a more convenient forum?” DAVIS’'S

1 In their letter to the Court, dateAugust 18, 2011, the HSBC Defendants “take no
position on Mr. Davis’s request &t aside an amount to fund [freuforeign] litigation on class
members’ behalf.” (HSBC Supp. Ltr. at 3; see &spt. 7, 2011 Tr. at 14:23-15:15 (COURT:
“You earlier on . . . did not takany position with respect todtreserve fund.” HSBC DEFS.’
COUNSEL: “We take no position with the allocation of the reserve fund. We’ve paid an
amount. It's totally up to [Davis’sounsel] the way they allocate.it . They decided that that
was what was in the interests of the clas's. albviously your Honor'€all whether you agree.
... We have no posin on that question.”).)
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COUNSEL: “We are not asking the Court to give us anything.” . . . COURT: “It seems so
unusual and so extreme and | do think that legged in the $10 million fund is something for me
to be concerned about.” DASBIS COUNSEL: “Well, your ténor, the preliminary approval
stage, as you know is a low threshold™®).)f Davis is concerned that he erred by filing suit
against the HSBC Defendants and the ndtiisg Defendants in this Court (s@&avis Mem. at

10 (“[T]his litigation faces unique challenges based on grounds that [D]efendants . . . assert

.. . in their motions to dismiss, includifg um non conveniens.” (citing In re Banco Santander

Sec.-Optimal Litig. 732 F. Supp. 2d 1305, 1344 (S.D. Fla. 2)10the risk of any such

miscalculation should fall on Davis, and not oa ffhema investors he purports to repre$ent.
Davis asserts that “[d]isticourts across the country have, for nearly three decades,
approved partial settlements wheais,here, a portion of the dethent proceeds is set aside to
fund continuing litigation againston-settling defendants.” (Dav&upp. Ltr. at 3 (collecting
cases).) But, the courts referred to hgweraved “litigation funds” for “continuing prosecution

of the [a]ction” — in the same (lited States) court(s). See, eTpachers’ Ret. Sys. of La. V.

A.C.L.N. Ltd., No. 01 Civ. 11814, 2004 WL 1087261, at 51(S.D.N.Y. May 14, 2004); In re

WorldCom, Inc. Sec. Litig.No. 02 Civ. 3288, 2004 WL 259140t,*22 (S.D.N.Y. Nov. 12,

12 If the Court correctly uterstands counsel’s requd3gvis proposes to “double count”

his attorneys’ fees in this case by charging legal fees of 18% (or more) against the $10 million
Reserve Amount._(Se@bj. Defs. Mem. at 2 n.2; Revid@roposed Notice 8§ II.G; Davis Supp.
Ltr. at 5); see alsGilat, No. 02 Civ. 1510, Mem. Op. & Order at 30—31; Orchano v. Adv.
Recovery, InG.107 F.3d 94, 96 (2d Cir. 1997) (“A reasonadti®rney’s fee i®ne that . . . does

not produce windfalls to attorneys.” (altewats and internal quotation marks omitted)).

13 More than 60 Thema investors have commenced suit against HTIE and Thema in the

Irish High Court and, as Davislkawwledged at oral argument, &would be a relatively late
entry into that litigation.” (Sept. 7, 2011 Tr. at 11:20); seeranote 3. By letter to HTIE, dated
June 22, 2011, 50 of those investors, repreasgmipproximately 20% of outstanding Thema
shares, indicated that they ‘ee} [the Proposed P&t Settlement] comptely,” questioning as
“doubtful in the extreme” “[t]he jurisdiction of @S court to make . . . an order [assigning the
rights of] parties in Irish proceadis.” (Wiles Decl. Ex. A, at 1-2.)
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2004); (seesept. 7, 2011 Tr. at 9:1-11 (COURT: “[Wgre was the plaintiff going to pursue
those other cases in Worldc8DAVIS'S COUNSEL: “In the uthern District of New York,
your Honor.” COURT: “Same forum?” DAVIS’'S6OUNSEL: “Correct.” ... COURT: “It's
not exactly our case.” DAVIS’'EOUNSEL.: “It's not, your bnor.”).) Courts have not
approved war chests, as counsel urges hefmatoce yet-to-be-filed lawsuits in foreign
jurisdictions (incuding, in this case, jurisdictions whiahmay not allow for @ss actions) in the
event that the litigation filed in €hU.S. district court fails._(Sef®ug. 12, 2011 Tr. at 10:13-15
(DAVIS’'S COUNSEL: “[N]ot one pany of that [$10 millionfund is going to be used to litigate
claims against the non-settling [D]efendants inUinged States . . . .”); Davis Supp. Ltr. at 4-5;
Revised Proposed Partial Settlement  1.30appears that the Courtheing called upon to use
its Rule 23(e) class settlement approval authooitadvantage Davis and his counsel “so that
[Davis] can pursue absent class members’ claims in Ireland in a way that Irish procedures would
normally not permit.” (PwC Ltr. at 3); s@&ra pages 22—23. Davis alkas failed to explain to
the Court why the $10 million Reserve Amount is maaikiable in counsel’s war chest than in
class members’ pockets. (Steg. 12, 2011 Tr. at 11:17-20 (COURT:assume that if that $10
million didn’t go into a legal wachest it would be available tbe class right now?” DAVIS'S
COUNSEL: “That's right . . . .") '

And, while Davis’s counsel may believe whatdad in Court, “Your Honor, with all due
respect, | don’t think it's youdecision [but] the decision of the class members” whether “it is

appropriate for [the Court to\g Davis] a $10 million leg up toring a lawsuit in Ireland” (Aug.

14 And, Davis does not explain what the cemsences would be for class members if

Davis’s future litigation in Ireland were to stomore than the $10 million proposed to be set
aside in the Revised Proposed Partial Settlement. §8ate 7, 2011 Tr. &t0:18-23 (COURT:
“[Alre [class members] on the hook for anycess of $10 million if there were a $20 million
loss?” DAVIS'S COUNSEL: “ldon’t believe so, yourdonor. I'd have to go back and look.”
COURT: “Well, ‘believe so’ is not, if I'm a ckes member, . . . going to be a lot of comfort.”));
seeinfra page 21-22.
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12,2011 Tr. at 10:22-11:2), counsgkrlooks the Court’s “fiducig duty” to the proposed

class._Global Crossing@25 F.R.D. at 455 (“[Ilnherent in wamlass action is the potential for

conflicting interests among the skarepresentatives asls counsel, and absent class members.”);

see als&Zimmerman 2011 WL 65912, at *8 (“The fact thdisgruntled class members may opt

out of the settlement class does not cure theidetiies in the settlement.” (Quoting Acosta v.

Trans Union, LLC 243 F.R.D. 377, 388 (C.D. Cal. 2007))); Goldberg@é® F.3d at 53 (“[C]lass

members — the intended beneficiaries of the suit — rarely object” because “they have no real
incentive to mount a challenge tivaduld result in only a minuscuf#o rata gain from a fee
reduction”; “[A] fee award should b&ssessed based on . . . a jeategard to the rights of those
who are interested in the fund.” (intelog@otation marks omitted)); Gen. Motp&5 F.3d at

820; Weinberger v. Great N. Nekoosa Cp§25 F.2d 518, 524 (1st Cir. 1991) (noting “the

important nexus between judicial scrutiny dnhe avoidance of excessior undeserved fee
awards in the class action environment,” wheegdlexists “the danger . that the [settling
plaintiff's] lawyers might urge alass settlement . . . on a less-than-optimal basis in exchange for
red-carpet treatment on fees.”); Gre#d01 WL 1632135, at *4; Cop203 F. Supp. 2d at 654.

Proposed €30,000 Service Award to Davis

The Court is also concerned about a pravisiontained in the Resed Proposed Notice
that, “separate from and in addition to the sludithe [n]et [s]ettlement [flund that [Davis] may
receive as a [s]ettlement [c]lass [m]embéa,service award toliag €30,000 [or over $40,000]
will be paid to [Davis] and deducted from §$62.5 million s]ettlement [a]mount.” (Revised
Proposed Notice § II.F.) While incentive awaadls not prohibited, they are appropriately
subject to heightened judal scrutiny at the preliminary approval stage. Batter, 2011 WL

2708399, at *9; Holmes v. Cont’l Can C@06 F.2d 1144, 1147 (11th Cir. 1983). Davis’s

submissions do not at this time demonstrateee€el of special circumstances warranting an
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incentive award.” Beane v. Bank of N.Y. MelloNo, 07 Civ. 9444, 2009 WL 874046, at *6

(S.D.N.Y. Mar. 31, 2009) (quotinSilverberg v. People’s BankR3 F. App’x 46, 48 (2d Cir.

2001)).

The Assignment(s) of Rights tdavis and to the HSBC Defendants

While the Revised Proposed Partial Settlenfigitg for the reasons stated above, it also
raises other concerns. Among these ar@tbeisions which assign to Davis and the HSBC
Defendants, respectively, certain rightédhgy the purported class members. (Beeised
Proposed Partial Settlement 1 2.13, 2.14.) dags notice would at a minimum have to
describe these assignments “in plain, easilglerstood language,” anceally and precisely.
Fed. R. Civ. P. 23(c)(2)(B) (“[T]he court musteltt to class members the best notice that is

practicable under the circugtances . . . .”); se@ re Air Transp. Antitrust Litig.141 F.R.D.

534, 553 (N.D. Ga. 1992) (“A notice that is cosihg to class members is not the best

practicable under the circumstances.” (citinge Nissan Motor Corp. Antitrust Litigh52 F.2d

1088, 1104 (5th Cir. 1977))); (RevisPdoposed Notice § II.B); seipranote 14.

One provision “irrevocably conveyl[s] to [Diay the right to pursue, on [settling class
members’] behalf and for their benefit, claiomcerning or relating to investments in [Thema]
arising out of, based upon, or relating to éifiegations, transactionfacts, matters, or
occurrences set forth or referred to in [D&li&dmended Complaint or [Davis’s] Proposed
Amended Complaint against all [n]Jon-[s]ettling Dedants, any of their affiliates, or any other
persons or entities in any dortiesor foreign forum.” (Revied Proposed Partial Settlement

11 2.14.5° The second provision “irrevocably asggjrand conveyl[s] tthe [HSBC Defendants]

15 This proposed assignment (to Davis) waaghear to apply to those class members “who

elect to participate in the [Revised Proposedi&aSettlement by filng” a Proposed Proof of
Claim and Assignment. (Revised Proposed Partial Settlement Y _2.1d)psaeote 5.
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all of [the settling class members’] interest in any recovery by or benefit accruing to [Thema], or
any distribution or payment arising out of $a&me, on account of current or future [Thema]
litigation against the [HSBC Defendants] or afytheir affiliates, icluding without limitation
the HTIE Litigation [currently pending in li@nd], and . . . delegate[s] to the [HSBC
Defendants], to the full extent permitted by appliedbw, the power and right to act on [settling
class members’] behalf . . . &l matters relating to curreot future litigation by [Thema]
against the [HSBC Defendants].” (Revidewposed Partial Settlement § 2.13 (emphasis
added) 3°
Proposed Assignment to Davis

The Revised Proposed Notice to class membemadequate because it says (only) the
following:

Settlement [c]lass [m]embers who elecpauticipate in the [Revised Proposed

Partial] Settlement by filing [the Bposed Proof of Claim and Assignment]

... will assign to [Davis] the right to pursue, on their behalf and for their benefit,

claims against all [nJon-[s]ettling Defendants or any of their affiliates . . . . When

a person ‘assigns’ claims, that means heherhas transferreddin right to assert

a cause of action to anotherfyain this case [Davis].
(Revised Proposed Partial Settlement § 11.B.) aithdoes not say is that, among other things,
() the proposed assignment is “irmabl[e]”; (i) the claims to be assigned include all “claims
concerning or relating to invesents in [Thema] arising out of, based upon, or relating to the
allegations, transactions, facts, matters, or weages set forth or referred to in [Davis’s]

Amended Complaint or [Davis’s] Proposed Amled Complaint againatl [nJon-[s]ettling

Defendants, any of their affiliates, or any atpersons or entities”; and (iii) the $10 million

16 This proposed assignment (to the HSB@eddants) would appear to apply more

broadly than the proposed assignment to DaVisat is, it would inaide those class members
who file a Proposed Proof of &im and Assignment, and aldwse class members who do
nothing in response to the Revised Proposed Notice, j.&y operation of the [Court’s entry
of jjJudgment” finally approving of th e Revised Proposed Partial Settlement(Revised
Proposed Partial SettlemehR.13 (emphasis added)); sepranote 5.
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Reserve Amount is being deducted from the $6&Ikon settlement for the purpose of funding
Dauvis’s litigation of these aggied claims in foreign court(sRevised Proposed Patrtial
Settlement 1 1.30, 2.14.)

Also, as set forth above abte 14, absent from the ®ged Proposed Notice (and from
the Revised Proposed Partial Settlement) isigfioymation or discusen about any settling
class members’ potential liabigt that may attach to the agsment of rights to Davis._(See
Sept. 7, 2011 Tr. at 10:24-11:5 (COURT: “The realstjoa is are there arabilities attached
to the assignment? In the cexi of the assignment, are peoptgentially going to be liable or
on the hook for money that they might not esde¥am . . . would be their responsibility?”
DAVIS'S COUNSEL: “I'd haveto look at the language ofdrassignment, your Honor.”).)
While it is clear from the Revised Proposedib® that the proposed assignment to Davis
“contain[s] a full and complete release for [Davis] from any and all claims relating to [Davis’s]

pursuit of the [a]ssigned [c]laims” (Rised Proposed Notice § I1.C; see agevised Proposed

Partial Settlement § 2.14), it is far from cledrether the settling class members would be
responsible if, in litigtion commenced by Davis in Ireland \awere to lose and be required
under Irish law to pay damages and/or to reimburse the non-settling Defendants for legal fees
and expenses in excess of the Reserve Amountsupeanote 14. In the absence of explicit
assurances as to potential exposure, the ReAsgposed Notice doendt ‘fairly apprise the

[prospective] members of the staof the terms of the proposed settlement.” Nat’| Super Spuds,

Inc. v. N.Y. Mercantile Exch660 F.2d 9, 21 (2d Cir. 1981) (quoting Grunin v. Int'l House of

Pancakes513 F.2d 114, 122 (8th Cir. 1975)); Seeigqg v. Sears, Roebuck & Cd.53 F.2d

1222, 1227 (11th Cir. 1998); Niss&b2 F.2d at 1103-05.
The Proposed Proof of Claim and Assignirideewise fails cledy to advise the

proposed class of the scope an@e&ifbf the proposed assignmenDavis. The very first page
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of the Proposed Proof of Claim and Assignmeqtears to suggest (erranssly it seems) that
class members who do nothing in response taldss notices will nevertheless be bound by the
assignment to Davis:

IF YOU ARE A SETTLEMENT CLASS MEMBER AND DO NOT FILE A
PROOF OF CLAIM, YOU WILLNOT RECEIVE ANY PAYMENT FROM
THE NET SETTLEMENT FUND BUT YOU WILL NEVERTHELESS BE
BOUND BY THE ORDER APPROWIG THE SETTLEMENT AND THE
JUDGMENT DISMISSING THIS ACTON AS AGAINST THE SETTLING
DEFENDANTS, AND ALL ORDERS, RELEASESND ASSIGNMENTS,
THEREIN, UNLESS YOU PROPERL¥EXCLUDE YOURSELF FROM THE
SETTLEMENT CLASS.

(Proposed Proof of Claim and Ageiment at 1 (emphasis addet).)
And, while Davis seeks to “remove th[e] hurdleseated by the fact #t “[tlhere is no
class action mechanism in Ireland” (Davis MeniL3)t, principles of comity may require that we

respect Ireland’s policies, s€&¥oss v. British Broad. Corp386 F.3d 224, 235 (2d Cir. 2004),

and, in this instance, héacilitate a class aan in Irish court, seg@l. (“We urge the district
courts to be cognizant of tipeudential choices made by faya nations and not to impose
conditions on parties that may be viewedhaging the effect of undermining the considered

policies of the transferee foruf}).In re Vioxx Prods. Liab. Litig. MDL No. 1657, 2009 WL

1636244, at *12 (E.D. La. Feb. 10, 2009) (“The mere tlzatt a foreign judicial system abides

by certain rules and procedures that differrirthose of the United States cannot justify

17 In exercising its “responsibility to ptect members of the class who have had no

opportunity to protect #mselves,” Super Spuds60 F.2d at 20, the Court would recommend

that the Settling Parties disseminate to peasive class members a bold-faced document,

separate from the Proposed Proof of Claim Assignment, approved in form and substance by
New York and Irish counsel, and containing @acldescription of the proposed assignment to
Davis. The Court would suggest also thasslmembers separately execute and notarize such a
document in order for the assignment to beceffextive. “A primary purpose of the notice
requirement is to preserve absent class meshhghts to pursue theown individual claims,

and to protect them from being bound by a judgment in an action of which they have been given
no, or inadequate, notice or opportunity tclege themselves.” Mendez v. Radec Ca2p0

F.R.D. 38, 50-51 (W.D.N.Y2009) (collecting cases).
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... undermin[ing] the foreign forum’s policydgments by substantialbjftering its rules or

procedures to mirror our own.”); see aBwith v. Bayer Corpl131 S. Ct. 2368, 2381 & n.11

(2011) (“[A] properly conducted aks action, with binding effeoh nonparties, can come about
... In just one way — through the procedurteosg in Rule 23.” (internal quotation marks
omitted)); Granlund82 F.R.D. at 692-93.
Proposed Assignment to the HSBC Defendants

Several hurdles would appesso to confront the proposed (“deemed”) assignment to the
HSBC Defendants of class members’ iests in the HTIE Litigation. _(SdRevised Proposed
Partial Settlement § 2.13; Obj. Mem. at 10-TBema Ltr. at 1-4.) These may include
arguments that the assignmentginot the subject of a cleaeparate written document but
rather is “deemed” to occur up@inal approval by this Court;ifiallows a single shareholder
(Davis) “to determine the terms on which HTIf&bility to Thema should be compromised and
to use that shareholder settlement to undeerfrhema’s] claim against HTIE in Ireland”;
(i) “reaches beyond the claims before thisu@ and is beyond this Court’s authority under
Rule 23”; and (iv) is “grossly sdequate” because of much gregiatential recoveries in the

HTIE Litigation. (Obj. Mem. at 10-13; see alSbema Ltr. at 2 (“HSBC has cited cases in

which a settlinglefendant voluntarily assigned rights, buthfs cited no precedent for such an
involuntary ‘deemed’ assignment of rights by abs#gats members — let alone for assignments
whose real (and admitted) purpose is to undegra separate action in another country.”

(citations omitted) (emphasis in original))); see @sper Spudv60 F.2d at 18 (“If a judgment

after trial cannot extinguish chas not asserted in the clasgion complaint, a judgment

approving a settlement in such an action ondlynahould not be able to do so either®).

18 Thema, a co-Defendant of the HSBC Drefants here, contends that it “plainly has

standing to object” to the pposed assignment to the HSBC Defendants because such
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The Settling Parties respond that thegmsed assignment to the HSBC Defendants
(i) leaves Thema investors who “prefer the ungerthance of recovery . . . from [the HTIE
Litigation]” “free to opt out”; (ii) “has no impact whatsoever on whether a shareholder can
maintain a direct action and does not assunamynway that a shareholder can”; (iii) “does not
extinguish or create any [foreigallaim, but merely assigns arterest in a preexisting claim”;
and (iv) forces class members to “giv[e] up nothing” because the substantial claw-back claims
brought against Thema by the Trustee of thd 8Myuidation, Irving H.Picard, Esq., “would

consume any recovery by Thema” in the HTikEgation, “leav[ing] nothing for investors.”

(HSBC Reply at 9-10; HSBC Ltr. at 2 (citing D’Ama86 F.3d 78; In re Initial Pub. Offering
Sec. Litig, 226 F.R.D. 186 (S.D.N.Y. 2005)).)

Additional Conditions of the Revised Proposed Partial Settlement

The Revised Proposed Partial Settlementaiostadditional contingencies which may

militate against a grant of preliminary approval, see, Bigexel Burnham995 F.2d at 1146;

Sunrise 698 F. Supp. at 1257, includj, among others: (i) a ruling from the Irish High Court
that is “in substantial confority with the position of the [HSB8 D]efendants,” or is otherwise
“satisfactory” to the Settling Parties, concenthe “enforceability inreland” of the Revised
Proposed Partial Settlement (Revised ProposePaettlement § 5.5; HSBLCr. at 4); (ii) the
Court granting Davis’s April, 2011 motion to amend his March 19, 2009 complaint for the
second time (which Defendants, including tRSBC Defendants, oppose and which will not be
fully briefed until October 28, 2011) to add aBefendant in Davis’s case HSBC USA, a party

to the Revised Proposed Partial Settlementsapeapage 1, note 1; see al€ity of N.Y. v.

Exxon Corp, 697 F. Supp. 677, 688 (S.D.N.Y. 1988); and (iii) the so-called “blow provision”

assignment is “meant to limit Thema’s abilitydorsue its claims against HTIE” in Ireland.
(Thema Ltr. at 2 n.2 (citing Zupnick v. FogéB9 F.2d 93, 98 (2d Cir. 1993)).) The Court does
not resolve this issue here.
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allowing the HSBC Defendants to “terminate the [Revised Proposed Partial] Settlement in its
entirety in the event that [s]ettlement [c]lass [m]embers whose aggregate [n]et [1]Josses exceed
$60 million or [s]ettlement [c]lass [m]embers whose have suffered no [n]et [I]oss but whose
aggregate account balances . . . exceed $10 million choose to exclude themselves from the

[s]ettlement [c]lass” (Revised Proposed Partial Settlement ¥ 9.1); see Wainwright v. Kraftco

Corp., 53 F.R.D. 78, 84 (N.D. Ga. 1971) (“Plaintiffs and Defendant . . . have offered for approval
a settlement that is conditioned on various . . . rulings by the court; thus they have really offered
no settlement at all, and there is nothing for the court to approve at this time.”).
IV.  Conclusion and Order

For the reasons set forth above, Davis’s motion for preliminary approval of the (Revised)

Proposed Partial Settlement [#234] is respectfully denied without prejudice.

Dated: New York, New York
September 15, 2011 ,-(- M , 3

RICHARD M. BERMAN, U.S.D.J.
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