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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

IN RE HERALD, PRIMEO, and THEMA : 09 Civ. 289 (RMB)
SECURITIESLITIGATION :
DECISION & ORDER

Introduction

In these consolidated cases, three foreign (ian-U.S.) plaintiffs, (i) Neville Seymour
Davis, a citizen of the United Kingdom (“Dav)s(ii) Repex Ventures, S.A., a corporation
organized under the laws of the British Virgitaleds (“Repex”); and (iiipr. Shmuel Cabilly, a
citizen of Israel (“Cabilly” and, collectively, “Pilatiffs”), each purport taepresent a class of
foreign (i.e, non-U.S.) investors in foreign (i,eon-U.S.) investment funds (“Funds”). The
Funds, which were closed to American istgs, are (i) Thema International Fund plc
(“Thema”), which is organized under the lawdreland; (ii) Herald~und SPC-Herald USA
Segregated Portfolio One (“Herald SPCiidaHerald (LUX) U.S. Absolute Return Fund
(“Herald Lux” and, collectively, “Herald”), whit are organized under the laws of the Cayman
Islands and Luxembourg, respectively; and Riilmeo Select Fund and Primeo Executive Fund
(collectively, “Primeo”), which are organizeshder the laws of the Cayman Islands. (See
Davis's Proposed Second Am. Compl., da#gr. 1, 2011 (“Thema Compl.”), 11 15, 27;
Repex’s Proposed Third Am. Compl., dafgat. 1, 2011 (“Herald Compl.”), 11 8, 10, 15;
Cabilly’s Proposed Second Am. Compl., dafgut. 1, 2011 (“Primeo Compl.”), 1 15, 25.)

The foreign Plaintiffs assettaims against the foreigruRds and the Funds’ respective
directors, administrators, caslians, investment managers, auditors, advisors, lawyers, and
financial intermediaries, who invested (Ptéis’ money) in the infamous Ponzi scheme

orchestrated by Bernard L. Madoff (“Madoféihd Bernard L. Madoff Investment Securities
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LLC (“Madoff Securities”). Madoff, in turn, told investors that he was buying and selling
Standard and Poor’s 100 stockslaptions for their accounts. (SEeema Compl. 1 319, 322,
346; Herald Compl. {1 488-500, 5%8jmeo Compl. {1 58-59.)

Hundreds of lawsuits chaliging these same Fund invasints are currently pending
against many of the same Defendantthicourts of Ireland and Luxembodrddavis, who, as
noted, is a citizen of the Unitédngdom, is also a resident Bfance. He has been a notice
party to one of the caseending in Ireland. _(Sdgecl. of Jarlath Ryan, dated Sept. 30, 2011
(“Ryan Decl.”), 1 2.) Davis has acknowledgedaisubmission to this Court, the foreign (i.e.
non-U.S.) locus of these cotislated cases when, on June 17, 2011, he urged the Court to
approve a settlement between him and the {lasbtodian and adminrstor of the (Irish)

Thema Fund for the reason, among aththat litigation in this Gurt “faces unique challenges,”

1 One such case, Kalix Fund Ltd., et al. vB@SInstitutional Trust Services (lreland) Ltd.,

et al, is pending in Ireland and involves claimsrhgre than 60 Thema investors against Thema
and its Irish custodian, and isgsided over by Justice Frank &arof the Irish High Court in

Dublin (with whom this Court has exchanged transcripts of court proceedings). Justice Clarke
has determined that the proceedings before*Wiithbe linked, managed together, [and] come to
trial together.” [2009] I.LE.H.C. 457 { 11.1 (H. Ctn)) attached as Ex. L to Decl. of Michael E.
Wiles, dated June 29, 2011 (“Wiles Decl.”). mgery in Justice Clarke’s cases was made in
September 2011 and “[iJt is anticiiga that a trial date for thee&ring of the [consolidated Irish
cases] will be given in 2012.” (Decl. of &on Daly, dated June 28, 2011 (“Daly Decl.”),
attached as Ex. 4 to Decl. of Evan A. DaviSumpp. of HSBC Defs.” Mot. to Dismiss, dated

June 29, 2011 (“Evan Davis Decl.”), 1 15.)

There are also many pending lawsuits broughnisgstors in Herald and/or Primeo, and
by the liquidators of Herald Lux, inegh_uxembourg District Court._(Sé&®ecl. of Francois
Kremer, dated Oct. 27, 2011 (“Kremer Decl.”), atiedlas Ex. 2 to Decl. of Evan A. Davis in
Supp. of HSBC Defs.” Reply, tked Oct. 28, 2011, 1 3—-11; Deaf.Jacques Delvaux, dated
June 27, 2011, attached as Ex. A to DecMafc A. Weinstein in Supp. of Ernst & Young
Defs.” Mot. to Dismiss, dated June 29, 2011, 1 13-14).)



including the pssibility of forum non conveniens dismissaf. (Plaintiff Neville Seymour Davis’s
Mem. of Law in Supp. of Mot. for Prelim. Approval, dated June 17, 2011 (“Davis Mem.”), at 1,
10.) Anticipating dismissal dhis case on the basisfofum non conveniens, Davis proposed as
part of the Thema settlement to set aside $10 million from the $62.5 million fund as legal fees
for counsel to pursue future litigation in Ireland. (®ewis & Settling Defs.Jt. Ltr. to the Ct.,
dated Aug. 11, 2011 (“Settling Ltr.”), at 2 (“Inmiwast to the practice in the United States,
[plaintiffs] in Ireland customarily retain multiplevels of lawyers . . . on an hourly-fee basis”
and “must undertake the risk of having to reurse any defendants for their legal fees and
expenses, in the event [the plaintiffs] losdfj.light of these peculiar requirements . . .,

litigating the non-settled claas in Ireland could be cdgt’)); 2011 WL 4348140 (S.D.N.Y.

Sept. 7, 2011); 2011 WL 4351492, at *8 (S.D.N.YpiSé5, 2011) (where éhCourt stated:If

Davis is concerned that he erred by filing suit against the [foreign Defendants] in this

Court, the risk of any such miscalculationshould fall on Davis, and not on the Thema

investors he purports to represent’ (citation omitted and emphasis addetl)).

2 The settling Defendants were HSBC Ingtdnal Trust Servicefireland) Ltd., HSBC
Securities Services (Ireland) Ltd., HSBCl#iags PLC, and HSBC Bank USA, N.A.
(collectively, the “HSBC Defendants”).

3 By Decisions and Orders, dated Seqienv and 15, 2011, the Court rejected Davis’s
proposed partial settlement as “not fair, reasaabldequate — even at th[e] preliminary stage
— to members of the proposed class of #twes in Thema.” @1 WL 4348140, at *1; se2011

WL 4351492. The Court found that numerbéolvious deficiencies— including Davis’s
proposed $10 million foreign future litigation fuadd inadequate disclosure to class members
of the terms of Davis’s applications for Iégad other fees and expenses— “preclude[d] the
Court from granting preliminary gpoval.” 2011 WL 4348140, at *1; s@©11 WL 4351492, at
*6-9.

On the same day as oral argument of tk&imt motion to dismiss, by joint letter to the
Court dated November 28, 2011, Davis andHB8C Defendants requesl that the Court
“schedule a pre-motion conference on Mr. Da/anticipated [new] ntan for preliminary
approval” of a second amended proposed paitlement agreement, executed by Davis and
the HSBC Defendants on November 27, 2011. (&®as & Settling Defs.’ Jt. Ltr. to the Ct.,



Davis and Repex — but not Cabilly — alseas claims against JPMorgan Chase & Co.,
JPMorgan Chase Bank, N.A., J.P. Morgat8ities LLC, J.P. Morgan Securities Ltd.
(collectively, “JPM”), and The Bank of New YoMellon (“BNY”), in their roles as bankers to
Madoff Securities.

For the reasons set forthbelow, Davis and Repex’slaims against JPM and BNY
are dismissed as precluded under the Secums Litigation Uniform Standards Act of 1998,
15 U.S.C. 8§ 77bb(f) (“SLUSA"), and preemptedinder New York’s Martin Act, N.Y. Gen.
Bus. Law 88 352 et sedthe “Martin Act”); and the claims against the remaining
appearing Defendants are dismissed on the basisfofum non conveniensin favor of
Ireland (Thema action) and Luxemboug (Herald and Primeo actions). SeeScottish Air

Int’l, Inc. v. British Caledonian Grp., PLC , 81 F.3d 1224, 1234-35 (2d Cir. 1996).

Il. Analysis

Having reviewed the record herein, including, without limitat{@)this Court’s Order,
dated October 5, 2009, consolidating for gengralrial purposes Plaintiffs’ three actions,
commenced on January 12, March 5, and Mag;2009, respectively, anal the same time,
rejecting consolidation &r all purposes” (Ordedated Oct. 5, 2009, at 8—9) Plaintiffs’ joint
motion, dated April 1, 2011, for leave to amend their respective complaints (which have already
been amended twice by Repex and once eayalis and Cabilly); Plaintiffs’ respective

proposed new amended complaints, dated Ap@D11 (the “Complaints”), which assert claims

dated Nov. 28, 2011, attached as Ex. A to this $deci& Order, at 1.)According to Davis and
the HSBC Defendants, this newly amended proppsetial settlement addresses the concerns
that led the Court to deny preliminary approvBpartial settlement in September 2011. See
2011 WL 4348140; 2011 WL 4351492;XFA at 1-2.) The Court ased Davis and the HSBC
Defendants that it would take their November 28, 2011 letter under advisementr.(&ee
Proceedings, dated Nov. 28, 2011 (“Nov. 28, 2011 Tat"22:7-10 (COURT: “I just literally
read the letter before the conference. | wanbtwsitler it. So this conference is not really th[e]
promotion conference. But lete digest it and see.”)); sadra Part 11.D.



against each of the Funds, their “directors, aistiators, custodians, investment managers,
auditors, advisors, lawyers, anddncial intermediaries,” as well as, in the Complaints of Davis
and Repex (but not of Cabilly), against JANI BNY (collectively, “Defendants”). The
gravamen of the proposed amended Complairteaisthe Funds allegedly “fed, perpetuated, and
profited from” the Ponzi scheme perpetratedMadoff and Madoff Securigs. (Thema Compl.
19 2—-18; Herald Compl. 11 1-7; Primeo CompR414.) Specifically, Platiffs contend that
Defendants “ignored many red flatip@t should have caused theas,professionals, to discover
Madoff’s fraud or conduct further due diligenasdéor alter their investnm decisions” before

the collapse of Madoff's scheme in Decemb@08 (Thema Compl. 1 2—-18; Herald Compl.

19 1-7; Primeo Compl. 11 2—-14¢) Defendants’ joint motion, dated June 29, 2011, to dismiss
Plaintiffs’ Complaints (and alsopposing as “futile” PlaintiffsApril 1, 2011 motion to amend),
arguing, among other things, that then@@daints should be dismissed undt@um non

conveniens because Plaintiffs are foreign investdlse Funds are foreign funds not open to
American investors, and Defendaumatre primarily foreign entities that provided services to the
Funds in foreign countries. (Defs.” Mem.laddw (“Defs. Mem.”) at 1 n.2, 10-18.) Defendants
also argue that the claims Bavis and Repex against DefentaJPM and BNY “are without
merit” (Defs. Mem. at 17-18)(d) Plaintiffs’ opposition, dated September 30, 2011, arguing,
among other things, thatayrting Defendants’ motion dorum non conveniens grounds would
require litigation of these cases in Irelandtfeer Thema action and Luxembourg for the Herald

and Primeo actions, neither of which jurisdictionsjiiffs contend, is “avéable or adequate.”

4 Defendants have advised the Court that, in th event of dismissal of these actions on

forum non conveniens grounds, “each Defendant who ha entered an appearance — except
for JPM and BNY[] — consents to jurisdictionin Ireland to determine the validity of the
Thema Plaintiff's claims, and in Luxembourgto determine the validity of the Primeo and
Herald Plaintiffs’ claims.” (Defs. Mem. at 11-12 (emphasis added).)



(Pls.” Mem. of Law (“Pls. Mem.”) at 10—20, 39Blaintiffs also corgnd that JPM and BNY
committed “misconduct in connection with accounts maintained by [Madoff Securities]” in New
York and, thereby, “concealed and perpetddtadoff's fraud” (Pls. Mem. at 6 n.2);
(e) Defendants’ reply, dated October 28, 2011 Refs.” Reply Mem. of Law (“Defs. Reply”));
(f) the transcript of oral argument held beftite Court on November 28, 2011; and applicable
law, the Court hereby respectfully denies asefuRrlaintiffs’ motion toamend [#191] and grants
Defendants’ motion to dismisg252] principally on the basis &frum non conveniens, as
follows:

(A) Preliminary Issues

First, one of the three Plaintiffs, Davissarts claims against Peter Madoff and Andrew
Madoff, Bernard Madoff's brother and son, respaty; and against the estate of Bernard
Madoff's deceased son, Mark (cdtively, the “Madoff Defendants™. (SeeThema Compl.
19 54-57.) Claims against the Madoff Defenddn@ve been stayed by the United States
Bankruptcy Court for the Southern Districtfdéw York (until such time as the action brought
against the Madoff Defendants by Irving H. Pi&;aEsq., the trustee (“Trustee”) appointed for
the liquidation of Madoff Securés, has been concluded). (Sam. of Stay in No. 10-3265
(Bankr. S.D.N.Y.), dated Jan. 26, 2011 (“Bankru@typ.”).) These claims presented here may
be — and are hereby — severed from Plainiiffiser claims and stayed on consent. (See
Bankruptcy Stip. at 3 (“[C]lounsébr Davis has agreed to voluntgrstay prosecution of [the
instant action in the United States District Qdar the Southern District of New York] with

respect to the Madoff Defendants until stiolme as the Trustee’s Madoff [a]ction has

> Repex and Cabilly do not assert claims against any of the Madoff Defendants. And, none

of the Plaintiffs asserts claims agaiBsrnard Madoff or against Madoff Securities.



concluded.”)); see alddecht v. City of N.Y, 217 F.R.D. 148, 150 (S.D.N.Y. 2003); Coface v.

Optique du Monde, Ltd521 F. Supp. 500, 511 (S.D.N.Y. 1980); (Defs. Mem. at 17 A.18).

Second, Repex’s claims against Friehling & Horowitz, Madoff Securities’s auditor
(“F&H”) (see Herald Compl. 11 36, 646-50, 655—-60, 777-805), may be — and are hereby —
dismissed pursuant to Rule 12(b)(5) and (ZhefFederal Rules of @l Procedure (“Fed. R.

Civ. P.”) for insufficient service of procesaafor lack of personal jurisdiction. See, e.g.

Garmhausen v. Holde757 F. Supp. 2d 123, 141-42 (E.D.N.Y. 2010); Freedman v. Badiediv

F. Supp. 1129, 1134 n.1 (S.D.N.Y. 1976). The recottese consolidated proceedings does not
reflect that F&H have ever been served or thay have ever entered an appearance. See

Garmhausen/57 F. Supp. 2d at 141-42; Freedm&?y F. Supp. at 1134 n.1. Alternatively,

Repex’s claims against F&H may be dismispadsuant to Fed. R. Civ. P. 41(b) for Repex’s
failure to prosecute such claims as, for exanpy filing a motion for default judgment against

F&H. SeeRampersad v. Deutsche Bank Sec.,,INo. 02 Civ. 7311, 2004 WL 616132, at *8

(S.D.N.Y. Mar. 30, 2004); United &es v. JP Morgan Chase Bank, N.®o. 09 Civ. 3133,

2011 WL 1380699, at *2 (E.N.Y. Mar. 25, 2011].
Third, “resolution of [Defendants’] motioim dismiss requires concurrently ruling on

Plaintiff[s’] motion for leave to amed.” Semper v. N.Y. Methodist Hos@.86 F. Supp. 2d 566,

6 By Memorandum Decision and Orddated September 22, 2011, United States

Bankruptcy Judge Burton R. Lift@ granted in part and denigdpart the Madoff Defendants’
motion to dismiss the Trustee’s complaint against them.|lrbeeBernard L. Madoff Inv. Sec.
LLC, -- B.R. --, 2011 WL 4434632 (Bankr. S.D.N.Y. 20118 motion for leave to appeal, filed
October 6, 2011 by Andrew Madoff and Mark M#toestate, from Judge Lifland’s September
22, 2011 ruling is pending before United Statestiiiit Judge William H. Pauley Ill._(Sé¢o.

11 Misc. 379 (S.D.N.Y.).)

! For the same reasons, Plaintiffs’ claimaiagt Erko, Inc., Windsor IBC, Inc., Infovaleur,

Inc., and Eurovaleur, Inc., among other parties,dsmissed for insufficient service of process
and for lack of personal jurisdion, and alternatively for failure® prosecute, under Fed. R. Civ.
P. 12(b)(5), (2), and 41(b).



573 (E.D.N.Y. 2011). In deciding whether an ameeadts futile, “the [C]ourt uses ‘the same

standard[s] as those governing the adeqa@eyfiled pleading.” _MacEntee v. IBMW83 F.

Supp. 2d 434, 446 (S.D.N.Y. 2011) (quoting Ricciuti v. N.Y.C. Transit A@di F.2d 119, 123

(2d Cir. 1991)). The Court denies Plaintiffisotion to amend because, as set forth below,
Plaintiffs’ proposed amended Complaints doswtwive Defendants’ motion to dismiss. See

Amaker v. Haponik198 F.R.D. 386, 392 (S.D.N.Y. 2000).

(B) Preclusion/Preemption of Davis andRepex’s Claims against JPM and BNY

Davis’s claims against JPMorgan Chase & @nd BNY, and Repex’s claims against the
JPM entities, all under New York State comnfaw, for aiding and abetting certain other
Defendants’ alleged breaches of fiduciduties, conversion,na gross negligence and
negligence; aiding and abetting Madoff's aviddoff Securities’s alleged fraud; unjust
enrichment; and civil conspiracy, f&il(SeeHerald Compl. 1 646—50, 655—60, 772—805
(Counts 1, 3, 17-19); Thema Compl. 1 495-502, 518-21, 539-43 (Counts 11, 12, 15, 19); see
alsoPls. Mem. at 29-31; Decl. of Patricia Mynes on Behalf of JPM, dated June 29, 2011
(“JPM Decl.”), at 2 n.4; Decl. of Lewis J. Limam Supp. of BNY’s Mot. to Dismiss, dated June
29, 2011 (“BNY Decl.”), at 3 n.1.) Such stdev claims, which Davis and Repex assert on
behalf of hundreds (if not thousandd purported class members (Sdema Compl. § 410;

Herald Compl. 1 641), are “precluded” by SLUSA. &eenano v. Kazaco$09 F.3d 512, 519

(2d Cir. 2010) (“[W]here plaintiffproceed as a class of fifty orore, state law securities claims
are no[t] . . . available to them [under SLAJS “which compels the dismissal of those
claims.”); 15 U.S.C. § 77bb(f). They arsalpreempted by New York’s Martin Act. See

Castellano v. Young & Rubicam, In@57 F.3d 171, 190 (2d Cir. 2001) (“[S]ustaining [a New

8 As noted above, Cabilly does not assert any claims against either JPM or BNY. See

suprapage 4.



York State law] cause of action . . . in the @xtitof securities fraud euld effectively permit a
private action under the Martin Aetthich would be inconsistemiith the [New York] Attorney-
General’s exclusive enforcentgrowers thereunder” “with respt to fraudulent and deceitful
practices in the distribution, exahge, sale and purchase of séms.” (internal quotation marks

omitted)); N.Y. Gen. Bus. Law 88 352 et sesge als®dyssey Re (London) Ltd. v. Stirling

Cooke Brown Holdings Ltd85 F. Supp. 2d 282, 291 (S.D.N.Y. 20QQWV]e will proceed with

the analysis of [an American defendant’s] motion to dismiss before proceeding with the

forum non conveniens analysis as it pertairte the rest of the defendants.” (citing PT United Can

Co. v. Crown Cork & Seal Cp138 F.3d 65, 74 (2d Cir. 1998))); Yung v. |.&m. 00 Civ. 3965,
2002 WL 31008970, at *3—4 (S.D.N.Y. Sept. 5, 2002).

Davis and Repex (but not Cabilly) alletpat JPM “acted as Madoff and/or [Madoff
Securities’s] primary banker,” holding in an agob (“*JPM Account”) “the vast majority of
. . . monies obtained in [Mado$ff Ponzi scheme.” (Thema Compl. { 59; Herald Compl. 11 44,
313, 430.) Davis and Repex further allege thdd J&ctively participated” in transfers to and
from the JPM Account which “had manytbie features of money laundering,” thereby
“ignor[ing] their federal [law] obgations”; “funneled hundreds of millions of dollars to Madoff
and Madoff Securities by using structured denxanotes based on the performance of [Thema
and] two [non-party] funds managed by Mad&édler fund [and non-partiairfield Greenwich
Advisors” (“Fairfield”), and “invested a substantial amount of [their own] money into the feeder
funds,” including the Herald Funds, “to hedge [thbets”; prepared atexposure health check”
on Madoff before the collapse of his schemtgéch noted, among other things, a “lack of
transparency,” a “lack of effective due dilige and monitoring by tHearious] feeder funds”

which invested with Madoff Securities, and a “lack of an independent competent [Madoff



Securities] auditor”; was aware, as evidenogdamong other things, an alleged e-mail message
sent by a JPM “Risk Officer” on June 15, 2007, thia¢re is a well-known cloud over the head
of Madoff and . . . his returns are speculated tpdré of a Ponzi scheme”; “quietly liquidated”
much of their investment in Herald atigé Fairfield funds in the fall of 2008, i,defore

Madoff’'s collapse; and collected “an estimated ldtillion dollars in [baking] fee and interest
payments” through the JPM Account over thegtdy two decades that JPM served as Madoff
Securities’s banker. (Thema Compl. 11322-57 (emphases omitted); Herald Compl. {1 431
85 (emphases omitted).) According to Baand Repex, JPM was “uniquely positioned to
monitor and oversee [Madoff Securities’s] investitngdvisory accounts and . . . used that
knowledge to assist [Madoff's]dud.” (Thema Compl. § 319; sklerald Compl. 11 459-60,
485.)

As JPM'’s attorney declaration of Patridia Hynes, dated June 29, 2011, correctly notes,
“JPM . . .is not alleged to have had[] any rimléhe management or operation of the [F]unds,
nor is JPM even alleged to have provided baglservices to them.” (JPM Decl. T 2.)

With respect to BNY, Davis alleges, amongeatthings, that “[Madoff Securities] had its
operating account for its brokeealer business with [BNY]” BNY Account”) through which
BNY allowed Madoff to transfer monies baakd forth to London “[ij violation of money
laundering laws”; and that BNY “provid[edlifid administrative seises to [non-party]

Tremont, another Madoff feeder fund, givingth Tremont and Madoff an added layer of
legitimacy.” (Thema Compl. 11 359-58.) Acddimg to Davis, BNY “therefore knew and
recklessly disregarded nuroes red flags about Madoff's Ponzi scheme.” (I867.) Davis

does not allege that “he was a customer [ofldMaSecurities’s broker-dealer business]” but only

“an indirect investor in a strategy implentet by an entirely different one of [Madoff

10



Securities’s] three business units.” (BNY Decl. 1 5 (emphasis omitted).) Nor does Davis allege
that BNY “provided any services to or had dusiness dealings whatsger with [Davis or]
.. . any other [D]efendants in [thesensolidated cases].” (BNY Decl. {1 3-4.)
SLUSA
“Congress enacted SLUSA to prevent plaintiftsm seeking to evade the protections
against abusive securities litigation codified in the Private Securities Litigation Reform Act . . .
by filing class action fraud claimssed on state law rather thanFaderal securities law.” In re

Kingate Mgmt. Ltd. Litig, No. 09 Civ. 5386, 2011 WL 1362106,*8t9 (S.D.N.Y. Mar. 30,

2011). Accordingly, following SLUSA’s enactmeptaintiffs can only “lbing state law claims
alleging fraud in connection with transactionsovered securities . [if] they pursue their

claims individually or as part ofdass numbering fifty or less.” Romagr@09 F.3d at 519 n.2.
“[W]here [as here] plaintiffs proceed as a class of fifty or more, state law securities claims are no
longer available to them and feddeawv, which compels the dismidsa those claims, controls.”

Id. at 519. As Defendants correctly note, “[tdally every attempt by an investor in an

investment fund whose assets were held anpgptedly invested by Madoff to assert common

law class action claims has been rejected uB4&JSA.” (Defs. Mem. at 19-20 (citing Kingate

2011 WL 1362106, at *6-9; In re J.P. Jeanneret Ass669.F. Supp. 2d 340, 378-79 (S.D.N.Y.

2011); Wolf Living Trust v. FM Multi-Strategy Inv. Fund, | Ro. 09 Civ. 1540, 2010 WL

4457322, at *3 (S.D.N.Y. Nov. 2, 2010); Newman v. Family Mgmt. Ca48 F. Supp. 2d 299,

311-13 (S.D.N.Y. 2010); In re Beacon Assocs. Liff@5 F. Supp. 2d 386, 429-31 (S.D.N.Y.

2010); Barron v. IgolnikoyNo. 09 Civ. 4471, 2010 WL 882890,*8&-5 (S.D.N.Y. Mar. 10,

2010); Backus v. Conn. Cmty. Bank, N.Alo. 09 Civ. 1256, 2009 WL 5184360, at *3—10 (D.

11



Conn. Dec. 23, 2009))); see alsore Merkin -- F. Supp. 2d --, 2011 WL 4435873, at *10-12

(S.D.N.Y. 2011).

“*SLUSA mandates dismissal when the followiogif-part test is met: (1) the suit must be
a ‘covered class action’; (2) the mct must be based on statdagal law; (3) the action must
concern a ‘covered security’; and (4) the defendant[s] must have misrepresented or omitted a
material fact or employed a manipulative devoceontrivance ‘in conraion with the purchase

or sale’ of thasecurity.” Barron2010 WL 882890, at *4 (citing Fen v. Morgan Stanley Dean

Witter & Co., 429 F. Supp. 2d 684, 690-91 (S.D.N.Y. 2006); 15 U.S.C. § 78bb(f)(1)). Plaintiffs
do not dispute that the Thema and Heraleésagainst JPM and BNY are “covered class
action[s]” under SLUSA, 15 U.S.G.78bb(f)(1), (5)(B)(i)(I); (se¢lerald Compl. T 640-41;
Thema Compl. 19 409-10); or that Davis and Repex’s claims against JPM and BNY are asserted
under the common law of New Yorke®¢, and, therefore, are “basmustate or local law.”_(See
Herald Compl. 11 646-50, 655-60, 772-80%mh Compl. 11 495-502, 518-21, 539-43; PIs.
Mem. at 29-31; JPM Decl. atr24; BNY Decl. at 3 n.1); Barror2010 WL 882890, at *4.

Plaintiffs (unpersuasively)ontend that Defendants have established the third and
fourth requirements of SLUSA preclusion witlspect to Davis and Repex’s claims against JPM
and BNY. Thus, Plaintiffs coahd that Madoff's Ponzi scheme — in which Defendants invested
Plaintiffs’ monies — did not Uize “covered securities” within the meaning of SLUSA because
“critically, Madoff never purchased” any securities (Pls. Mem. @2 (emphasis in original)); and
(both) that Davis “dads] not plead any [fraudulent] misgatents or omissions” by JPM and/or
BNY, and that any misstatements or omissiwhgh are pled by Davis and/or Repex are not
alleged to have been made by JPM anBANY “in connection with” Madoff's purported

purchase and sale of coveredwg@ties. (Pls. Mem. 69-76 (internal quotation marks omitted).)

12



The Court concludes that Madoff's purporteatling strategy utilized “indisputably
covered securities.” Beacord5 F. Supp. 2d at 430 (intehmgotation marks omitted)).
SLUSA defines covered securities as securitisged, or authorizedor listing, on the New
York Stock Exchange” or another national exaa 15 U.S.C. 88 78r(b)(1)(A), 77bb(f)(5)(E).
The Standard & Poor’s 100 securities that Maddvised investors, asell as Defendants in
this case, that he was purchasamgl selling clearly fall within thsetatutory definition of covered
securities._SeBarron 2010 WL 882890, at *4 (“[I]t is not messary that the purchase or sale

actually transpired.” (collecting cases)); Kingé2611 WL 1362106, at *&Volf Living Trust,

2010 WL 4457322, at *3; Newmai48 F. Supp. 2d at 312; Jeanneré® F. Supp. 2d at 363;
Backus 2009 WL 5184360, at *5 (“[T]he individuaésurities fraudulently represented to be
bought, sold, and held by [Madoff Secusii@re covered seqties.”) (see als@hema Compl.
19 319, 322, 346; Herald Compl. 1 488-500, 558.)

The Court also finds that the gravamerbalvis and Repex’s allegans against JPM and
BNY is that those Defendants misrepresented or omitted material facts or “used or employed
.. . manipulative or deceptive device[s]contrivance[s] in connection with [Madoff's
purported] purchase or sale of . . . coveredrsfies],” and that theylid so with resources
supplied by, among others, Thema and Hetald U.S.C. § 78bb(f)(1); (séhema Compl.
19 59, 212, 313, 317, 319, 334, 345, 352, 364, 390-95, 358-68, 495-502, 518-21, 53943
(“Thema[’s investment manager] simplynineled Thema'’s assets to Madoff and [Madoff
Securities],” but “[e]ven though J®] knew . . . [feeder fund]nvestors’ funds [were] pouring
into a company that JP[M] knew was engagefitand, the bank continued to accept deposits

into the [JPM] Account.”; “B[JNY was collecting sudharge fees . . . thatignored the evidence

9 As noted, Cabilly, who purporte represent investors inifxeo, does not assert claims

against JPM or BNY._Sesuprapage 4, note 8.
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of fraud and failed to disclose the fraud anddheial fact that virtually all of the capital

invested in . . . [Madoff] feeat funds, such as Thema, wéeing used in a massive Ponzi
scheme.”); Herald Compl. 11 54, 61, 455, 459, 646-50, 655—-60, 772—-805 (“[T]he sole purpose
of the Herald Funds was to funnel money diretdlyvladoff and [Madoff Securities]” and “all of

the monies funneled to Madoff were wired [through the JPM Account].”)); se®atson 2010

WL 882890, at *4.

First, focusing upon “both the pleadingsdahe realities undigting the claims,”
Romang 609 F.3d at 523, it is cletlrat the allegations madby Davis and by Repex against
JPM and BNY “sound]] in fraud,” Kingat®011 WL 1362106, at *6; (sdéhema Compl. 1 59,
313, 317, 319, 334, 345-46, 352, 390-95, 357, 358-68, 495-502, 518-21, 539-43 (“JP[M] knew
that . . . the market would have moved differerftiMadoff was making the trades he claimed to
be making,” “and [JPM] used that knowledge $siat the fraud” and “ab chose to keep its
knowledge of Madoff’s fraud private.”; “B[[NY was t#ecting such large fees . that it ignored
the evidence of fraud and failéal disclose the fraud.”); see alslerald Compl. {1 54, 455, 646—
50, 655-60, 772-805 (“Clearly, [JPM] knew or shaduddare also known that Madoff and/or
[Madoff Securities’s] business wdraudulent” but “kept their molu$ shut to ensure their own
profits at the expense of Plaintiffs.”)). Maver, Davis and Repex’s claims against these
Defendants are integrally tied to the underyfraud committed by Madoff, for whom JPM and
BNY served as bankers, as well as to the (allegeshepresentations amaissions of the other
Defendants. (Seehema Compl. 1 228, 310, 390-95, 417, 426, 435, 449, 463, 469, 475, 481,
487, 491, 495, 499, 503, 511, 518, 522, 528, 534 (“Defendants have affirmatively and
fraudulently concealed their unlawful scheme aadrse of conduct from [Davis] and the [c]lass

through an elaborate scheme of affirmatives &mtluding concealing the fact that Defendants
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were feeding money belonging to [Davis] @hd [c]lass into a massive [Madoff] Ponzi

scheme.”); seelerald Compl {1 430-85 (“[JPM] ignoréakir federal [law] obligations with

regards to Madoff, [Madoff Securities], the Herald Funds, and the [JPM] Account” because JPM
“knew, or in the absence of negligence,sgroegligence or recldeness, should have known

that the Herald Funds (foreign entities) andafMff Securities] and/or Madoff were laundering
money through the [JPM] Account.”).) “A chaisounds in fraud” (for purposes of SLUSA’s

fourth requirement) when, “although not an essential element of the claim, the plaintiff alleges

fraud as an integral part tife conduct giving rise to the claim.” Xpedior Creditor Trust v.

Credit Suisse First Bos. (USA) In@41 F. Supp. 2d 258, 269 (S.D.N.Y. 2004). Other courts
have determined that preclusion under SLUSWasranted where, as here, claims for aiding and
abetting breach of fiduciary duty, gross negtige, and unjust enrichment “arise from the
alleged misrepresentations and omissions bydlefendants with respect to their [Madoff-
related] investment strategiescasupervisory services.” Newmafd8 F. Supp. 2d at 313 n.9;
seeKingate 2011 WL 1362106, at *6 (“Because miaifs may seek to avoid SLUSA

[preclusion] through artful plding, courts must look beyond the face of the complaint to
analyze the substance of the allegations mgdeérnal quotation marks omitted)); Wolf Living

Trust 2010 WL 4457322, at *3; Jeanneréd9 F. Supp. 2d at 346, 378-79; Baradl0 WL

882890, at *3-5; Beacof45 F. Supp. 2d at 434. In shdft]ourts have demonstrated a

willingness to preclude cases under SLUSA wherglhiatiffs clearly raise claims involving or

sounding in fraud.”_Grund v. DeCharter Guar. & Trust Cp788 F. Supp. 2d 226, 242

(S.D.N.Y. 2011)%°

10 While Plaintiffs, in their latest (proposed) Complaiagspear to have abandoned the

federal securities fraud claims asserted in their earlier complaintRépex’s Second Am.
Compl., dated Feb. 10, 2010, 11 319-63; Da¥sst Am. Compl., filed Feb. 10, 2011, Y 451
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Second, Davis and Repex’s Complaints alstisfy the “in connection with” prong of
SLUSA preclusion, i.e misstatements and omissions alleggdhese Plaintiffs against JPM and
BNY are alleged to have occurred “in conmaatwith” Madoff's purported trades in covered
securities. 15 U.S.C. § 78bb(f)(1); (SEeema Compl. 11 312—-68 (“As a result of its
connections with Madoff and [Madoff Secuesi, JPM] had actual knowledge that [Madoff
Securities] was violating its fiduciary dusiand committing frauddzause JP[M] knew that
[Madoff Securities] was not purchasing secaston behalf of investors and was misusing
investor funds.”; “B[[NY was uniquely situad to discover Madoff's Ponzi scheme” and
“therefore knew and recklessly disregarded numered flags about Madoff's Ponzi scheme.”);
Herald Compl. 11 430-85 (“Put simply, [JPM] did not do their job. They ignored banking
regulations and they ignored substantial bams of red flags regarding both [Madoff
Securities’s JPM Account] . . nd outside red flags regardingetfraudulent nature of Madoff
and [Madoff Securities’s] business operatioradl-so they could maka substantial profit dhe
expense of Plaintiffs and the other memberhefc]lass.”).) “The ‘in connection with’
requirement is given bad construction,” Newmar748 F. Supp. 2d at 312 (citing Merrill

Lynch, Pierce, Fenner & Smith, Inc. v. Dal&i#t7 U.S. 71, 85-86 (2006)), and the “standard is

met . . . where [the] plaintiff's claims necessarily allege, necessarily involve, or rest on the

purchase or sale of [covered] securities,” Rom#&d9 F.3d at 521-22 (internal quotation marks

omitted). “[I]t is enough that the fraud allegedittcide’ with a securities transaction — whether

527; Cabilly’s First Am. Comp] dated Feb. 11, 2010, 1Y 319-37, 374-80, 395-403, 412-17,
430-51), they have not altered “the underlying rismea or dispens[ed] with the allegations of
deception that underlie [such] claims” (DeReply at 9-10 n.18 (citing Rowinski v. Salomon
Smith Barney In.398 F.3d 294, 304-05 (3d Cir. 2005) (“SLUSA[’s] . . . preemptive force
cannot be circumvented by artful drafting.”))); see &sacon 745 F. Supp. 2d at 434 (“The
claims are rooted in the same actions from whiehsecurities law fraud claims arise, but do not
require proof of scienter. They are therefexactly of the kindautinely dismissed as
preempted.” (collecting cases)).
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by the plaintiff or by someone else,” Dalsd7 U.S. at 85, andt‘is not necessary that the
[securities transaction] actually transpired” Barron 2010 WL 882890, at *4 (emphasis
added).

Madoff’'s announced intention to mirase covered securities (j.s&tocks and options) for
the benefit of Funds in which Plaintiffs investtisfies the requiremetitat Plaintiffs’ claims
against JPM and BNY, Madoff's bankers, were mad&onnection with the purchase or sale of
a covered security.” 15 B.C. § 78bb(f)(1)(B);_(sePefs. Reply at 10.) JPM and BNY’s
alleged misconduct arises directly from thedleged association with Madoff and Madoff
Securities and from their allegéfail[ure] to disclose,” ad “assist[ing],” “knowledge,” and
“ignor[ing]” of, Madoff's scheme and frauduleoonduct. (Thema Compl. 1Y 312-68; Herald

Compl. 11 430-85)); see, e.Beacon745 F. Supp. 2d at 430 (where plaintiffs’ allegations of

false and misleading statements and omissions regarding defendants’ due diligence and
monitoring of Madoff and Madoff Securities vee‘sufficient to meet SLUSA'’s broad
requirement of a misrepresentatior omission in connection with the purchase or sale of a
covered security” (intermguotation marks omittedf}. It is clear that Davis and Repex’s claims
against JPM and BNY are “in connection with” M#idofraud in that they “necessarily allege,
necessarily involve, or rest” on Madoff's purfed intention to purcse and sell covered

securities. Roman®09 F.3d at 521-22.

Plaintiffs’ contention that Moirson v. National Australia Bank Ltd130 S. Ct. 2869

(2010), bars the application of SLUSA to thesasolidated cases because federal securities

1 SeeAnwar v. Fairfield Greenwich Ltd728 F. Supp. 2d 372, 397-99 (S.D.N.Y. 2010)
(finding SLUSA’s “in connection with” requirement notet as to claims against defendants
who, unlike JPM and BNY in this case, did hatve a direct relationship with Madoff but
merely “audited, administered, or served astadian of . . . [various Madoff feeder] funds”
(citing Pension Comm. of Univ. of MontatkPension Plan v. Banc of Am. Sec., L1750 F.
Supp. 2d 450 (S.D.N.Y. 2010))).
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claims are limited to securities transactions také place in the United States “may swiftly be
dispatched.”_Kingate2011 WL 1362106, at *7; (sdds. Mem. at 68—69.) “SLUSA, by its
terms, applies to class actions in State adieral courts of the United States, 15 U.S.C.

§ [7]8bb(f)(1), and is applied hete a class action ia court of the United States. SLUSA is not
being applied extraterritorially in this matter, and the logic of Morribenefore has no effect on

SLUSA'’s applicability.” Kingate2011 WL 1362106, at *7; sédrcher v. Putnam Funds Tryst

403 F.3d 478, 484 (7th Cir. 2005) (“SLUSA['s]..preemptive effect is not confined to
knocking out state-law claims by investors who havaing federal claims, as plaintiffs
suppose. It covers both goaadabad securities claimsespecially bad ones.” (emphases in

original)), vacated on other grounds %7 U.S. 633 (2006).

Martin Act
Davis and Repex’s claims against JPM andvBi¥e also subject to preemption under the
Martin Act, New York’s so-called “blue sky” law. Sé&kY. Gen. Bus. Law 88 352 et sefhe
Martin Act “prohibits various fraudulent andaitful practices in th distribution, exchange,
sale and purchase of securitiesid “[tihe New York Court of Apeals has held that there is no
implied right of action under the Martin Act.” Castella@s7 F.3d at 190 (citing CPC Int'l Inc.

V. McKesson Corp.514 N.E.2d 116 (N.Y. 1987)). “Most New York courts have further held

that the Martin Act precludespaivate right of action for comam law claims the subject matter
of which is covered by the Martin Act. Thederal courts have,rabst without exception,

adopted the same position,” and have, therethsmissed as preempted New York State law
claims “arising in the securities context” for breach (and abetting breach) of fiduciary duty,

conversion, negligence, gross rigghce, and unjust enrichmertephenson v. Citco Grp. Ltd.

700 F. Supp. 2d 599, 613-16 (S.D.N.Y. 2010) (integuatation marks and alterations omitted)
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(collecting cases); sg@wens v. Gaffken & Barriger Fund, LL®lo. 08 Civ. 8414, 2009 WL

3073338, at *12—14 (S.D.N.Y. Sept. 21, 2009).

Davis and Repex’s claims against JPM 8iNY, as noted by Defendants, “based on
conduct within or from New York are precisely the type of claims relating to investments with
Madoff that, with just one exception, every courthris District has held are preempted by the
Martin Act under the Second I€Cuit’s holding in_Castelland (Defs. Mem. at 21 (citing

Jeanneret769 F. Supp. 2d at 378; Beac@d5 F. Supp. 2d at 431-34; Stephen3®d F. Supp.

2d at 612-18; Meridian Horizon Fund? v. Tremont Grp. Holdings, Inc747 F. Supp. 2d 406,

414-15 (S.D.N.Y. 2010); In re Tremorg¢&S Law, State Law & Ins. Litig703 F. Supp. 2d 362,

372-73 (S.D.N.Y. 2010); Barrop2010 WL 882890, at *5-6)); sé€tastellanp257 F.3d at 190;
Merkin, 2011 WL 4435873, at *12-13. Notwithsthng the thoughtful decision of United

States District Judge Victor Marremo Anwar v. Fairfield Greenwich Ltd728 F. Supp. 2d 354,

371 (S.D.N.Y. 2010); along with twaecisions of the New York &te Supreme Court, Appellate

Division, First Department, s€ée&MMF, LLC v. J.P. Morgan Inv. Mgmt. Inc915 N.Y.S.2d 2

(App. Div. 2010); Assured Guar. (UK) Ltd. v. J.P. Morgan Inv. Mgmt.,18&5 N.Y.S.2d 7

(App. Div. 2010), and the New York Attorney Gealks opposition to Martin Act preemption in
anamicus brief filed before the United States Court of Appeals for the Second Circuit in the

pending appeal in BarrgiseeBr. of Att'y Gen. of the State of N.Y. @snicus Curiae, No. 10-

1387-cv (2d Cir.), dated Aug. 13, 2010), “theig¥e of opposing authority, including Second
Circuit Court of Appeals precedent, compels this Court to reaffirm its recognition of Martin Act

preemption,” Beacari745 F. Supp. 2d at 433; silerkin, 2011 WL 4435873, at *13 (“[T]he

New York Court of Appeals has not examineid gpecific issue, and this Court remains bound
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to apply the result in the onecond Circuit case that haslegssed this subject: Castelldho
(emphasis and citation omitted)).
Federal Rule of Civil Procedure 12(b)(6) Motion

Because the Court has dismissed therdagainst JPM and BNY as precluded under
SLUSA, it need not reach JPM and BNY’s altéiveagrounds for dismis§ancluding “failure
to state a claim upon which relief can be gedi under New York law. Fed. R. Civ. P.
12(b)(6); (sedefs. Mem. at 31-39; Defs. Blg at 21-27.) Assuming, arguendbat the Court
were to examine the merits of Davis and Répelaims against JPM and BNY, it would likely
conclude that the parties’ arguments for andragialismissal are well presented and appear to
raise substantive points.

JPM and BNY argue, among other things, {jathe claims against them for aiding and
abetting other Defendants’ alleged breaches of fiduciary duties, canexad gross negligence
and negligence (sd#¢erald Compl. Counts 3, 18; Thar@ompl. Counts 11, 12, 15) must falil
because Plaintiffs “have not met their burden to plead that JPM [or BNY] had actual
knowledge of the misconduct . . . that [they] gdldly aided and abetted” (JPM Decl. 1 4; see
BNY Decl. 1 10 (“[Davis] does not allege tHalNY[] even knew that the Thema Fund
existed.”)). Similarly, these Dendants contend that Davis and Repex have not shown that JPM
or BNY rendered “substantial assistance” toentDefendants’ alleged misconduct (merely) by
“providing routine banking services to Miaff’ (JPM Decl. T 9; BNY Decl. { 11§ii) the claim
against JPM for aiding and abet Madoff's underlying fraud_(sdderald Compl. Count 19)
must fail because “allegations about whaeak should or would have known if it had
investigated red flags concedéack of actual knowledge,hd “a bank does not substantially

assist a fraud merely by praWng routine bankingervices” (JPM Decl. 11 7, 10 (internal
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guotation marks omitted){iii) the claims against JPM and BNY for unjust enrichment (see
Herald Compl. Counts 17; Thema Compl. Countrh@}t fail because Plaintiffs “do[] not plead
that [JPM or BNY] ever received any fees fréMaintiffs, or that the account fees that [they]
purportedly received from [Madb$ecurities] were in any way unreasonable” (BNY Decl. § 12;
JPM Decl. 1 12); anflv) the claim against JPM for civil conspiracy ($éerald Compl.
Count 1) must fail because Plaintiffs have pled that JPM “conspirediith other Defendants
to commit any “underlying tort” (Defs. Mem. at 39; deefs. Reply at 26-27).

Plaintiffs respond to JPM and BNY'’s argunteby contending, among other things, that
(i) JPM’s sale to investors (boot to Plaintiffs) of “structuré notes derivative of the Funds
despite severe suspicions that Madoff wagatpey an underlying fraud” satisfies the “actual
knowledge” and “substantial assistancajueements for aiding and abettin@) “[c]reating,
marketing, and profiting from derivatives oPanzi scheme certainly constitutes more than
‘routine banking services,” as deéturn[ing] a blind eye to glarg irregularities in the [JPM
Account],” which “allowed [JPM] to timely divestf their investments [in the Funds] before and
at the detriment of Plaintiffsjii) since “it does not matter whethtbe benefit is directly or
indirectly conveyed” and “since Plaintiffs maiimahat JPM [and BNY] retained proceeds to
which [they] were not entitled, . . . dismissal {lee unjust enrichment claims against JPM and
BNY] should be denied”; anfiv) allegations that “Defendants shared a knowing and malicious
intent to . . . wrongfully deprivand defraud the property of Plaffg” sufficiently pleads a civil
conspiracy claim connected to a “separatderlying tort.” (Pls. Mem. at 7, 39, 42 n.25, 44
(citing Herald Compl. 11 456, 648—-49;dha Compl. 1 141, 225-30, 312-57) (internal

guotation marks omitted).)
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(C) Forum Non Conveniens
Plaintiffs’ remaining claims are dismissed fonum non conveniens grounds in favor of
Ireland (the Thema action) and Luxemboufge(Herald and Primeo actions). S¢é&rex Petrol.

Ltd. v. Access Indus., Inc416 F.3d 146, 153 (2d Cir. 2005)The central purpose of arfgrum

non conveniens inquiry’ is, after all, ‘to ensure th#te trial is convenient.” (quoting Piper

Aircraft Co. v. Reynp454 U.S. 235, 256 (1981)))'wo very similar lawsuits brought by

foreign plaintiffs who investeth foreign Madoff “feeder funds” have recently been dismissed

on this basis. Sde re Banco Santander Sec.-Optimal Litif32 F. Supp. 2d 1305, 1311, 1329—

45 (S.D. Fla. 2010) (dismissing foreign atei in favor of Ireland), aff'd sub norimversiones

Mar Octava Limitada v. Banco Santander SMo. 10-14012, 2011 WL 3823284 (11th Cir.

Aug. 30, 2011) (per curiam); ErausqwinNotz, Stucki Mgmt. (Bermuda) Ltd-- F. Supp. 2d --,

2011 WL 3734387, at *8-15 (S.D.N.Y. 2011) (dissing foreign claims in favor of

Switzerland);_see alsénwar v. Fairfield Greenwich Ltd742 F. Supp. 2d 367, 375-78

(S.D.N.Y. 2010) (hereinafter, “Anwar Il (where the court helthat it would dismiss the

lawsuit brought by foreigplaintiffs on grounds aoforum non conveniens in favor of Singapore
if it had not already found digssal warranted based upon veithgapore foreign selection
clauses contained in agreemesrsered into by the partie®).

Courts in this Circuit eploy a three-part test inalyze the application érum non
conveniens. SeeAnwar lll, 742 F. Supp. 2d at 376 (citing Nored 6 F.3d at 153; Iragorri v.

United Techs. Corp274 F.3d 65, 73—74 (2d Cir. 2001) (en banc)). “At step one, a court

determines the degree of deference properly accahgeplaintiff’'s choice of forum. At step

12 Davis has previously acknowledged to fGurt, while urging (unsuccessfully) the

Court to grant preliminary appravaf a proposed settlement witarious Defendants, that “this
litigation faces unique clianges . . . includingorum non conveniens.” (Davis’s Mem. of Law
in Supp. of Mot. for Prelim. Approval, dated June 17, 2011, at 10.)
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two, it considers whether thééernative forum proposed by tldefendants is adequate to
adjudicate the parties’ disput€&inally, at step three, a calralances the private and public
interests implicated in the choice of forum.” Nqgré46 F.3d at 153.
Plaintiffs’ Choice of Forum

Plaintiffs’ choice of the Unite@tates District Court for hSouthern District of New
York is entitled to “less deference” becausaiftlffs Davis, Repex, and Cabilly are not U.S.
citizens or residents. They are citizensrefand, the British Virgin Islands, and Israel,
respectively._Anwar 11742 F. Supp. 2d at 376 (quoting Irago?74 F.3d at 71); sd@iper 454
U.S. at 255-56; sesuprapage 1.

And, where, as here,

the more it appears that the plaintiff[shoice of a U.S. forum was motivated by

forum-shopping reasons — such as attertgptgin a tactical advantage resulting

from local laws that favor the plaintiff's casthe habitual genesiy of juries in

the United States or in the forum dist, the plaintiff’'s popularity or the

defendant’s unpopularity in the region,tbe inconvenience and expense to the

defendant resulting from litigation in that forum — the less deference the plaintiff's

choice commands and, consequently, the easier it becomes for the defendant to

succeed on #orum non conveniens motion by showing that convenience would

be better served by litigating another country’s courts.
Iragorri, 274 F.3d at 72. Plaintiffs’ decision to sudhis District, as described by Plaintiffs in
these proceedings, sought “to taldvantage of the [U.S.] claastion device,” td'avoid costly
fee shifting,” and “to pursue claims under RIC@®Is. Mem. at 12) suggests forum shopping by
foreign plaintiffs. “[A]ttempts to win a tacticaldvantage resulting from local laws that favor
plaintiff's case[, e.g.class actions, RICO],” to achielleigher damages than are common in
other countries,” Norex416 F.3d at 155, and to avoid fiye, loser-pay jusdictions, se®iper,
454 U.S. at 252 & n.18, taken together withie¢oriety and conviction of Madoff in this

District, “raise a strong inference that foruhopping motivated foreign plaintiffs’ decision to
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sue in the United States,” In re Skiain Fire in Kaprun Austria on Nov. 11, 20GM™9 F. Supp.

2d 437, 444-45 (S.D.N.Y. 2007); s&éstrap v. Radianz Ltd443 F. Supp. 2d 474, 481

(S.D.N.Y. 2006); Banco Santand@B2 F. Supp. 2d at 1336; Erausqi11l WL 3734387, at

*10 (“The filing of this putative class aoth in New York was undoubtedly fueled by the
potential for attorneys’ fees and the likelihabdt a New York jury will be unsympathetic

toward defendants in a Madoff-rega action.”). In addition, lesgeference to Plaintiffs’ choice

of forum is called for becausedttiffs have not identified single potential witness in New

York or within 100 miles of this courthouse (deefs. Reply at 8 n.15); sé&fra pages 29-31,

and the “core operative facts” thfese cases involve the operations of foreign entities outside of
the United States (sé#efs Mem. at 3—10; Defs. Reply at 1-3); Erausgp@il WL 3734387, at

*10; seeln re Alcon S’holder Litig. 719 F. Supp. 2d 263, 269 (S.D.N.Y. 20¥0Plaintiffs,

who are themselves foreign, each purporefwresent a class fdreign investors_(sederald

Compl. 19 640-45; Primeo Compl. 11 196-201; Tda&€uampl. 1 409-16; Defs. Mem. at 4, 10);
Gilstrap 443 F. Supp. 2d at 479 (“Plaintiffs’ choice of forum is . . . entitled to less deference
where, as here, they are suing in a representedipacity.”), and appe#o have little or no
connection to the United Statexcept via their counsel, stagorri, 274 F.3d at 71 (“Even if

the U.S. district was not chosen for . . . fargshopping reasons, there is nonetheless little reason
to assume that it is convenient for a foreigaimiff.”). Plaintiff Davis’s counsel, despite filing

suit in this Court, have recognized thabViously there is the riskthat [the Court] might

think that Ireland is a better forum.” (Tr. of Proceedings before the Ct., dated Aug. 12, 2011,

13 “Becausgforum non conveniens] is ‘a non-merits ground for simissal,” a district court

‘may dispose of an action byf@a um non conveniens dismissal, bypassing questions of

... personal jurisdiction, when considerationsafvenience, fairness, and judicial economy so
warrant.” Palacios v. Coca-Cola C@57 F. Supp. 2d 347, 351 (S.D.N.Y. 2010) (quoting
Sinochem Int'l Co. v. Malay. Int’'| Shipping Cor®49 U.S. 422, 432 (2007)); see alsiva

pages 28-33.
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at 7:9-10 (emphasis added); see &stiling Ltr. at 2 (“[Davis] canot ignore the risks that some
defendants could be dismissedforum non conveniens.”).)

Recognizing that “a lesser degree of defeeeto the plaintiff'schoice bolsters the
defendant’s case but does goarantee dismissal,” Iragaor@74 F.3d at 74, the Court concludes
that Plaintiffs’ choice of forum in these casegntitled to “very limited deference,” Erausguin
2011 WL 3734387, at *10; séewar Ill, 742 F. Supp. 2d at 376.

Adequacy of the Ireland and Luxembourg Courts

Ireland and Luxembourg are unequivocally agdg fora for these cases. Indeed, as
noted, hundreds of similar cases brought byHilneds themselves and by the Funds’ investors
are already pending in the couafsthose two countries. Seaprapage 2 & note 1; infraage
26.

“An alternative forum is adeqgtaif: (1) the defendants arelgect to serwe of process
there; and (2) the forum permits ‘litigationthie subject matter of the dispute.” Capital

Currency Exch., N.V. v. Nat'| Westminster Bank PLI55 F.3d 603, 609 (2d Cir. 1998)

(quoting_Piper454 U.S. at 254 n.22).

As noted, each Defendant who has entaredppearance — except for JPM and BNY —
consents to jurisdiction in Ireland to detémmthe validity of Dais’s claims, and in
Luxembourg to determine the validity of Repex and Cabilly’s claims. (Defs. Mem. at 11-12);

seePollux Holding Ltd. v. Chase Manhattan BaBR9 F.3d 64, 75 (2d Cir. 2003); Erausquin

2011 WL 3734387, at *11; Yun@002 WL 31008970, at *3—4; Odyss&p F. Supp. 2d at 291
(“[I]n order to grant a motion to dismiss féorum non conveniens, a court must satisfy itself
[among other things] that litigation may benducted elsewhere @igst all defendants.’

. However, ‘any potential pblem [is] cured [when] indidual defendants [against whom
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foreign litigation may not be conducted] are dssed [and] are no longer parties before the
court.” (quoting_PT United138 F.3d at 74).
And, both Ireland and Luxembourg permit litigatiof the subject matter this dispute.

SeeCapital Currencyl155 F.3d at 609. Defendants’ foreigwlexperts point outhat the courts

of Ireland and Luxembourg recogniziaims in tort and contractrilar to those asserted here.
(SeeDecl. of Mark Sanfey, dated June 29, 2011 (“Bwaiidecl.”), attached as Exs. 1-3 to Decl.
of Antony Ryan in Supp. of PwC Defs.” Mat Dismiss, filed June 29, 2011, § 5.1; Decl. of
André Prim, dated June 28, 2011 (“Prim Dechatdached as Ex. 2 to Evan Davis Decl., 11 23—
25.) More to the point, Defendantorrectly point out that lawgs very similar to these are
already pending in Ireland and Luxemboungjuding (i) a suit by Thema against Thema’s
custodian in the Irish igh Court in Dublin (se®aly Decl.  5); (ii) sits by more than sixty
Thema investors, representing approximately 20%ll Thema shares, against Thema and/or
Thema'’s custodian in the Irish High Court, whitdve been consolidatedth Thema’s lawsuit

in the Irish High Court_ (sePaly Decl. T 6; Wiles Decl. Y 12—-13); (iii) a suit by the liquidators
of Herald Lux against several Defendaint the Luxembourg District Court (sBelvaux Decl.

19 13-14); and (iv) suits by hundreds of Herald an€o investors against Herald and Primeo’s
custodian, also in the Lur#ourg District Court_ (seléremer Decl. 1 3—11); s&BC

Chartering & Logistic GMBH & Co.K.G. v. Siemens Wind Power A/S46 F. Supp. 2d 437,

445 (S.D. Tex. 2008); von Spee v. von Skt F. Supp. 2d 302, 309, 314 (D. Conn. 2007); see

supranote 1**

14 Plaintiffs’ own Irish law expert, Jarlath Ryan, has already represented Davis in the Irish

proceedings. (Ryan Decl. T 2.) And, the law firm of Plaintiffs’ Luxembourg law expert, Michel
Molitor, is representing a Herald SPC investoLuxembourg. (Kremer Decl. § 7; sPecl. of
Michel Molitor, dated Sep80, 2011 (“Molitor Decl.”).)
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U.S. courts have, not surprisingly, foundtbérieland and Luxembourg to be adequate

alternative fora in cases raising compégabsues as those raised here. Bmeco Santander

732 F. Supp. 2d at 1332-33 & n.16 (“Because Ireland provides causes of action for aggrieved
parties and awards damages to plaintiffs wlav@ithe various elements of [plaintiffs’ Madoff-

related] causes, Irelandas adequate forum.”); Gibbons v. Udaras na GaeltaBdtaF. Supp.

1094, 1120-21 (S.D.N.Y. 1982) (“Plaintiffs, who aregmntly engaged in litigation with [one]
defendant . . . before the Irisburts, do not seriously contelfendants’ assertion that an
adequate alternative forum possiag jurisdiction over #subject matter of this action and over

all the named defendants exists in IrelajjdRepublic of Panama v. BCCI Holdings

(Luxembourg) S.A.119 F.3d 935, 951-52 (11th Cir. 1997) (“[P]roceedings underway in

... Luxembourg are adedweaalternative fora.”).

In sum, Ireland and Luxembourg aeviously adequate alternative fora. Jg@&nco
Santander732 F. Supp. 2d at 1333. “It is well-estabdidh . . that the unavailability of such
procedural mechanisms as class actions andhgemit fees, while it may be relevant to the
balancing of the public and private interesttbrs addressed belodges not render a foreign

forum inadequate as a matter of law.” Gilsiré$3 F. Supp. 2d at 482; selex-N-Gate Corp. v.

Wegen No. 08 Civ. 2502, 2008 WL 5448994, at *5 (“Nor da less liberal pretrial discovery

rules[] render [the foreign forum] an inadequitieim.”); Blanco v. Banco Indus. de Venezuela,

S.A, 997 F.2d 974, 982 (2d Cir. 199%guinda v. Texaco, Inc303 F.3d 470, 478 (2d. Cir.

2002);_ Murray v. British Broad. Corp81 F.3d 287, 292-93 (2d Cir. 1996); Anwar 42 F.

Supp. 2d at 377; Erausquid011 WL 3734387, at *11.
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Private and Public Interest FactorsFavor Litigation in Ireland and
Luxembourg

Based upon a balancing of théerant private and public intest factors, and “arm[ed]
... with an appropriatéegree of skepticism,” Iragoy274 F.3d at 74—75, the Court finds that
these actions should be dismissed on the basswh non conveniens. SeeErausquin2011
WL 3734387, at *12-15. That is, Defendants hanet their burden of establishing that
litigation of these disputes in the Southern Distof New York is “genuinely inconvenient” and
that Ireland and Luxembourg, respectively, argrigicantly preferable” fora. Erausqyig011

WL 3734387, at *12-15; Banco Santandé32 F. Supp. 2d at 1335—-44; Anwar 42 F. Supp.

2d at 377-78.

“The private interest factors include: (1gtrelative ease of accdssevidence; (2) the
cost to transport witnesses to trial; (3) &wailability of compulsory process for unwilling
witnesses; and (4) other factdhat make the trial moremeditious or less expensive.”

Erausquin2011 WL 3734387, at *12 (quotirMaersk, Inc. v. Neewra, Inc554 F. Supp. 2d

424, 453-54 (S.D.N.Y. 2008). “The pubiiterest factors include: \Settling local disputes in
a local forum; (2) avoiding the difficulties of plying foreign law; and (3) avoiding the burden
on jurors by having them decide cases bi@ate no impact on their community.”_I@uoting
Maersk 554 F. Supp. 2d at 454).
Private Interest Factors

It is clear that litigation of these casedrgland and Luxembourg will facilitate access to
the evidence needed to establish Plaintiffs’ claims. icGe&he vast majority of documentary
evidence relevant to Plaintiffs’ disputes willefendants in these caiglated cases — which
revolve around the actiors the foreign Funds; their foreiglirectors, managers, and owners;

and their foreign administrators, custodians, invesit advisors, auditors, and attorneys — is to
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be found in Ireland with respect tile Thema Complaint and irukembourg with respect to the
Herald and Primeo Complaints — if not eléere in Europe. (Defs. Mem. at 15-16; Bée

Mem. at 20 (“This case is inherently intefinagl in scope, and thgarties, witnesses and
evidence are scattereddhghout the world.”)); seErausquin2011 WL 3734387, at *13
(“[wW]hile ‘the costs of transporting document arot as prohibitive as they once were,” where
‘the majority of relevant eviehce is located abroad, the buriposed on the parties is still

significant and favors dismissal.” (quotit@nline Payment Solutions Inc. v. Svenska

Handelsbanken AB538 F. Supp. 2d 375, 388 (S.D.N.Y. 2009))). Plaintiffs appear to ignore

certain additional costs of conducting discovery in New York, includitpout limitation, the
intensity and expense of U.S. discoyeand compliance with foreign (i,enon-U.S.) privacy

laws. Sedcrausquin2011 WL 3734387, at *13 (citing Gstown Songs U.K. Ltd. v. Spirit

Music Grp., Inc.513 F. Supp. 2d 13, 17 (S.D.N.Y. 2007)); (B=fs. Mem. at 15 n.15 (“Parties

may be prohibited from transferring such docutada the United Statdsy EU Directive 95/46,
1995 0O.J. (L 281) which permits the transfepefsonal data (broadly defined) to a non-EU
country only if the country ensures ‘@dequate level of protection,” idrt. 25 — which many
European courts believe the itéd States does not provide.”).)

Most of the potential withesses arsalocated abroad — many in Ireland and
Luxembourg — a fact which Plaintiffs do not dispaind which would certainly increase the cost
of litigation in New York. _Erausquijr2011 WL 3734387, at *12; (séxefs. Mem. at 15-16.)

As in ErausquinPlaintiffs have not prodied the name of a single witness to be found in New

York, 2011 WL 3734387, at *12, and as in Banco Santaniderfew “Defendants located in the

United States did not play a ¢ead role in the due diligercfunctions central” to these

consolidated cases, 732 F. Supp. 2d at 1336. [&dation of the majority of parties and

29



witnesses clearly points trial in Ireland [and Luxembourgls . . . more convenient and less
expensive for[a] than the United States.”*3dMany of the potential wigsses are not subject to

process from this Court, s€&ortec Corp. v. Erste Bank B@&esterreichischen Sparkassen,AG

535 F. Supp. 2d 403, 412 (S.D.N.Y. 2008), includdagja Kohn, who is the “most prominently
featured individual” Defendant degmed in the Complaints, Erausqui2011 WL 3734387, at
*12. Ms. Kohn appears to reside in Switzerlamd Plaintiffs have experienced significant
difficulty effecting sevice upon her. (Seérs. of Proceedings before the Ct., dated Nov. 16,

2010 and Jan. 10, 2011); see d@$ackRock, Inc. v. Schroders PL8o. 07 Civ. 3183, 2007

WL 1573933, at *9 (S.D.N.Y. May 30, 200*).“Compulsory process would seem especially

important where, as here, fraud and subjectiteninare elements of the claim[s], making the

s The remaining American Defendants &SBC Bank USA, N.A. (“HSBC USA”) and
PricewaterhouseCoopers LLP (“PwC U.S.”), whare named only in the Thema Complaint.
They are subsidiaries of High parent companies. (S&aema Compl. 1 40-46 (“HSBC USA
participated [with Irish HSBC affates and their English parent] in creating structured financial
products involving Thema and other Madoff fee€unds . . . .” (emphasis omitted); “[PwC
U.S.] participated in [Defendant PricewdtouseCoopers (Dublin)’s] audit of Thema and
conducted critical procedures relating to MadoflNiew York City.”).) Gurts regularly dismiss
on the basis dbrum non conveniens cases involving American defdants where, as here, the
American defendants “submit tbe jurisdiction of [the freign fora] as a condition of
dismissal,” “the real parties in interest areeign,” the foreign fora have “a stronger local
interest in the disputeand the private and public interdattors otherwise strongly favor
dismissal._Pollux329 F.3d at 75—76; Capital Currendp5 F.3d at 612; sderausquin2011

WL 3734387, at *11; Skedn Fibres Ltd. v. Canadlo. 96 Civ. 6031, 1997 WL 97835, at *1, 4
(S.D.N.Y. Mar. 6, 1997); Ski Train Fird99 F. Supp. 2d at 445-46 & n.6 (rejecting Plaintiffs’
use of “American corporations as a pretextadsserting claims against their foreign affiliates
who are the real parti@s interest”); (see alsseeDefs. Mem. at 11-12.)

16 Plaintiffs allege that Ms. Kohn foundeddy “at all relevant times, owned 75 percent of

[Bank] Medici,” which served as an investnt manager for Thema, Herald, and Primeo.
(Thema Compl. 1 16; Herald Compl. § 23; Prin@monpl. 1 18.) While Davis alleges that Ms.
Kohn’s last known addressiis Vienna, Austria (se€éhema Compl. I 21), Plaintiffs ultimately
effected service upon her on February 7, 2011 in Zurich, Switzerlan@¢se@f Service as to
Kohn, dated Feb. 7, 2011 [#177]; Decl. of Price3elen in Supp. of Ms. Kohn’s Mot. to
Dismiss, dated June 29, 2011, 11 2-3 (“Kohnf@@gn citizen” who “does not consent to
jurisdiction in the United States and was not served in the United States.”)).
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live testimony of witnesses for the purposepraisenting demeanor evidence essential to a fair

trial.” Banco Santande?32 F. Supp. 2d at 1337-38 (quoting Howe v. Goldcorp Invs,, 948.

F.2d 944, 952 (1st Cir. 1991); citing StrategiduoéaMaster Fund, Ltd. v. Cargill Fin. Servs.

Corp, 421 F. Supp. 2d 741, 769 (S.D.N.Y. 2006)). Thema, Thema directors, and Thema’s
auditor, custodian, administrator, aaitiorneys are all ated in Ireland, i.eoutside this Court’s
subpoena power._(Sé&hema Compl. Y 27-28, 31-36, 38—-39, 43, 4&Jald Lux, Herald and
Primeo’s custodian and administrator, and Hkekaix’s auditor are located in Luxembourg.
(SeeHerald Compl. 11 15, 37, 33; Primeo Coni.44, 149.) A subpoena may be issued by
either party in Ireland to any witness to comibeilt witness’s attendance at trial, provided that
the witness is residing or present in Ireland. (Sasefey Decl. § 7.1.) “Luxembourg courts may
call witnesses from outside Luxembourg irrespective of the witness’s nationality or residency
and often do.” (Prim Decl. | 40).

Plaintiffs unpersuasively contend that disgail of these cases in favor of litigation in
Ireland and Luxembourg would “nai§ in extreme hardship andconvenience” for Plaintiffs
because, among other reasons,difjicinon witnesses would havegmduce documents twice, sit
for depositions twice, an@stify at trial twice.” (Pls. Mem. at 18.) But, as noted, hundreds of
(closely) related lawsuits are@hady pending in the courts thfose jurisdictions. And, the
Thema, Herald, and Primeo actions are — and havayalbeen — three separate suits. Plaintiffs
cannot “treat” them as one to avdalum non conveniens dismissal. (Defs. Reply at 4.)

Plaintiffs each purport to represent entirelffatient classes of foreign investors. (S¥#ginal
Thema Compl., No. 09 Civ. 2558, dated Mar. 2®)9; Davis’s First Am. Compl., filed Feb. 10,
2011; Original Herald Compl., No. 09 Civ. 2&®gted Jan. 12, 2009; Reg®eFirst Am. Compl.,

filed Jan. 26, 2009; Repex’s Second Am. Comgated Feb. 10, 2010; Original Primeo Compl.,
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No. 09 Civ. 2032, dated Mar. 5, 2009; Cabillifisst Am. Compl., dated Feb. 11, 2010.) They
cannot now credibly contend that the Cou@&ober 2009 consolidation for pretrial purposes
precludes dismissal and referral to two foral@ined and Luxembourg) under the principles of
forumnon conveniens. (SeePls. Mem. at 14, 18-19.)

“Though the lack of contingent fees andsd actions in [Ireland and Luxembourg] may
be considered relevant in weighing the privaterists at stake, here, where the other private
and public interest factors overwimengly favor dismissal,” Gilstrap443 F. Supp. 2d at 488,
where Plaintiffs (and all the putative class mempare foreign investorand where Plaintiffs
have not contended in their opfims papers that dismissalrécts a pecuniary barrier to

... commencement of a lawsuit thei@pmez v. Banco Bilbao Vizcaya, S.,ANo. 92 Civ.

7863, 1993 WL 204990, at *3 (S.D.N.Y. June 7, 1993); Eraus@@ihl WL 3734387, at *15,
such factor carriedittle weight,” Gilstrap 443 F. Supp. 2d at 488; skkirray, 81 F.3d at 294
(“The decision to permit contingent fee arrangetaavas not designed to suck foreign parties
disputing foreign claims over foreigevents into American courts™.
Public Interest Factors
The public interest factors also favibigation in Ireland and Luxembourg. See

Erausquin2011 WL 3734387, at *}2A5; Banco Santandef32 F. Supp. 2d at 1339-44. For

one thing, it would appear that “New York has latigely minimal interest in this litigation.
While this action is peripherally related tow& ork through Madoff, his involvement alone
does not give New York a substantial interest in this litigation.” Erausg0iil WL 3734387,

at *14. This is particularly true where thed@mn Plaintiffs’ remaining claims involve the

17 There may also be a concern that PI&s)tif successful here, might obtain a class

judgment that could not readily be enfor@moad against the foreign Defendants. Bmeco
Santander732 F. Supp. 2d at 1339; s8ki Train Fire 499 F. Supp. 2d at 451; (see asam
Decl.  43-44; Sanfey Decl. 1 9.1.)
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foreign conduct of foreign Defendantsdainvestments in foreign Funds. $@nco Santander

732 F. Supp. 2d at 1341; MurreBA F.3d at 293 (“The United States. has virtually no interest

in resolving the truly disputedsues.”). By contrast, Iradd and Luxembourg, respectively, as
evidenced in part by the related proceedingzagress there, “have an undeniably significant
interest in policing conduct within their borddrg [Defendants, which are mostly] investment
funds and financial institutiorarganized and regulated under tHaws.” (Defs. Mem. at 12);
seePollux, 329 F.3d at 76 (where tlaerivative securities iquestion were purchased by
plaintiffs in England, and the alleged fraud anidrepresentations primarily occurred there,
“England possesses the strongealanterest” andit would be burdensome for a New York

jury to hear and decidé[e] case”); Banco Santand&32 F. Supp. 2d at 1344 (“When the

action is based on facts occurringanother jurisdicon, the interest of that sovereign favors
dismissal of the action.” (interhquotation marks omitted)).

And, “[nJumerous courts have found that the lpuimterest factors often favor dismissal
where there is . . . parallel litigation arising ofithe same or similar facts already pending in the

foreign jurisdiction.” _Argus Media Ltd. v. Traditional Fin. Servs. Jido. 09 Civ. 7966, 2009

WL 5125113, at *6 (S.D.N.Y. Dec. 29, 2009); $@#r, 2006 WL 2613775, at 5 & n.16. Here,

as in_Banco Santandand_Erausquirthere is no real U.S. inteskin the U.S. ‘hosting’ suits by

foreign shareholders in foreign fundsaast foreign defendants over foreign conduct
. .. particularly where other countries havstrong interest irohgoing] suits concerning
investment funds and financial institutions doifeit and subject to redation there.” (Defs.

Reply at 9); Erausquijr2011 WL 3734387, at *14; Banco Santand@2 F. Supp. 2d at 1344.

18 Also as in Erausqujrthe choice of law analysis ingbe cases is somewhat complicated,

and none of the parties have presented a peveuagiument demonstrating that the law of any
single jurisdiction will govern._Se2011 WL 3734387, at *14; (s&anfey Decl. 11 10.1-14.1;
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(D) Davis and the HSBC Defendants’ Mst Recent Partial Settlement Proposal

On November 28, 2011 — nearly three moratier their earlier proposed partial
settlement was rejected, s2@11 WL 4348140 (S.D.N.Y. Sept. 7, 2011), one month after the
parties’ cross-motions to amend and dismisCihenplaints were fully briefed, and on the same
date scheduled for oral argument — Davis lwiedHSBC Defendants subneitt a letter to the
Court advising that they had executed a secorehded proposed partial settlement agreement
on November 27, 2011. They also requestatidipre-motion conference be scheduled
regarding Davis’s anticipated motion for prelary approval of the newly amended proposed
partial settlement, and asked the Court twébear from ruling on [Defendants’] motion to
dismiss solely as it relates to Mr. Davislaims against the HSBC Defendants until after the
Court has decided whether to approve the [peaposed partial] settlement and any rights of
appeal of any order in resgt of approval have beert@usted.” (Ex. Aat1.)

This is a somewhat unusual request (to “forbear”) because, among other reasons,
Defendants appear clearly entitled teyail on their joint motion to dismiss féorum non
conveniens. Seesuprapages 22—-33. It may also impact the other parties to these cases and the
court proceedings in Ireland and Luxembourg. Andppears difficult to this Court to structure
a ruling that carves outéBe particular parties.

In the interest of affordingll parties the opportunity to be heard fully on this latest
settlement requedhe Court hereby temporarily staysits ruling on the parties’ cross-
motions but does so only as it relates tbavis’s claims againsthe HSBC Defendants The

Court will give counsel to Davis andettHSBC Defendants until Friday, December 2, 2011

Prim Decl. 1 28-29; Ryan Decl. 11 13(e),M6litor Decl. 1 47-56.) Accordingly, “the
application of [foreign] law does nédvor [any] forum.” _Erausqujr2011 WL 3734387, at *14
(internal quotation marks omitted).
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(noon) to present compelling argument with auties why any such stay should be continued.

The other parties to this case may have Untésday, December 6, 2011 (noon) to respond if

they wish®

[l. Conclusion & Order

Defendants’ motion to dismiss [#252] aRthintiffs’ motion to amend [#191] are

resolved as follows:

Plaintiff Davis’s claimsagainst the Madoff Defendanare severed from this
consolidated action and stayed,;

Plaintiffs’ claims against Erko, Inc., Wilsor IBC, Inc., Infovaleur, Inc., and
Eurovaleur, Inc., among other parties, are @gsed for failure to serve and for failure
to prosecute;

Defendants’ motion to disiss [#252] is granted,;

Plaintiffs Davis and Repex’s clainagiainst JPM and BNY are dismissed under
SLUSA and, alternatively, the Martin Act;

Plaintiffs’ claims against the remaiig Defendants are dismissed based dpoum
non conveniens in favor of Ireland (Thema &on) and Luxembourg (Herald and
Primeo actions); and

Plaintiffs’ motion to amend [#191] theiespective amended Complaints is
respectfully denied as futile.

The Court’s ruling is stayed temporarily omly it relates to Plaintiff Davis’s claims

against the HSBC Defendants, as described above.

19

The Court expresses no opinion as tethibr Davis and thdSBC Defendants’ new

proposed partial settlement isiff, reasonable and adequate.” In re Masters Mates & Pilots
Pension Plan & IRAP Litig.957 F.2d 1020, 1026 (2d Cir. 1992).
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The Clerk of the Court is respectfully requested to close these consolidated cases, except
as to (i) Plaintiff Davis’s claims against the Madoff Defendants, which the Clerk is directed to
place on the suspense calendar; and (ii) (for the time being) Plaintiff Davis’s claims against the

HSBC Defendants.

Dated: New York, New York
November 29, 2011 /?'M ( 3

RICHARD M. BERMAN, U.S.D.J.

USDC SDNY

DOCUMENT
ELECTRONICALLY FILLED
DOC #: ) B
DATE FILED:  ji/24/
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BY HAND DELIVERY

The Honorable Richard M. Berman
United States District Court ,
for the Southern District of New York HKZ’%‘ AR SIGAN
500 Pear! Street U.5.0.4.

New York, New York 10007-1312

Re: In re Herald, Primeo and Thema Funds Securities Litigation,
Case No. 09 Civ. 0289 (RMB) (HBP)

Dear Judge Berman:

I write on behalf of the HSBC Defendants and Lead Plaintiff Neville Seymour
Davis (together, the “Settling Parties”) to jointly advise the Court that the Settling Parties
have executed the enclosed Second Amended and Restated Stipulation and Agreement of
Partial Settlement, dated November 27, 2011 (the “Amended Settlement”). As discussed
below, the Amended Settlement addresses the concerns that led the Court to deny
preliminary approval in its Decision and Order dated September 15, 2011 (the
“September 15 Decision™). We respectfully request that Your Honor schedule a pre-
motion conference on Mr. Davis’s anticipated motion for preliminary approval of the
Amended Settlement. We further request that the Court forebear from ruling on the
pending motion to dismiss solely as it relates to Mr. Davis’s claims against the HSBC
Defendants until after the Court has decided whether to approve the settlement and any
rights of appeal of any order in respect of approval have been exhausted.

The Amended Settlement addresses all of the issues identified by the Court in its
September 15 Decision:
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e Attorney’s Fees and Expenses: The application for attorney’s fees and expenses
will be filed at the same time as the motion for final approval of the Amended
Settlement, and all fees and expenses that may be deducted from the Gross
Settlement Fund will be projected in the Motion for Preliminary Approval and
disclosed in the proposed notice when it is sent to class members. See Amended
Settlement §7.5; Ex. A-1 at 5-6; see also September 15 Decision at 12-14.

o Litigation Reserve Fund: The Amended Settlement deletes the proposed $10
million litigation reserve fund. See id. at 15-18.

e Proposed Service Award: The application for approval of a service award for Mr.
Davis will request a reduced amount of €20,000. See Ex. A-1 at 5; see also
September 15 Decision at 18-19.

o Assignment to Mr. Davis: The Amended Settlement deletes the proposed
assignment to Mr. Davis of class members’ claims against the Non-Settling
Defendants. See id. at 19-24.

e Assignment to HSBC Defendants: The Amended Settlement deletes the proposed
assignment to the HSBC Defendants of class members’ interest in any recovery
by Thema in the HTIE Litigation. See id. at 23-24.

e Ruling by the Irish High Court: While the Amended Settlement still contemplates
a prior ruling by the Irish High Court that the settlement would be recognized and
enforced in Ireland, HSBC has now filed the application in Ireland seeking the
specific relief that is needed, a copy of which is attached to the settlement papers.
See Amended Settlement 5.5 & Ex. D; see also September 15 Decision at 24.

¢ “Blow Provision”: The “blow provision” has been increased from $60 million to
$300 million. See Amended Settlement 99.1; see also September 15 Decision at
24-25. The Amended Settlement now provides for an adjustment to the
settlement amount dependant on opt out levels below the $300 million trigger.
See Amended Settlement 92.2.

Please find enclosed a copy of the Amended Settlement along with a redlined
version that highlights the changes from the prior settlement agreement. We have also

updated several of the exhibits to conform to the changes and enclose clean and redlined
versions of the amended exhibits.

We respectfully submit that, with the amendments above, the Amended
Settlement should be preliminarily approved and therefore request a pre-motion
conference pursuant to Your Honor’s Individual Practice Rules. If convenient for the
Court, the conference could be held today before or after the oral argument on the
pending motions to dismiss Mr. Davis’s claims.

We further request that the Court forbear from ruling on the motion to dismiss as
it relates to Mr. Davis’s claims against the HSBC Defendants until after the Court decides
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whether to approve the Amended Settlement and any appeals from that decision have
been exhausted. This sequencing would ensure that the Court continues to have
jurisdiction to approve the settlement. Cf. In re AOL Time Warner ERISA Litigation, No.
02 Civ. 8853, 2008 WL 186194, at *1-2 (S.D.N.Y. Jan. 18, 2008) (citing cases where
district court was held to have lacked jurisdiction to approve a settlement while appeal
was pending). It also would not interfere with the Court’s consideration of the motion tu
dismiss as it relates to Mr. Davis’s claims against the Non-Settling Defendants or the
Herald and Primeo lead plaintiffs’ claims against any of the Defendants.

Respectfully submitted,
v . Davis )\(/\
Enclosures

cc: All counsel of record (by e-mail)
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