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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

ROBERT TAKACS,
09 Civ. 481 (LBS)
Haintiff,
MEMORANDUM &
V. ORDER

THE CITY OF NEW YORK, et al.

Defendants.

SAND, J.

Plaintiff Robert Takes brings this action pursuaetsections 1983 and 1985 for false
arrest, malicious prosecutiomarelated offenses arising afthis arrest on drug possession
charges. Defendants the City of New Yoridaolice officers Louis Scala, Michael Servino,
James Ryan, and Daniel Santiago (togethef@fficers”) move to dismiss the Amended
Complaint pursuant to Federal IRwf Civil Procedure 12(b)(6br failure to state a claim upon
which relief may be granted. For tfdlowing reasons, the motion is granted.

|. Background®

On March 3, 2006, at approximately 11p@., the Officers came to the door of
Plaintiff's apartment suspecting that illegaligractivity was taking place there. The Officers
did not have a search warrant, afdintiff alleges that he did ngive them permission to enter,
an allegation Defendants disputdm. Compl. Exs. 1, 2. Nonetheless, Plaintiff stood to the side
as the Officers entered the apartment, where theyvered cocaine thied to the arrests of
Takacs and three other persons. Accordingadm#ff, the contraband was “on or next to the

futon that was located in a separate room reatgdy the roommate.” PHaiff contends that he

! The following factual summary is derived from the parties’ submissions to the Court and the axthitfitsd
thereto.
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resided in a different area of the apartmenttzamino authority over his roommate’s room or the
contents therein. In a Decision & Order issuethe Supreme Court, New York County, the
Honorable Judge Uviller described the set-up dsvzing room . . . partially separated by a
makeshift closet consisting of a pole, from whatothes were hanging . . . . No door separated
the front and rear of this space, the reatipotbeing partially vidile from the entrancé.”Chen
Decl. Ex. | at 5 (finding probable cause to arrest plaintiff)e Officers stated, and the court
agreed, that the druggere “in plain view.”

At the station, Plaintiff provided a writteras¢ment giving permission “again for them to
return to the apartment to perform a searchmi. Compl. Ex. 3. Plaintiff alleges he was
“intimidated and coerced” into giving that statent because he was told that, if he gave a
statement and provided permission for the Officergtorn to the apartment, he would be free
to leave. Am. Compl. § 18. However,\was not released. Although Judge Uviller found
“Takacs’ permission for the officers to enter watuntary,” Plaintiff all@es the Officers lied
about receiving consent.

Defendants returned to the apartment wileeg recovered a wpan and more narcotics
in the room inhabited by Plaiffts roommates. Plaintiff allges Defendants then “filled out
false police reports and providélse and misleading informatida the court and Prosecution
that implicated Plaintiff in the comsgion of a crime.” Am. Compl. T 18.

Plaintiff was charged with one felony cowftcriminal possession of a controlled
substance in the first degree, one felony coustiafinal possession of@ntrolled substance in
the third degree, one felony count of crimipaksession of a weapon in the second degree, one

misdemeanor count of criminal possession weapon in the fourth degree, two misdemeanor

2 While these factual findings are not binding, this Couenisitled to take judicial notice of the state court decision,
which provides helpful background information and lays a foundation for the parties’ allegations.
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counts of criminally using drug paraphernalidhe second degree, and one misdemeanor count
of criminal possession of marihuana in the fowtegree. He was indicted on March 9, 2006,
together with two other co-defendanB8eeChen Decl. Ex. G. Judge Uviller conductedran
camerareview of the Grand Jury proceads on September 13, 2006, finding sufficient
evidence to support eacbhunt of the indictmentSeeChen Decl. Ex. H.

On October 24, 2007, Judge Uviller dismissedctherges against Plaintiff, granting the
People’s motion to dismiss after the AssistantrizisAttorney stated that, “The People have
concluded that there is reasonable doul® aghether the Defendant exercised sufficient
dominion or control over the drugs in the apartmentstify a possible guilty verdict, so at this
point we are moving dismissehndictment although we are going to proceed with the Co-
Defendant.” Am. Compl. Ex. 4.

While Plaintiff was incarcerated, he allegeddst his rent-controlled apartment, where
he had lived for over 30 years, was unabledok and earn income, missed scheduled medical
procedures, and was denied medical &ttarfor Hepatitis C-related issues.

Plaintiff filed the instant action on Janudr§, 2009. At oral argument held on March 24,
2010, this Court granted Plaintiff leave to axti¢he complaint to provide facts that would
demonstrate that the actions taken byairesting officers were known by them to be
inappropriate or that the statememade by them were known to be false.

II. Standard of Review

On a motion to dismiss, a court reviewingamplaint will consider all material factual
allegations as true and draw all reasonaiflerences in favor of the plaintifi.ee v. Bankers
Trust Co, 166 F.3d 540, 543 (2d Cir. 1999). “To survdismissal, the platiff must provide

the grounds upon which his claim rests through faetlegations sufficiento raise a right to
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relief above the speculative levelATSI Commc’ns Inc. v. Shaar Fund, L. #B3 F.3d 87, 93
(2d Cir. 2007) (internal quotation marks omitted)ltimately, the plaintiff must allege “enough
facts to state a claim to reliffat is plausible on its face Bell Atl. Corp. v. Twombly5650 U.S.
544, 547 (2007). “[A] simple declaration thafeledant’s conduct violated the ultimate legal
standard at issue . . . does not sufficéregory v. Daly 243 F.3d 687, 692 (2d Cir. 2001).

On a motion to dismiss, a court is not limitedthe four corners dhe complaint, but
may also consider “documents attached to timeptaint as an exhibit ancorporated in it by
reference, . . . matters of which judicial metimay be taken, or . . . documents either in
plaintiffs’ possession or of whicplaintiffs had knowledge and relied on in bringing suBrass
v. Am. Film Techsinc., 987 F.2d 142, 150 (2d Cir. 1993).

[11.Discussion

Plaintiff brings claims for false arrest, malicious prosecution, and malicious abuse of
process pursuant to section 1983. PIHihas apparently abandoned his section 1985
conspiracy claim and municipal liability chaiby not raising any arguments against their
dismissal in his brief. Thesgaims are therefore dismissédNew York law provides the
elements of the applicabéection 1983 causes of actioBee Singer v. Fulton Cnty. Sher&8
F.3d 110, 118 (2d Cir. 1995)ert. denied517 U.S. 1189 (1996) (false arre€tpok v. Sheldgn
41 F.3d 73, 80 (2d Cir. 1994) (malicious prostion; malicious abuse of process).

a. FalseArrest
A section 1983 claim for false arrest seet the Fourth Ameatment right of an

individual to be free from ueasonable seizures, includingest without probable cause.

% In any case, Plaintiff's municipality claim would fhiécause Plaintiff does natiduce any competent evidence
that his arrest or prosecution was the result of a municipal policy or praSéeeMonell v. Dep't of Soc. Serv36
U.S. 658, 691-94 (1978Valden v. Wishengrad45 F.2d 149, 153 (2d Cir. 1984).
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Weyant v. Okstl01 F.3d 845, 852 (2d Cir. 1996). “Under New York law, a plaintiff claiming
false arrest must showmter alia, that the defendant intentidlyaconfined him without his
consent and without justificatiorSee Broughton v. Statg@35 N.E.2d 310, 313-14 (N.Yqgert.
denied 423 U.S. 929 (1975). The existence of probaldluse to arresbustitutes justification
and “is a complete defensedn action for false arrestBernard v. United State25 F.3d 98,
102 (2d Cir. 1994)accordSinger v. Fulton CntySheriff 63 F.3d at 118 (“There can be no
federal civil rights claim for false arrest wieeahe arresting officer had probable cause.”).
Defendants argue that they had proballese to arrest Plaintiff upon discovering
cocaine in plain view in a conon area of the apartment. Probable cause exists when an officer
has “knowledge or reasonably trustworthfjormation sufficient to warrant a person of
reasonable caution in the belief that an offense has been committed by the person to be arrested.”
Curley v. Village of Sufferr268 F.3d 65, 69—70 (2d Cir. 2001). The doctrine of constructive
possession allows the police to find probableseao arrest anyone in a dwelling when
contraband is discovered in plain view ancedasonably appears tralt members of the
dwelling exercised dominion and control over thesain which the contraband is foun&ee
United States v. Heatd55 F.3d 52, 57 (2d Cir. 2006) (findiagrest valid where plaintiff would
be expected to see contraband in regularsmof walking through home’s public spaces,
because “those who are permitted to observeooisviriminal activity in a home are, absent
indications to the contrary, likely to be complicit in the offenseiited States v. Pennington,
287 F.3d 739, 747 (8th Cir. 2002) (whadrug manufacturing evidea was in plain view, that
evidence provided probable cause to arrest apartment occlyaitd)j States v. Holde890

F.2d 1327, 1329 (D.C. Cir. 1993) (holding that kegmarcotics “openly on display” in private



residence was indicative that residence’s oveoasidered visitor “sufficiently complicit to
allow him a full view”).

Plaintiff asserts that the issaéwhether or not the drugs wereplain sight is disputed
and should not be decided on a motion to disthiSsge.g, Weyant v. OkstL01 F.3d at
852 (“The question of whether or not probable eagiasted may be determinable as a matter of
law if there is no dispute as to the pertinerdgrgs and the knowledge of the officers, or may
require a trial if the facts are dispute.” (internal citation omittg). However, Plaintiff has not
alleged facts sufficient to create a disputéoake pertinent events. While the question of
whether it was reasonable for the Officerbétieve that Plaintiff exercised dominion and
control over the room is face@endent, Plaintiff has merely pled an understanding with his
roommate regarding the division or use of spadbe apartment, an agreement of which the
Officers could not have been awai®eeAm. Compl. 11 16-17 (stating Plaintiff “resided in a
different area of the apartment” and “had no authority over the room” in which contraband was
found). He has not controverted Judge UvBl®bjective description of the room layout,
finding that the “bedroom” was @ihly visible from the entrance. Moreover, the police had
additional grounds to suspect Pldiityiven that he appeared to biting for the arrival of the

drug courier when they entered his hallway.

* Plaintiff also argues his Complaint raises an issuadifds to whether or not tleewas consent to search the
apartment. This question is moot, ho@ewvhere the illegal search led to digery of evidence sufficient to create
probable cause, as the “fruitthfe poisonous tree” doctrine does apply in section 1983 actionSee Towned.76
F.3d at 145.

® Even if Defendants had illegally searched Plaintdfartment or arrested him without probable cause, the
decision inTowneswould limit his recovery.Townes v. City of New York76 F.3d 138, 148 (2d Cir. 1999). In
Townesthe Court of Appeals for the Seco@icuit refused to grant recoveoy a claim of false arrest against
arresting officers where the conviction and incarceratias the product of an illegal search and seizideat 147.
The court reasoned that the trial judge’s decision to admit the evidence constituted a superseding cause of the
incarceration, thus Plaintiff's right to recovesas limited to a claim for malicious prosecutidd. at 149 (citing
Heck v. Humphreys12 U.S. 477, 484 (199 (holding that unlike related causkaction for false arrest, “cause of
action for malicious prosecution . . . permits damages for confinement imposed pursuant todegal’or
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Even drawing reasonable inferences in PlHiatiavor, this Court has been apprised of
no facts that contradict Defendantgrsion of events. Such faare particularly important in
the case of a probable cauwdetermination, in which the scelmamust be considered from the
perspective of what the arte®y officers knew or sawSee Ricciuti v. New York City Transit
Auth, 124 F.3d 123, 128 (2d Cir. 1996)o(ding probable cause lies rintplaintiff's subjective
intentions, but in “the facts available to the officer at the time of thetgrréBecause Plaintiff
has not met his burden of pleading that he a@nfined without jstification through non-
conclusory allegations, the falarrest claim is dismissed.

b. Malicious Prosecution

To state a claim under New York law for lmeous prosecution, a plaintiff must show:
“(1) that the defendant commencedcontinued a criminal proceeding against him; (2) that the
proceeding was terminated in the plaintiff sda; (3) that there was no probable cause for the
proceeding; and (4) that the proceepwas instituted with malice.Kinzer v. Jacksgr816 F.3d
139, 143 (2d Cir. 2003). Where, as here, thenBtawas indicted by a grand jury, New York
law provides for a “presumption of probablaisa for the purposes of defending against a
malicious prosecution claim.Green v. Montgomer219 F.3d 52, 60 (2d Cir. 2000). This
presumption can be overcome by showing thaitiikdictment was procured by “fraud, perjury,
the suppression of evidence by the police, beopolice conduct undertaken in bad faithd” at
60. Where an action is brought against the aingsfficer, a similar showing of misconduct is
required to overcome the presumption in prong that the prosecutekercised independent
judgment in deciding whether taiiate the crimiml proceeding.SeeRicciuti, 124 F.3d at 130
(“Although these charges werdded by the Bronx District Attoey’s office, and thus not

directly filed by Lt. Wheeler, a jy could find that Lt. Wheeler gyed a role in initiating the



prosecution by preparing the alleged false essibn and forwarding it to prosecutors.”);
Mitchell v. Victoria Home434 F. Supp. 2d 219, 227 (S.D.N2Q06) (holding plaintiff may
rebut presumption by showing officer createdséinformation likely to influence a jury’s
decision and forward[ed] that informationgoosecutors” (internal quotation marks omitted)).

Plaintiff purports to meet this requiremdayt alleging that the Officers “filled out false
police reports and provided false and misleadufigrmation to the court and the Prosecution
that implicated Plaintiff in the commission afcrime.” Am. Compl. { 18. However, this
allegation lacks any further ampdi&ition in the complaint, and totally uncorroborated by the
state court documents of which the court takes judicial ndtiée.Brogdon v. City of New
Rochelle 200 F. Supp. 2d 41421-22 (S.D.N.Y. 2002) (dismissing hesous prosecution claim
because plaintiff's allegation that officeedi about believing he was a “lookout” was not
sufficient to overcome “strong presption” created by indictment).

Because Plaintiff does not allege “enough factsate a claim to relief that is plausible
on its face,” Twombly 550 U.S. at 547, Defendants’ motion to dismiss is granted.

c. Malicious Abuse of Process

Under New York law, “a malicious abusembcess claim lies against a defendant who
(1) employs regularly issued legal process to agdmpprformance or forbearance of some act (2)
with intent to do harm without excuse or justition, and (3) in orddp obtain a collateral
objective that is outside the |&igiate ends of the processCook v. Sheldgril F.3d at 80.

“[1t is not sufficient for a plaintiff to allege that the defendants were seeking to retaliate against

® Even Plaintiff's allegations regarding his lack of cemissupport, at most, a difference of interpretation between
Plaintiff and the arresting officers. The doctrine of implied consent is well estabksgaelg, Krause v. Penny
837 F.2d 595, 597 (2d Cir. 1988) (“Consent can be found from an individual's words, acts or conduct.”), and
Plaintiff does not allege that he voicedotherwise manifested his lack oinsent either at the apartment or at the
precinct. Such allegations cannot result in persiatzility under section 1983, particularly where evidence
discovered upon entry provided legitimate grounds for a grand jury indictment.



him by pursuing his arrest and prosecution. Instead, he must claim that they aimed to achieve a
collateral purpose beyond or in addition to his criminal prosecution.” Savino v. City of New
York, 331 F.3d 63, 77 (2d Cir. 2003). Plaintiff states that the Officer Defendants arrested him “in
order to obtain a collateral objective,” but provides no factual allegations evincing a specific
illegitimate end sought by the Officers. Such allegations are regularly dismissed as insufficient
to state a claim. See, e.g., id. at 77-78 (finding motive “to seek vindication for the [City’s]| great
political embarrassment and humiliation™ did not constitute “ulterior purpose or objective in
facilitating his prosecution”); Cabble v. City of New York, 04 Civ. 9413 (LTS), 2010 WL
1222035, at *4 (S.D.N.Y. Mar. 29, 2010) (dismissing claim where only allegation of collateral
purpose was “avoid[ing] negative press coverage, which may have resulted from voluntary
dismissal of charges against Mr. Cabble and/or speedier release from detention™); Sulkowska v.
City of New York, 129 F. Supp. 2d 274, 296 (S.D.N.Y. 2001) (dismissing case because plaintiff
introduced no evidence that would support position that defendant acted with intent to do harm).

Because Plaintiff does not adequately allege a collateral objective beyond the legitimate
ends of the legal process, his malicious abuse of process claim is dismissed.

IV.Conclusion

It is understandable that Mr. Takacs feels aggrieved in light of his five and a half month
detention before the case was dismissed. However, the harm he suffered is not of the sort section
1983 is designed to remedy. For the reasons set forth herein, the Complaint is dismissed.

SO ORDERED.

Dated: January 24, 2011
New York, NY
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