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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

IN RE: BEACON ASSOCIATES LITIGATION,

OPINION

& ORDER
This Document Relates to: 09 Civ. 777 (LBS)
ALL ACTIONS
SAND, J.

Plaintiffs in these consolidated cases investors in the Beacon Associates
investment fund (“Beacon”), which served a “feeder fund” to Bernard L. Madoff
Securities LLC ("BMIS”). Plaintiffs bring @ims against various Defendants associated
with the Beacon Fund based on losses ultigagustained as a result of Madoff's
massive Ponzi scheme. All Defendants have moved to dismiss the Second Consolidated
Amended Complaint (“SCAC”). For the follang reasons, the motions are granted in
part, denied in part.

. Background?

The basic facts surrounding Madoff’s histoPonzi scheme are now well known.
Madoff was a prominent and respected mends the investing community, and had
served as a member of the NASDAQ stockkatis Board of Governors and as the vice-
chairman of the National Association®écurities Dealers (“NASD”). Madoff's

investment company, BMIS, had operatattsiapproximately 1960. Madoff, who was

L A chart setting forth all of the holdings in this opinion appears at page 80.

2 The Background section is based on facts alleged in the SCAC and supporting documentatitedsubmit
to the Court, as well as facts alleged in the Newk¥&itorney General’'s complaint against Ivy filed on

May 11, 2010 in New York State Suprer@ourt, on which Plaintiffs relySeeComplaint,People v. lvy

Asset Management, LL.Glo. 450489/2010 (N.Y. Sup. Ct. May 11, 2010) (“NYAG Compl.").
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notoriously secretive, claimed he utilizetisalit-strike conversion strategy” to produce
consistently high rates ofttgn on investment. The spBtrike conversion strategy
supposedly involved buying a basket of stotdted on the Standard & Poor’s 100 index
and hedging through these of options.

However, since at least the early ningtieladoff did not actually engage in any
trading activity. Instead, Madoff generatets&paper account statements and trading
records; if a client asked to withdrdwer money, Madoff would pay her with funds
invested by other clients. During thise, Madoff deceived countless investors and
professionals, as well as lpamary regulators, the Sectieis and Exchange Commission
(“SEC”) and the Financial Industry Regulatgkuthority (“FINRA”). On December 11,
2008, news broke that Madoff had been opegaéi multi-billion dollar Ponzi scheme for
nearly twenty years. Madoff pleaded gutitysecurities fraud and related offenses on
March 12, 2009, and was subsequenthteeced to 150 years in prison.

Many individuals and institutions that invested with Madoff did so through feeder
funds such as the Beacon Fund. Investamslavinvest in the feeder fund, which would
then invest its assets with Madoff. The Beacon Fund invested approximately 71% of its
assets with Madoff. NYAG Compl.4B. Between 1995 and 2008, Beacon invested
approximately $164 million with Madoffral withdrew approximately $26 million,
leaving a net investment approximately $138 millionld. In November 2008, just
prior to the revelation of Madoff's fraud,eheported value of the Beacon Fund’'s Madoff
account was approximately $358 milliohu.

After Madoff’s fraud became public, the Beacon Fund’s managing members

decided to liquidate the Beacon Fund andrithiste its remaining assets. The fund’s



liquidation forms the subject matter of anathetion before this Court and Magistrate
Judge PeckSee Beacon Assocs. Mgmt. Corp. v. Beacon Assocs, NaC09 Civ. 6910
(AJP), 2010 WL 2947076 (S.D.Y. July 27, 2010)Rounds v. Beacon Assocs. Mgmt.
Corp., No. 09 Civ. 6910 (LBS), 2009 W4857622 (S.D.N.Y. Dec. 16, 2009).
a. Formation of the Beacon Fund

In 1983, Defendants Lawrence Simon and Howard Wohl formed Ivy Asset
Management, LLC (“Ivy”). Ivy is a registed investment advisor, and provides three
categories of services: (i) providing inv@g&nt advice to asset managers and other
investment advisors, (ii) managing tresats of high net worth individuals and
institutions, and (iii) managg proprietary funds of fund8FOFs”) in which lvy, lvy’s
principals, and certain qualified individuafsrested. A client introduced Simon and
Wohl to Madoff in 1987, and Ivy then begtminvest the assets of some of its

proprietary funds with Madoff.

% Several other actions before this Court and othertsoelate to the Beac#und’s Madoff losses.
Derivative claims on behalf of Beat@ssociates LLC Il were broughgainst Defendants in New York
State Supreme CourSee Sacher v. Beacon Associates Management, Glarp005424/09, 2010 WL
1881951 (N.Y. Sup. Ct. Apr. 26020). Justice Bucaria stayed thacheraction pending resolution of this
consolidated action becausd! ‘@ the defendants ifjache} are also defendants in the federal action” and
the actions “are sufficiently similar.ld. at *16.

Claims related to the Beacon Fund are also pending before this Chlest/iman v. Family
Management Corp08 Civ. 11215 (LBS) (S.D.N.Y. Dec. 23, 2008&)ewmanis brought by investors in
the FM Low Volatility Fund, a “sub-feeder fund” thavested in Beacon. Also before this CouMslf
Living Trust v. FM Multi-Strategy Investment Fund, |.0® Civ. 1540 (S.D.N.Y. Feb. 2, 2009), brought by
investors in a related sub-feedend that also invested Beacon. Defendants in bdtlewmarandWolf
Living Trusthave moved to dismiss, and those motions are now fully submitted.

Investors in another sub-feedendithat was invested in Beacdiirst Frontier, L.P., bring claims
against many of the defendants in the instant acti@altz v. First Frontier, L.R.10 Civ. 964 (S.D.N.Y.
Feb. 2, 2010). The DefendantsSaltzhave moved to dismiss the complaint.

On August 9, 2010, Defendant vy moved for an order to show cause why this Court should not
stay discovery pursuant to the Securities Litigatimiform Standards Act (“SLUSA”), 15 U.S.C. § 78u-
4(b)(3)(D) inHecht v. Andover Associates Management CO6110/2009 (N.Y. Sup. Ct. Apr. 1, 2009),
pending this Court’s resolution of the motions to dismiss in this actioNewtdnan Hechtinvolves many
of the same Defendants as this actionldad/man See infranote 5. We temporarily enjoined discovery
in Hechtuntil the matter was fully briefed and we rendered a decision on the order to show cause.



In the late 1980s, Simon met John Pndeget in a restaurant in upstate New
York. Jeanneret offered asset managemathira/estment consulting services to upstate
New York union pension and welfare fundspassident and owner of J.P. Jeanneret
Associates, Inc. (“*JPJA”), alongside direcPaul L. Perry. In 1990, lvy introduced
Jeanneret to Madoff. In 1991, Ivy and JRI#ered into a advisory agreement under
which JPJA would pay vy 50% of any feégarned by placing investors with Madoff or
other Ivy-recommended investment managers. If the number of JPJA clients invested
with Ivy-recommended managers dropped Wetlwo, Ivy would instead be entitled to
receive 60% of the investment managenfeas. In 1992, JPJA founded the Income Plus
Investment Fund (“Income Plus”) as a w@aithrough which pension funds could invest
with Madoff* JPJA would amass a total of overl$llion in pension fund assets under
management by 2008.

In 1991 or 1992, Ivy was introduced teel®anziger, Esq., and Harris Markhoff,
Esqg. Danziger and Markhoff practiced lawgéther at the firm Danziger & Markhoff,
LLP, and also managed two investment pasings. Simon encouraged Danziger and
Markhoff to found and manage an investmiemid, with lvy acting as the managers’
investment consultant. Danziger and keoff formed Andover Associates Management
Corporation (“AAMC”), which they owned amaf which they were the principals, to
serve as general partner for the investnfigmd. Prior to thdormation of the fund,
AAMC entered into a consulting agreemaith Ivy under which AAMC would pay lvy
50% of any fees it earned, and vy wouldexate and recommend investment managers.

In 1993, Danziger and Markffdounded Andover Associates, LP (“Andover”), with

* This action does not involve claims relating to the Income Plus fund. Claims against the Jeanneret
Defendants based on investments in the Income Plus fund are pending in another acti@istmithj#n
re J.P. Jeanneret Associates, Inc., etldb. 09 Civ. 3907 (CM).



AAMC serving as the general partnékndover invested with several managers
recommended by Ivy, including Maddff.

This arrangement served as the blueprint for Danziger and Markhoff's second
feeder fund, Beacon Associates, LLC (“Beacdhihhich is the focal point for the claims
in this action. Danziger and Markhdéfrmed Beacon Associates Management
Corporation (“BAMC”) to sere as the fund’s general paet. In 1995, BAMC entered
into a consulting agreement with lvy. Tagreement noted that Ivy had “introduced the
Principals [of BAMC] to Madoff,” and that éh“Principals intend to form an investment
limited liability company . . . for the purposé pooling investment funds to be managed
by Madoff.” Rosenthal Decl. Ex. D (“1995AMC-Ivy Agreement”), at 1. BAMC
agreed to pay lvy 50% of all managemezed it earned, as well as 50% of all fees it
earned through introducing a tthiparty to Madoff. In return, lvy agreed to provide
BAMC with certain administrative servicaacluding maintaining account records for all
Beacon monies invested in BMIS, recomaliBMIS account statements against “trade
tickets received and dividends and interests accrued,” maintaining original “books of
entry” for all of Beacon’s BMIS accountsflecting account activity, and calculating
“changes in monthly value” of Beacon’s BMaccounts based on the foregoing déda.
at 3-4.

Participation in the Beacon Fund wdfeced to investors through confidential

Offering Memoranda (“OMs”). Offering Maoranda were released in 2000 and 2004,

® This action does not involve claims relating to Amelover fund. Claims against Danziger, Markhoff,
and others based on investments in the Andover fund are asserted in an action pending in NEtaterork
Supreme Courtlecht v. Andover Associatd$o. 6110/09.See supraote 3.

® Danziger and Markhoff would later create a setbLC, called “Beacon Associates LLC I1,” which
invested its assets in the first Beacon AssocialeS, later renamed “Beacon Associates LLC I.” The
“Beacon Fund” refers to both Beacon LLC entities.



and were substantially identical. Thenimum capital contribution was generally
$500,000. The OMs represented that BAMCinetd sole discretion to invest and
reallocate Beacon assets, and would dafsy consultation wh lvy. BAMC was
responsible for selecting investment managetts which to invest (such as BMIS), and
for “monitoring the Managers’ performanaad their adherence to their stated
investment strategies and objectives.” Rosenfeld Decl. Ex. C (2004 OM”), at 10.
BAMC represented that it would “factor[] in” alyses of risk control, speed of recovery
from drawdowns, experience, organizationérastructure, and correlation with
traditional investments such as stockd &onds into its “continuing evaluation of
Managers.” 2004 OM, at 10.

The OMs described lvy, which was aaea by the Bank of New York Company,
Inc. ("BONY”) in 2000, as a “global leader in alternative investment fund-of-funds
portfolio management” with “approximately $billion of assets under management.”
Id. at 27. It further statetthat Ivy’s “staff of approximeely 125 includes 25 research
analysts and other senior investment @ssfonals who devote 100% of their time to
researching, reviewing, monitoring and analgzcurrent and prgective alternative
investment managers, 21 Certified Publazountants, 13 CFA Charterholders, and 8
CFA candidates.d.

Both iterations of the OMs containegtensive cautionary language about the
risks of investing with Beam. The OMs explained thatetnvestments would not be
diversified, and the 2000 OMkplained that a “substantial joaity” of the fund’s assets
would be placed with a single managenploying a “Split-Conversion Hedged Option

Transaction strategy.” SCAC 1 185. Thedmager” referred to was Madoff. The 2004



OM did not refer to this “manager,” butstead notified investors that a “significant
portion of the Company’s assets are altedao a strategy adopted by the Managing
Member involving a portfolio of Large C&tocks hedged with options (‘Large Cap
Strategy’).” 2004 OM, at 1. The OM cautionét “[tjhe evaluation and due diligence
process may vary among Managers andbd@ldependent on each Manager’s individual
disclosure practice.ld. at 11. It also warned thafa]lthough the Managing Member
endeavors to verify the integritf its Managers and brokerutilizes, there is always the
risk that they could misharelbr convert the securities assets under their controlld.

at 22. Generalized cautionary language wpeated throughout tH@M, such as “[a]n
investment in the Company involves a higlgie of risk,” “many of the Company’s
investments are inherently speculativaqt “the Company does not control its
Managers, their choice of investments, dreotinvestment decisioppwhich are totally
within the control of the selected managersl” at 2, 14. It also ndted investors that
“the identity of the Manags will not be disclosed eept as required by law or by
financial reporting rules.d. at 2.

Madoff ceased accepting additional investments from JPJA’s Income Plus fund
sometime in 1999. Simon suggested todeeet that he could circumvent Madoff’s
limitation on additional investments by inviest client assets in the Beacon Fund.
Thereafter, JPJA executed amaments to Discretionary Investment Management
Agreements (“DIMAS”) with union pensiomid clients. The DIMAs incorporated the
terms of the 2004 Beacon || OM and explicithtiaipated the investment of client funds
in the Beacon Fund. The DIMAs certified tlI#&JA was a fiduciary to the client and

would comply with the Emplae Retirement Income Security Act (“ERISA”), 29 U.S.C.



8 1001et seq. The DIMASs provided that JPJA would “perform its duties . . . with the
care, skill, prudence, and diligence, underdineumstances then prevailing, . . . and shall
diversify the investment account assets st @void the risk ofosses.” SCAC | 278.

The DIMAs also described the use of optiasshedges to limit risk in the underlying
investments, supposedly an esgditart of Madoff's proprietarynvestment strategy.

b. lvy’s Doubts Concerning Madoff andlvy’s Representations to BAMC
and JPJA

The lvy defendants were aware of rusioalling into question Madoff's bona
fides since the early 1990s. In 1991, Simibegadly told a prospective investor that
“Madoff could be a Ponzi scheme” and thtaey did not know hownuch [Madoff] was
running.” NYAG Compl.  50.

In 1997, Ivy became suspicious that the bemof Standard & Poor’s 100 Index
options (“OEX options”) traded on a given day at the Chicago Board of Options
(“CBOE") was insufficient to support Madoffstated investment strategy based on Ivy’s
estimate of the amount of money Madoff hamier management. Wohl wrote in an
internal lvy memorandum in 1997 that “Weosild explore this fuhter!” NYAG Compl.
1 52. An Ivy employee wrote in 1997 of fuer suspicions, notingpat “understanding
Madoff is like finding Pluto . . you can't really see it . you do it through inference, its
effect on other objects.NYAG Compl.  56. Later thatear, an internal Ivy
memorandum noted that Madoff’'s records ofi@ptrades were irmmsistent with the
number of option trades and their priessreported by Bloomberg. The memo stated,
“This is a clear example of our inability make sense of Madoff’s strategy, and one
where his trades for our accounts are inconsist&h the independent information that

is available to us.” NYAG Compl. § 57.



Simon asked Madoff about these irregulasitoim a return flight from a meeting
with investors in 1997. Madofiglained that it was “rarefor him to trade options in
excess of the volume reported the CBOE, and that heatted small amounts of OEX
options on foreign exchanges. Madoff proddesecond explanation later that year or
the next, claiming that he also sometirtrasled options on domestic exchanges other
than the CBOE. Around this time periody lwas also concerned that Madoff might be
using client money to fund his separatarket-making business, that there was no
independent verification of Madoff's trades because of his practice of “self-clearing,” and
that Madoff used a small accounting fimthout an established reputation.

These concerns led Ivy to limit its proprigtanvestment in Madoff to 3% of the
fund’s value, whereas the general rule vealimit investments to 6-7%. Wohl argued
that vy should divest t Madoff investments compldyan 1998, but Simon responded,
“[w]e have said that it is important to maintain at least some level of Ivy fund
investments with Madoff in order to send a mgsst [our] advisor clients that we have
confidence in [Madoff]l.” NYAG Compl. { 67.

On August 8, 1997, vy wrote to Jeannefés you know, we have not been able
to assure ourselves as to how Bernie is tbkuccessfully trade as much money as we
believe he manages.” SCAC T 282. In Audig98, lvy sent letters to Danziger and
Jeanneret stating that \sybnly concern about Madoff wanis continued ability to
manage such a large pool of assets sucdbssfuy wrote that Madoff’'s “[p]erformance
continues to be extremely strong. . . . Vdatinue to question their ability to manage
what must be an enormous pool of capitahwsuch consistently outstanding results.

They will not quantify the total amount thatthmanage, but we estimate it to be at least



$3 billion. . . . As a result, we recommeadelow median allocation.” NYAG Compl.
68.

On December 15, 1998, Ivy met with Madoff again, and Madoff provided a third
explanation of his option traty practices. He claimed that up to 50% of his option
trading was done off-exchange, with countartigs he identified only as major banks
and institutions. Wohl testified that Madaféxplanation concerned him because he had
never heard of OEX options being traddtiexchange in large volumes.

The day after the meetingtiv Madoff, Wohl proposed #t Ivy withdraw all of
its proprietary funds from Madoff. He weothat investment with Madoff “remains a
matter of faith based on great performance—dbissn’t justify any investment, let alone
3%.” NYAG Compl. 1 75. Simon responded,

Amount we now have with Bernie lay’s partnerships is probably less

than $5 million. The bigger issue is the 190 mill or so that our

relationships have with him whichdds to two problems, we are on the

legal hook in almost all of the relatiships and the fees generated are

estimated based on 17+% retsitn. [to be] $1.275 Million

Are we prepared to take all the chgféthe table, have assets decrease by

over $300 million and our overall fees reduced by $1.6 million or more,

and, one wonders if we ever “escapeg legal issue of being the asset

allocator and introducer, even if we terminate all Madoff related

relationships?

NYAG Compl. 1 76. $300 million represented approximately 15% of Ivy’s total assets
under management (which was calculated taiohelassets held by advisory clients such
as BAMC and JPJA). $1.6 million in fee=presented approximately 16% of Ivy’s
annual revenue.

In response to these concerns, Fre8l®an, then lvy’s Clef of Investment

Management, suggested a “middle of the rapproach” in whichvy would “terminate

10



all [Madoff] investments for the [proprietdrivy Funds,” then “write to the advisory
clients telling them we have done so andrdesons why . . . [t]hen leave the rest up to
them.” NYAG Compl.  76. Sleareasoned that “we will of cose still have liability as
an investment advisor, particularly for the ERISA entities, but we will have insulated
ourselves from liability as GP of our funds. . . . | image that our letters to clients would
serve to at least partially excalie Ivy should the worst happend. Sloan explained
that “[flull withdrawals from the lvy funds wdd send a very clear message to the clients
regarding lvy’s concerndaut this investment.’ld. Sloan doubted that “Jeanneret and
others” would “walk away from Madoff” ifvy withdrew its propietary money because
“they are quite satisfied with Madoff and wouldt want to leave,”r&d in “the case of
Jeanneret, he hardly listens to our advice at &il.” This middle of the road approach
would “enable [lvy] to preservihe majority of fees whileeducing our legal risk.’ld.
However, this strategy was not adopted, arydrétained its 3% investment in Madoff.

On December 30, 1998, two weeks after e-mail exchange, Simon and Wohl
met with Jeanneret and another lvy cliehhe client wanted tocrease greatly its
Madoff investment, but Simon recommended al&nincrease, citing Madoff’'s age, the
inability to replicate his results, and theadhsize of his accounting firm. The client
asked if it should completely withdrainom Madoff instead, but Simon only
recommended limiting total investment with MdfdoJeanneret’s notes from this meeting
reflect that Ivy’s due diligete “shows no problem for Maddffthat vy “tend[s] not to
have more than 5-7% with any one mamid that “Madoff[’s] accountant is ok but

small.” NYAG Compl. | 87.

11



On January 12, 1999, Ivy sent a lettetht® client and Jeanret to “clarify and
expand” on what had been discussed enrtteeting. NYAG Compl.  88. The letter
stated that “[w]e have no reason to belitheg the Madoff account snything other than
what Ivy’s experience has shown amldat the record demonstratedd. It continued,
“due to a lack of external corroborative esfite, we cannot ‘close the loop’ in a manner
that gives us total comfort,” and restategs concern regarding Madoff’s lack of a
separate custodian for the securities hestlagthd Ivy’s practice of “limiting investments
(generally between 8% and 15%, dependinghercircumstances) to any manager in
lvy’s roster.” Id. In January and July of 1999, lvy sent letters to Danziger and Jeanneret
that said, “As we have stated many timesileWwve have no reason to believe there is
anything improper in the Madfooperation, we continue to question their ability to
manage what must be an enormous poachgital with such consistently outstanding
results.” Id.

In internal notes memorializing af@ember 1999 meeting with a prospective
business partner, a non-advisahgnt, lvy noted that he “ggeared to be taken aback by
the suggestion that the explanation of HM=adoff] works could be that something
improper is being done.” NYAG Compl.  100/hen vy met withJeanneret in April
2000, internal lvy notescord that Jeanneret asked, “isgdibff] essentially legitimate?,”
to which Defendant Adam L. Geiger, Ivyrector of Resealt responded, “essentially
legitimate.” Id.  102. Geiger went on to explain tiat had not been able to “fully
close the loop on him and therefore Madofinsited to no more than 4% in the Ivy

funds.” Id.

12



In the fall of 2000, Ivy completely witlrew its proprietarynvestments from
Madoff. Ivy was about to be acquired by BY, a transaction imvhich Simon and Wohl
would make approximately $100 million each. ALY 92. Simon testified that he told
Danziger that Madoff had demanded the wistvdlil; he further elaborated to Jeanneret
that Madoff's reason for the demand wagatthe believed BONY’s acquisition of vy
would create a potential conflict of interest. Howevem@i’'s son, Sean Simon, wrote
to a prospective client on August 20, 2001 tihat had chosen not to invest with Madoff
in its proprietary funds but had expostiteough Beacon and one customized account.”
NYAG Compl. 1 105. Sean Simon reiterated th 2008 when he told BONY that “we
fired [Madoff] in 2000.” Id. Wohl would later testify tht “we chose to terminate our
relationship with Madoff.”Id. § 106.

In January 2001, Simon advised a clierth a small investment in BMIS to
divest completely, which the client didin August 2001, an internal lvy memorandum
noted that Wohl told a clietthat Ivy had withdrawn its proprietary funds from Madoff,
and the client responded that, “if it's rggod enough for [lvy], theit should be out of
[client].” NYAG Compl. T 108. Another ternal memorandum from September 2001
reflected that Simon told a client, “weugaexposure remaining through mandate of
individual clients but no auent investment within oyproprietary funds. Madoff
provided a good example of some red flagsedisy research and overall process of vy
in regards to risk/reward.1d. at 109.

In March 2001, Wohl suggested to Sinmtbat vy exclude a large pension fund
client that was heavily inaed in Madoff from Ivy’s rgponsibility; Simon responded,

“You may be spending too mug¢ime in the sun! If we give up Madoff, [Jeanneret] has

13



opportunity to move in."NYAG Compl. § 117. Simon wretin June 2001 that this
client’s assets with Madoff “helped tomtribute towards building Ivy’s [assets under
management] and credibility, despite oeial concerns about [Madoff].Id.  118.
Simon concluded, “legal question: Now thBONY] owns Ivy, who has the ultimate
liability??” 1d. § 119.

lvy again sent letters tDanziger and Jeanneret in February of 2001, listing the
growth in Madoff's assets under managenamntvy’s only concern. Letters sentin
August of 2001 and 2002 also noted thatwas “unable to perform [its] usual and
customary due diligence dueltmitations set by Madoff.”ld. § 112. Simon testified
that Madoff had not prohibitelyy from making due diligerevisits, but that lvy had
decided to stop making due diligse visits after Ivy withdrews proprietary investment
because it decided that lvy was no longer welcome.

On June 29, 2001, Wohl wrote that “Mdfdoan personally bankrupt the Jewish
community if he is not ‘real.” Id. T 113. On April 1, 2002, Wohl responded to a
subordinate’s attempt to analyze Madoffansistent success by writing, “Ah, Madoff.
You omitted one other possibility—he’s a fraudd. An internal lvy memorandum
from January 14, 2002 reflects that Ivy told ardithat, due to “quithtive issues” with
Madoff, “no matter how successful he contifgl¢o be, we are [not] satisfied as a
fiduciary to invest cliat assets” with himlId. § 114. When Wohl was asked by a
subordinate whether vy woultk interested in investingith Madoff, Wohl responded
“NO.” Id. § 115. Around this time, Ivy wrote &mother advisory client with money

invested in Madoff that “we have naaommended allocations to [Madoff]ld.  116.

14



In a January 2003 email discussing potemtiahagers to recommend to a client, Wohl
wrote, “Madoff (NOT!).” Id. § 115.

In 2002, 2003, and 2004, lvy again sent letter®anziger and Jeanneret listing
Madoff's growing assets under managemeritvgs only concern. lvy sent no further
written reports to Danzigemnd Jeanneret aft2004. In 2005 and 2007, Ivy assessed its
ten largest business risks, and Madoff was included both times.

On January 1, 2006, BAMC and Ivy exealtenew advisory contract, which was
not disclosed to Plaintiffs. This contraotplicitly excluded Madoff from the managers
lvy agreed to research, monitor, meethywand evaluate. In the contract, Madoff was
down-graded to a “Non-Recommended Manag&CAC  249. The contract stated that
“[BAMC] has expressly requestadat Ivy not monitor or evaluate or meet with any
representatives of Madoff including Bernard L. Madofid. On December 1, 2007, Ivy
made similar amendments to its advisory agreement with JPJA.

c. Friedburg’s Role as Auditor of the Beacon Fund

Pursuant to the Beacon OMs, Pldistreceived quarterly unaudited account
statements and yearly audited statemeRts.example, one of the unaudited quarterly
statements issued just prior to the tatien of Madoff’'s fraud in 2008 stated that
Beacon’s Madoff account was “approximately 7B24J.S. Treasury securities for most
of September, thereby largely insulating [Eaend] from the chaotimarket losses over
the past month.'1d. § 268.

Friedberg was engaged to perform auditthe Beacon Fund financial statements.
These audits were to be performecatordance with Generally Accepted Auditing

Standards (“GAAS”), established by theadunting Standards Board (“ASB”) of the

15



American Institute of Certified Publisccountants (“AICPA”). GAAS required
Friedburg to “obtain reasonaldssurance about whether theafncial statements are free
of material misstatement, whetheaused by error or fraudfd. { 370. If an independent
third party was the “custodian of a materialcamt of the audited emyis assets,” GAAS
also required the auditor to consider whethe third party’s rgsonse to a request for
confirmation would provide “meaningful and appropriatelit evidence.”ld. { 375.

Plaintiffs allege numerous red flagghich they claim should have prompted
further inquiry by FriedburgFirst, there was no publish&RS 70 audit report available
for BMIS. A SAS 70 audit report is a widetgcognized auditing standard developed by
the AICPA and represents that a service mgion such as an investment adviser has
been the subject of an in-depth audit adithcontrol objectivesrad control activities.
Second, the vast majority of the Beacon Fund was invested in BMIS, increasing risk.
Third, Madoff’'s accounting firm, Friehling & Howitz, had been telling the AICPA that
it did not perform audits for fifteen years,spite serving as Madoff's auditor. Fourth,
Madoff ran his own “back office,” which entailed that BMIS calculated its own net asset
values and prepared its own account statements.

BAMC’s engagement letter with Fdberg states that BAMC had “made
available to [Friedberg] all finard records and related datald. § 391. In addition,
Friedberg’'s May 8, 2008 audit repatates that Friedberg Xamin[ed], on a test basis,
evidence supporting the amounts and discksin the financial statementdd.

In each audit report, Friedberg expresfis unqualified opinion that the Beacon
Fund’s financial statements “present fairly aith material respectshe financial position

of [the fund] . . . and the results of its ogamas and changes in net assets for the year

16



then ended, in conformitwith accounting principles generally accepted in the United
States of America.ld. 1 403.
d. Alleged “Red Flags” Suggesting that Madoff was a Fraud

Plaintiffs allege that many publicly avable facts suggested that Madoff was a
fraud, and that many private investors ded Madoff was suspicious after examining
the publicly available data. The aked red flags include: Madoff's intense
secretiveness; investors’ inability to replie Madoff's results using his claimed strategy;
the low correlation of Madoff's performance to the market, despite the fact that his
hedging strategy should have closely correlateoverall market performance; the
suspiciousness of Madoff's claims to buy a segai its daily high ad sell it at its daily
low consistently; instances of Madoff's recordflecting a trade of a security at a price
outside of the daily reported ramfpr that security; the fact that an insufficient volume of
options were traded on certain daysupport Madoff’'s stated strategy; Madoff's
decision to forego the standard hedge fundagament fee of 1% plus 20% of profits
and settle for commissions on trades, guggd avoid heavieaudit requirements;
Madoff’s stated practice of liquidating all seities at the end of each reporting quarter
and investing the proceeds in treasury bills, ensuring that auditors could not verify the
existence of Madoff securities for that period; Madoff's lack of a third-party custodian to
hold BMIS’s securities; Madoff's use ofsanall, unknown accounting firm; the fact that
BMIS audits did not show any customer aityivthe fact that ke positions at BMIS
were staffed by Madoff’'s family membersjcaMadoff’s use of paper documentation of

account activity and trades despite BMISigpposed technolaggl sophistication.
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The SEC and FINRA failed to catch Madsffraud. In the SEC’s investigation
of its failure to catch Madoff, it noted thatumerous private entes conducted basic due
diligence of Madoff's operations and, without regulatory authority to compel
information, came to the conclusion that an investment with Madoff was unvitse
413. As early as 2002, Rogerscasey, a domesgjistered investment adviser, warned
clients away from Madoff feeder fund# 2005, Harry Markopolos submitted a
complaint to the SEC alleging that Mdflewas a fraud. Hedge fund adviser Acorn
Partners doubted Madoff's bona fidddany European hedge funds avoided Madoff
because he did not pass their due diligeiee2007, investment manager Akasia advised
clients not to invest with Madoff afteeboming suspicious of him. In July 2008,
Albourne Partners, a London due diligeneenfiadvised a cliertb liquidate a $10
million investment in a Madoff feeder fund.

e. Discovery of Madoff's Fraud and Aftermath

On December 11, 2008, Madoff was arrested by federal authorities for operating a
multi-billion dollar Ponzi scheme. Plaintiftdlege that immediately after the Madoff
fraud was disclosed, on or about Decembe2068, Perry conceded to several Trustees
of Plaintiff pension funds thadte had tried to replicate Madoff’s results multiple times,
but the calculations and analysis nesapported Madoff's reported results.

On March 12, 2009, Madoff pleaded guilty to securities fraud and related offenses
arising out of his Ponzi scheme. On Maté) 2009, the United States Attorney’s Office
indicted BMIS’s accountant, David Friehling of Friehling & Horowitz, CPAs, P.C., on
charges of securities fraud, fij false audit reports, and related offenses. On August 11,

2009, BMIS’s Chief Financial Officer, Frank Digaali, pleaded guilty to conspiracy to
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commit securities fraud and related offesis On November 13, 2009, the United States
Attorney’s Office charged two computeroggrammers with aiding Madoff's scheme by
developing software to gerate false trading data.

On May 11, 2010, the Attorney General of the State of New York (“NY AG”)
filed a civil complaint against Ivy, Simon, aldohl in the Supreme Qut of the State of
New York, alleging that the Ivy Defendants committed fraud and related offenses.
Plaintiffs’ SCAC is “based in part” on the allegations contained in the NY AG’s
complaint.

Il. Standard of Review

On a motion to dismiss, a court reviegyyia complaint will consider all material
factual allegations as true adchw all reasonable inferenaasfavor of the plaintiff. Lee
v. Bankers Trust Cp166 F.3d 540, 543 (2d Cir. 1999). “To survive dismissal, the
plaintiff must provide the gunds upon which his claim reghrough factual allegations
sufficient to raise a right to refiabove the speculative level ATSI Commc’ns Inc. v.
Shaar Fund, Ltd.493 F.3d 87, 93 (2d Cir. 2007) (internal quotation marks omitted).
Ultimately, the plaintiff must allege “enoughdts to state a claim to relief that is
plausible on its face.Bell Atl. Corp. v. Twombl|y650 U.S. 544, 547 (2007). “[A]
simple declaration that defendant’s conduct violated the ultiregse standard at issue . .
. does not suffice."Gregory v. Daly 243 F.3d 687, 692 (2d Cir. 2001).

Allegations of fraud must meet the gbiened pleading standard of Rule 9(b),
which requires that the plaintiff “state wigarticularity the circumstances constituting
fraud.” Fed. R. Civ. P@(b). The complaint must “(®pecify the statements that the

plaintiff contends were fraudulent, (2) idiéyn the speaker, (3) state where and when the
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statements were made, and (4) explelry the statements were fraudulen&hields v.
Citytrust Bancorp, Inc.25 F.3d 1124, 1128 (2d Cir. 1994) WfThile Rule 9(b) permits
scienter to be demonstrated by inference,thust not be mistaken for license to base
claims of fraud on speculation and conclusaliggations. An ample factual basis must
be supplied to support the charge€'Brien v. Nat'l Prop. Analysts Partner336 F.2d
674, 676 (2d Cir. 1991) (internal citations omitted).
On a motion to dismiss, a court is not limited to the four corners of the complaint;
a court may also consider “documents attached to the complaint as an exhibit or
incorporated in it by reference, . matters of which judicial notice may be taken, or . . .
documents either in plaintiffs’ possessiorobrvhich plaintiffshad knowledge and relied
on in bringing suit.”Brass v. Am. Film Techs., In@87 F.2d 142, 150 (2d Cir. 1993).
1. Discussion
a. Federal Securities Fraud Claims
Section 10(b) of the Exchange Act, W5S.C. § 78(j)(b), prohibits conduct
“involving manipulation or deception, manipulati being practices . . . that are intended
to mislead investors by artificially &tting market activity, and deception being
misrepresentation, or nondissloe intended to deceiveField v. Trump 850 F.2d 938,
946-47 (2d Cir. 1988). Section 10(b) makes iawdll to “use or employ, in connection
with the purchase or sale of any security any manipulative or deceptive device or
contrivance in contravention of sucHasiand regulations as the Commission may
proscribe.” Id. The SEC rule implementing the statute, Rule 10b-5, prohibits “mak[ing]

any untrue statement of a material fact oriftng] to state a material fact necessary in
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order to make the statements made, in the light of the circumstances under which they
were made, not misleading.” 17 C.F.R. § 240.10b-5(b).

In order to state a securities fraudict under Section 10(b), a “plaintiff must
establish that ‘the defendant, in connection i purchase or saté securities, made a
materially false statement or omitted a matdgat, with scienter, and that the plaintiff's
reliance on the defendant's action eglimjury to the plaintiff.” ECA, Local 134 IBEW
Joint Pension Trust of Chicago v. JP Morgan Chase &%8 F.3d 187, 197 (2d Cir.
2009) (‘ECA) (quoting Lawrence v. Cohr825 F.3d 141, 147 (2d Cir. 2003)).

Section 10(b) claims are subject to Heghtened pleading geirements of Rule
9(b) and the Private Securities LitigatiReform Act (“PSLRA"), 15 U.S.C. 88 77z-1,
78u-4. See ATSI Commc’'nd93 F.3d at 99. Under the PSLRA, the complaint must
“specify each statement alleged to have baahteading [and] the reason or reasons why
the statement is misleading,” and “state va#nticularity facts giving rise to a strong
inference that the defendanteat with the required state ofind,” namely, with intent
“to deceive, manipulate or deird.” 15 U.S.C. § 78u-4(b)(1), (2). “Therefore, ‘[w]hile
we normally draw reasonable inferenaeshe non-movant’s favor on a motion to
dismiss,” the PSLRA ‘establishes a more strimigele for inferences involving scienter’
because the PSLRA requires parar allegations giving rise to a strong inference of
scienter.” ECA 553 F.3d at 19€quotingTeamsters Local 445 Freight Div. Pension
Fund v. Dynex Capital Inc531 F.3d 190, 194 (2d Cir. 2008)).

i. Ivy Defendants

1. Scienter
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Scienter is a “mental state embracing mit® deceive, manipulate, or defraud.”
Tellabs, Inc. v. Makor Issues & Rights, L&51 U.S. 308, 319 (2007) (internal quotation
marks and citation omitted). “[T]he facts @éxl must support an inference of an intent
to defraud the plaintiffs raém than some other groupECA 553 F.3d at 197 (quoting
Kalnit v. Eichler 264 F.3d 131, 140-41 (2d Cir. 2001)).

Moreover, the PSLRA requires a plaintiffstate with partialarity facts giving
rise to a strong inference ththe defendant acted with thequired state of mind.” 15
U.S.C. § 78u-4(b)(2see also Rombach v. Chardp5 F.3d 164, 170 (2d Cir. 2004).
“[A]n inference of scienter must be more thaerely plausible or reasonable—it must be
cogent and at least as coalipng as any opposing inferenoénonfraudulent intent.”
Tellabs,551 U.S. at 314. The Court must coesithot only inferences urged by the
plaintiff, . . . but also compimg inferences rationally drawfrom the facts alleged. An
inference of fraudulent intembay be plausible, yet lesegent than other, nonculpable
explanations for the defendant's condud€llabs,551 U.S. at 314. In determining
whether a plaintiff adequately pleads sciertteg, Court must considerhether “all of the
facts alleged, taken collectiyglgive rise to a strong infemee of scienter, not whether
any individual allegation, scrutinized isolation, meets that standardd. at 323.

Scienter can be shown by (1) demoaisiig that a defendant had motive and
opportunity to commit fraud, or (2) provitj evidence of conscious recklessnedse
South Cherry573 F.3d at 108-09. Conscious fleskness is a “state of mind
approximating actual intent, and not meralizeightened form of negligenceSouth
Cherry, 573 F.3d at 109 (quotingovak v. Kasak®16 F.3d 300, 312 (2d Cir. 2000)).

Recklessness is “at the least, an extreme departure frahe standards of ordinary care
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. . . to the extent that tldanger was either known to thefeledant or so obvious that the
defendant must have been aware of Ndvak,216 F.3d at 308. Thus, scienter is
adequately pleaded when the “complaint sufficiently alleges that the defendants (1)
benefited in a concrete and personal way ftbepurported fraud... ; (2) engaged in
deliberately illegal behavior... ; (3) knew facts or had access to information suggesting
that their public statements veenot accurate . . . ; or (4) failed to check information that
they had a duty to monitor . . . South Cherry573 F.3d at 110 (quotingovak,216

F.3d at 311).

Plaintiffs plead facts persuasively indting that the Ivy Defendants “knew facts
or had access to information suggesting thait fhublic statements were not accurate.”
Id. “[S]ecurities fraud claims typicallgave sufficed to state a claim based on
recklessness when they have specificallgged defendants’ knowledge of facts or
access to information contradicting their pulsiatements. Under such circumstances,
defendants knew or, more importantly, should have known that they were
misrepresenting material factsiNovak 216 F.3d at 308. “Where plaintiffs contend
defendants had access to contrary facts, migst specifically identify the reports or
statements containing this informatiorid. at 309.

lvy’s alleged knowledge of facts and infieation indicating tht investing with
Madoff was a highly risky vente strongly suggests that lvy’s public statements to
BAMC and JPJA were not accurate. Plaintiffs persuasively allege that Ivy kriew,
alia, that (1) Madoff’'s records of option tradesre inconsisterwith the number of
option trades and their prices as repoligdloomberg in 1997, providing a “clear

example of [an instance] where his tratt@sour accounts are inconsistent with the
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independent information that is availakb us,” NYAG Comp 1 56; (2) Madoff

provided dubious and shiftingelanations of how his busss operated, which led Wohl
to propose complete divestment from MadofL998; (3) there was possibility that
Madoff was using client money to fund hipaeate market-making business; (4) there
was no independent verificati of Madoff's trades becausé his practice of “self-
clearing”; and (5) Madoff use@l small accounting firm withowtn establishebreputation.

Plaintiffs also persuasively allegeathvy had grave doubts about Madoff, doubts
which were candidly discussadinternal memoranda and e-mails and which led lvy to
steer other investors away from Madoff. Eaample, Simon advisexclient to divest
completely from Madoff in January 2001, aadinternal lvy memorandum from January
14, 2002 reflects that Ivy told a client that, daéqualitative issues” with Madoff, “no
matter how successful he continue[s] to be anee[not] satisfied as a fiduciary to invest
client assets” with himld.  114.

Despite Ivy’s grave concerns over Madafifild Wohl's explicitconsideration of
the possibility that Madoff mighie a “fraud” in 2002, NYAG Compf] 113, BAMC and
JPJA were told in letters from 2001-04 thae have no reason to believe there is
anything improper in the Madoffperation,” and that the pramy risk associated with
investing with Madoff was the size of assets under his control. NYAG Compl. § 88.
This contradiction between what vy tdBAMC and JPJA and what Ivy privately knew
about Madoff supports a strg inference of scienter.

This inference is bolstered by lvy’s tha and opportunity to commit fraud. “In
order to raise a strongference of scienteahrough ‘motive andpportunity’ to defraud,

Plaintiffs must allege thdtlefendant] or its officers ‘benefited in some concrete and
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personal way from the purported fraudBCA, 553 F.3d at 197 (quotingovak,216

F.3d at 307-08). “Motives that are common tcstramrporate officers, such as the desire
for the corporation to appear profitabledethe desire to keep stock prices high to
increase officer compensation, do not constitu@tive’ for purpose®f this inquiry.”

Id.

Under Plaintiffs’ theory of Ivy’s motiveo commit fraud, Ivy realized in the late
1990s that investing with Madoff was tosky given lvy’s many doubts. However, Ivy
did not want to lose BAMC and JPJA alvesory clients because Ivy included advisory
clients’ assets under management (“AUMMen calculating its own AUM. Ilvy’'s AUM
was a key factor in its suckeand its eventual sale to BONY, a transaction in which
Simon and Wohl each made approximately $dfllon. lvy also believed that it would
not escape any legal liabiligiready incurred as a resoltbeing the “allocator and
introducer” if it warned BAMCand JPJA away from Madoffnd thus had little to gain
by divulging the full extent oits doubts. Thus, Ivy delaped a strategy through which it
would not reveal the full exte of its doubts to BAMC andPJA, but limit its liability by
divesting its proprietary Madinvestment and advising neslients not to invest with
Madoff.”

This theory alleges more than a garden-variety motive for business success and
personal profits.See, e.gln re AstraZeneca Sec. Litjich59 F. Supp. 2d 453, 468
(S.D.N.Y. 2008) (holding tt in pleading scienter, fguing that the motive for

defrauding investors was to increase the company’s profits or to increase officer

" Before the addition of the New York Attorney Geales allegations in Plaintiffs’ SCAC, Plaintiffs

primarily relied on Madoff's unusual practice of not charging a management fee, which allgweddsap

larger than normal fees, to show motive. Given the strength of the new allegations in the SCAC, the Court
need not reach the question ofetlirer large fees would be praolve of motive to commit fraud.
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compensation is not sufficient'dff'd sub nomState Univ. Ret. Sys. of lll. v. Astrazeneca
PLC, 334 Fed. Appx. 404 (2d Cir. 2009). It allsgaore than a desire to keep Ivy’s
AUM high and retain clientsSee, e.gStephenson v. Citco Grp. Ltd00 F. Supp. 2d
599, 620-21 (S.D.N.Y. 2010) (economic intetiagtetaining clients not probative of
motive to ignore Madoff's fraud). Rather, Riaifs’ theory alleges that Ivy carefully
balanced the risks and rewards of revealingrine severity of its concerns to two classes
of clients: those clients for whom Ivy hadeddy incurred potential legal liability would
be sent veiled messages, while new clients dvbel strongly and exigitly steered away
from Madoff. The lvy defendants benefitemhcretely and personally from such a course
of conduct by keeping lvy’s AUM high enough to be acquired by B@#ie managing
their legal liability. Ivy advised BAMC andlPJA to deploy their assets in the most
advantageous way given thay had likely already incurred legal liability, and Ivy
limited its additional exposure to legal liahjlby providing much stronger warnings to
clients who had not already investadge sums with Madoff.

With the benefit of the New York Attorney General’s allegations, Plaintiffs plead
facts adequately supporting this theofytvy’s motive. Simon, Wohl, and Sloan
explicitly discussed #h pitfalls of sending too strongsaynal of discomfort with Madoff
to BAMC and JPJA in 1998. In arguiagainst withdrawing Ivy’s proprietary
investment with Madoff, Simon wrote, “[a]we prepared to take all the chips off the
table, have assets decrease by over $30i@n and our overall fees reduced by $1.6
million or more, and, one wonders if we el@scape’ the legal issue of being the asset
allocator and introducer, even if we terati@ all Madoff related relationships?” NYAG

Compl. T 76. Simon would latacknowledge the crudieole that advisory client assets
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invested with Madoff played in Ivy’s successd the lingering worries over legal liability
for introducing those clients to Madoff. Simwrote in June 2001 dha large advisory
client’'s Madoff investmenthelped to contribute towasdbuilding Ivy’s [assets under
management] and credibility, despite oeial concerns about [Madoff].Id.  118.
Simon concluded, “legal question: Now thBONY] owns Ivy, who has the ultimate
liability??” 1d. § 119°

In sum, Plaintiffs’ allegations of contradictions between Ivy’s statements to
BAMC and JPJA and the facts lvy knew, adlwiaintiffs’ allegations of Ivy’s motive
and opportunity, raise a strongaerence of scienter. Thisference is “cogent and at
least as compelling as any opposing inference of nonfraudulent infiegilabs 551 U.S.
at 314. Based on the facts alleged, lvy’s pssiea of intent to eceive BAMC and JPJA
is at least as strong an inference as a mecertainty as to Madoff's bona fides on Ivy’s
part.

2. Misstatement or Omission upon Which Plaintiffs Relied
in Connection with the Purchase or Sale of Securities

vy contends that even if the Court finslsenter adequatepled, Ivy did not

make any statement or omission to upon Whitaintiffs relied. lvy argues that

8 As Ivy argues, it is indeed troubling to suppose ¢hatll-established industry leader would deliberately
shut its eyes to the possibility of fraud. First, such behavior is more plausible when a firm is not well-
established and has little to losgee, e.gAnwar v. Fairfield Greenwich LtdNo. 09 Civ. 118 (VM), 2010
WL 3341636, at *24 (S.D.N.Y. Aug. 19, 2010) (motive adequately pleaded when feeder fund was “little
more than an unfamiliar marketing group that served to feed Madoff's fraudulent scheme, with little
standing in the world and certainly no apparent expertise”). Second, it is doubtful ¥iydtrifly

believed Madoff operated a Ponzi scheme, vy would wait for the scheme to implode andtiskiss

and reputation SeeSchmidt v. Fleet Bankos. 96 Civ. 5030, 96 Civ. 7836, 96 Civ. 9705, 96 Civ. 9706
(AGS), 1998 WL 47827, at *6 (S.D.N.Y. Feb. 4,1998) (“Ponzi schemes are doomed to coll&giselds

25 F.3d at 1130 (“It is hard to see what benefitsrue from a short respite from an inevitable day of
reckoning.”). However, it does not appear that Ivy firmly believed that Madoff was operating a Ponzi
scheme, but rather had more generalized, albeit grave, doubts. And while these concerns would ordinarily
militate against a finding of motive to commit fraud, the e-mail conversations cited above plaicdgandi
that a finding of motive is “cogent amad least ascompelling as any opposing inference of nonfraudulent
intent.” Tellabs 551 U.S. at 314 (emphasis added).
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essentially all of its commucations were made only to BAC and JPJA, and that lvy’s
direct statements to Plaintiffs were lindte periodic performance reports on the Madoff
investments. These performance reports \parged on lvy letterhead, but stated that
“[t]he information presented is based otireates provided by the individual hedge funds
the Portfolio invests with as of or prior tloe date of this report and is preliminary,
unaudited and subject to change.” Hart Suppl.¥x. F. Furthermore, lvy points to the
fact that its consulting agreements with& and JPJA explicitly provided that Ivy was
exclusively retained to adse the managing member oétrespective funds, and would
not provide advice directly the funds or the funds’ investors. The BAMC-lvy
agreement also stated that third parties wetantended beneficies of the contract,
and the Beacon OMs informed plaintiffs of thast. Additionally,lvy maintains that it
had no role in drafting the Beacon OMs aRJA DIMAs, and that no statement was
attributed to Ivy in the Bacon OMs and the JPJA DIMAs.

This lack of direct communication betwekty and Plaintiffs poses difficulties
for pleading reliance in light of the Cowt Appeals for the Second Circuit’s recent
decision inPacific Inv. Mgmt. Co. v. Mayer Brown L|.BO3 F.3d 144 (2d Cir. 2010)
(“PIMCQ"). ThePIMCO court held that “a secondarytaccan be held liable in a
private damages action brought pursuarmRtite 10b-5 only for false statements
attributed to the secondaagtor at the time of dissemination.” 603 F.3d at 148. In
reaffirming the “bright-line” attribution rule, ghcourt held that “[tje mere identification
of a secondary actor as being involved tnemsaction, or the public’s understanding that
a secondary actor ‘is at wobdehind the scenes’ areak insufficient” to hold a

secondary actor liable under Rule 10bké. at 155 (quotind.attanzio v. Deloitte &
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Touche LLR476 F.3d 147, 155 (2d Cir. 2007)). “To &mgnizable, a plaintiff's claim
against a secondary actor must be based omthats own ‘articulad statement,” or on
statements made by another that have k&phcitly adopted by the secondary actor.”
Id. at 155 ThePIMCO court identified “parties whare not employed by the issuing
firm whose securities are thelgect of the allegations of fraud” as “secondary actors.”
Id. at 148 n.1.

Plaintiffs argue that eveino statements in the Beacon OMs and JPJA DIMAs
were explicitly attributed to lvy, BAMC was acting as Plaintiffs’ agent, and
misrepresentations made to an agent are detamadde to the principal. Plaintiffs cite
some authority for this propositidrut Ivy cites no authorityhatsoever in opposition
to this general legal principle or its digption in a federal sririties fraud action.

Indeed, courts have endorsed suchraud on the agent theory” in 10b-5 cas8see Bd.

of Trs., Vill. of BolingbroolPolice Pension Fund v. 909 CoyR83 F.3d 56 (7th Cir. 1994)
(table decision) (“[T]his court recognized@iBrien . . .that fraud againga plaintiff's]
agent by a broker gives either the agerttisiprincipal the right to maintain a 10b-5
action against the broker. . . . In the ciratamce in which the broker defrauds the agent,
... the principal should be able to viodie the wrong done tothrough its agent.”)

(citing O'Brien v. Cont’l lll. Nat'l Bank & Trust Co593 F.2d 54, 63 (7th Cir. 1979)in

re Fine Host Corp. Secs. Litig25 F. Supp. 2d 61, 71-72 (D. Conn. 1998) (“Under well-

® SeeRestatement (First) of Agency § 315 (1933)8. Jur. 2d Agencyg 287 (2010)Schneider v. Lazard
Freres & Co, 552 N.Y.S.2d 571, 575 (N.Y. App. Div. 1990) (“We do not think it a startling proposition

that a principal is in privity with his agent’s agentyoth anyone else his ageragals with on his behalf[,] .

.. so that a negligent statement made by a thirgbpdo an agent and relied on by the agent to the
principal’s detriment is actionable by the principal®armelin v. Man Fin., In¢.No. 06-1944, 2007 WL
2702638, at *16 (E.D. Pa. Sept. 12, 2007) (where agent for Offshore Fund reliddroration provided

to it to calculate net asset value of Offshore Fund, and Offshore Fund, in turn, relied on that calculation in
assessing fund’s performance, “any intentional misrepresentations or omissions with respectéafthe ag
would lead to deception of the Ofifsre Fund and its investors”).
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settled principles of agencywaone who defrauds an agentiable to the principal. . . .

In other words, a principal may sue [pursuantOb-5] when it is his agent who has been
defrauded. Applying that genéminciple of agency law tthis action, plaintiffs need
only allege that an ageatting on their behalf reasonably relied on the alleged
misrepresentations of the defendants.”). duld be a strange result to allow a third party
to make misrepresentations to a principalgent, misrepresentations which played a
leading role in causing catagphic investment losses tioe principal and relatively

minor harm to the agent himself, and peitme third party to escape liability to the
principal under the federal securities lais.

There exists a rebuttable presumptioat tAlaintiffs’ agents relied on BAMC'’s
omissions.See Stoneridge Inv. Partners, LLC v. Scientific-Atlab% U.S. 148, 159
(2008) (“[1]f there is an omission of a maitd fact by one with a duty to discloSkthe
investor to whom the duty was owed needprovide specific proobf reliance.”) (citing
Affiliated Ute Citizens of Utah v. United Staté86 U.S. 128, 154 (1972pee also
duPont v. Brady828 F.2d 75, 78 (2d Cir. 1987) (“[I]f éhplaintiff proves that the facts
withheld are material in the sense that agrable investor mightave considered them
important, reliance will be presumed.” (internal citation omitted)). “[T]o fulfill the
materiality requirement there must be a samal likelihood that th disclosure of the

omitted fact would have been viewed by thesanable investor as having significantly

10 Additionally, Plaintiffs have sufficiently alleged thAAMC and JPJA were acting as their agents, as the
Beacon OMs and the JPJANDAs explicitly authorize BAMC and JPJA to act &aintiffs’ attorneys-in-

fact. See, e.gMantella v. Mantella701 N.Y.S.2d 715, 716 (N.Y. App. Div. 2000) (“The relationship
between an attorney-in-fact and his principa haen characterized agent and principal.”).

M lvy was under a duty to fully disclose its doubts to BAMC and JPJA once it made assessments of
Madoff. See infrgop. 32—33 (discussing duty to update or correct past statements if they are untrue when
made or become misleading due to intervening evesgs)also Chiarella v. United Statdgl5 U.S. 222,
228-29 (1980}duty to disclose “arises when one party has information that the other [party] is entitled to
know because of a fiduciary or other similar tiela of trust and confidence between them”).
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altered the total mix of information made availablén’re Salomon Analyst Metromedia
Litig., 544 F.3d 474, 482 (2d Cir. 2008) (quotigsic Inc. v. Levinso85 U.S. 224,
231-32 (1988)) (internal quotation marks omitte@j. Affiliated Ute 406 U.S. at 153—
54 (explaining that facts are material if ‘®asonable investor might have considered
them important in the making of [a] decisign"There can be no doubt that lvy’s alleged
omissions were material under this stand&de In re Sadia, S.A. Securities Litigation
No. 08 Civ. 9528 (SAS), 2010 WL 2884737, at(SZD.N.Y. July 202010) (“Material
facts include those which affect the probdokeire of the company and those which may
affect the desire of investors to buy, sellhotd the company’s securities. They include
any fact which in reasonabdend objective contemplation might affect the value of the
corporation’s stock asecurities.” (quotingEC v. Mayhewi 21 F.3d 44, 52 (2d Cir.
1997)) (internal quotation mies omitted)).

Ivy’s primary defense to a fraud on the aggeory is to argue that the alleged
misrepresentations it made to BAMC andARvere not made in connection with the
purchase or sale of securitidsy argues that the only sedigs ever purchased directly
by Plaintiffs were their ownership interesh the Beacon Fund, and BAMC could not be
acting as Plaintiffs’ agent in that transactimtause Plaintiffs had not yet invested in the
fund.

Under Section 10(b), actionable fraud mist‘in connection with the purchase
or sale of any security.” 15 U.S.C. § 78j(lhe “in connection with” factor must be
construed “not technicallyna restrictively, but flexiblyto effectuate its remedial
purpose.” SEC v. Zandfords35 U.S. 813, 820-21 (2002). “The Supreme Court has

defined the scope of ‘in connection witréry broadly to encompass a ‘fraudulent
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scheme in which the securities transactiang breaches of fiduciary duty coincide.”
Levinson v. PSCC Servs., Indo. 09 Civ. 269 (PCD), 2009 WL 5184363, at *6 (D.

Conn. Dec. 23, 2009y(oting Zandford535 U.S. at 825%ee also Ling v. Deutsche

Bank, AG No. 04 Civ. 4566 (HB), 2005 WL 1244689, at *3 (S.D.N.Y. May 26, 2005)
(“[T]he requirement is satisfied when the securities transactions and breaches complained
of coincide and are not indepgent events.”). Accordingly, it has been found that feeder
fund defendants’ “alleged misrepresentatiand omissions relate Madoff's purported
purchase and sale of securities with Pl#gitfunds],] . . . [as] the omnibus account

created by Defendants was clearly for thegopse of allowing Madoff to purchase and

sell securities using Plaintiffs’ fundsl’evinson 2009 WL 5184363, at *7.

The Court finds the reasoninglievinsonpersuasive. lvy’s alleged
misrepresentations related to its appla$dadoff, who was alleged to be making
securities trades with Plaintiffs’ money omegyular basis. Ivy was also responsible for
reporting the results of Madoff's purported setiesi transaction to Rintiffs. Moreover,
pursuant to the Beacon OMs, Ivy was tacbasulted each time BAMC made a decision
to allocate or reallocate Plaintiffs’ fundsth different managers. Lastly, and most
importantly, lvy’s alleged misrepresentatigriaced upon Ivy a continuing duty to update
or correct past statements when they became known to be misle&dmdn re
NovaGold Resources Inc. Secs. Ljt&R9 F. Supp. 2d 272, 301 (S.D.N.Y. 2009) (“The
duty to correct applies ttatements that are false at thme they are made, and it arises
‘when [the defendant] learnedathits prior statement . . . waintrue.’ In contrast, the
more limited duty to update applies tostatement made misleading by intervening

events, even if the statement was true when made.” (quiositignziq 476 F.3d at 154;
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Overton v. Todman and Ca.78 F.3d 479, 487 (2d Cir. 2007)3ge also In re Time
Warner Inc. Secs. Litig9 F.3d 259, 267 (2d Cir. 1993) (haldithat duty to update prior
statements arises when those statenmféaigee become misleading as the result of
intervening events”)ited in lllinois State Bd. of Inv. v. Authentidate Holding Co369
Fed. Appx. 260, 263 (2d Cir. 2010) (table decisioagcordingly, even if lvy had rarely
spoken about Madoff, Ilvy was under a continuilody to disclose its true concerns so as
to render prior statements of opinion not misleading during the time period Madoff was
making trades with Plaintiffs’ money. Thaatisfies section 10(b)’s “in connection with
the purchase or sale of any securgquirement. 15 U.S.C. § 78j(b).

Accordingly, Plaintiffs state a viabtdaim for securities fiud against lvy under
section 10(b}?

3. 10(b) and 20(a) Claims Against Individual Ivy
Defendants and BONY

In addition to 10(b) claims against Ivy @iitiffs bring claims against Simon and
Wohl for primary violations of section 10(b)vy’s arguments against individual liability
for Simon and Wohl rest entirely on argumengiected in the course finding Ivy liable
under section 10(b). Moreover, Simon and Waniel alleged to have made many of the
alleged misrepresentations underlying tlensk against vy and to have played the
leading roles in the allegediyaudulent course of conduc@ccordingly, Plaintiffs state

viable individual claims again§imon and Wohl under section 10{B).

12 As Plaintiffs have pleaded a viable claim based on Ivy’s misstatements or omissions, the Court declines
to consider the Plaintiffs’ “scheme” theory of liability, which in any event would face serious obstacles in
light of PIMCO, 603 F.3d 144 (2d Cir. 2010), aBtbneridge Investment Partners, LLC v. Scientific-

Atlanta, Inc, 552 U.S. 148 (2008).

13 Of the Individual Ivy defendants, individual 10b-5 claims were only asserted against Simon and Wohl.
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In order to state a contrperson claim pursuant to section 20(a), Plaintiffs must
allege facts showing (1) “a primary violkati by the controlled person,” (2) “control of
the primary violator by the targeted defentfaand (3) that th “controlling person was
in some meaningful sense a culpabldipgant in the fraud perpetratedATSI
Commc’ns493 F.3d at 108 (internal quotation madmitted). A finding of “control”
under the second prong requires a-fatgnsive inquiry into thépower to direct or cause
the direction of the management and poticé¢ a person, whether through the ownership
of voting securities, byantract, or otherwise.See In re IPO Secs. Liti®41 F. Supp.
2d 281, 393 (S.D.N.Y. 2003) (internal citation ondite This “fact-intensive inquiry . . .
generally should not be resolved on a motion to dismiksatz v. Imageénnovations
Holdings, Inc. 542 F. Supp. 2d 269, 276 (S.D.N.Y. 2008). Plaintiffs need to meet the
PSLRA'’s heightened pleading standards dahthe third prong, involving culpable
participation. See In re Bristol Myers Squibb Co. Sec. Litt§6 F. Supp. 2d 148, 170—
71 (S.D.N.Y. 2008).

lvy does not contest that section 20¢Eims against Simon and Wohl are
adequately pleaded so longaasunderlying 10(b) violation by Ivy survives the motion to
dismiss. Ivy’s Supp. Mem. Resp. SCAC44tn.38. While lvy mainias that Plaintiffs
have not sufficiently alleged Geiger’s aBtban’s control ovelvy, Plaintiffs have
alleged that Geiger and Sloavere high-level executives laty with discretion over the
investment advice, oversight, and administeaservices thatly provided to clients
generally. These allegations of consaffice to survive a motion to dismisSee Anwar
v. Fairfield Greenwich Ltd.No. 09 Civ. 0118 (VM), 2010 WL 3341636, at *27

(S.D.N.Y. Aug. 18, 2010) (contraldequately pleaded agaitisigh-level player[s]” who
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participated in feeder fundtecision-making). Additionally, Plaintiffs show Geiger’s
and Sloan’s culpable participation by idenitiky specific statements attributed to them
bearing directly on Ivy’s misreépsentations. For instanc&pan suggested a strategy in
1998 to “insulate][] [Ivy] fromliability as GP of our funds” while maintaining advisory
clients’ investments with Maoff. NYAG Compl. § 76 Gewry represented to Jeanneret
in 2000 that Madoff was “essentially legitimaté.ld.  102.

However, Plaintiffs fail to plead that BOY was sufficiently culpable or involved
in the underlying securities fraud violation.aktiffs assert thaBONY required Ivy to
withdraw its proprietary imn@ment with Madoff, but thiss contradicted by Ivy’s
statements that either (a) Madoff requested vy divest, or (b)vy decided to divest
before it was acquired by BONY. Plaintiffsalassert that lvy formed a risk assessment
committee “under the aegis of BONY,” and rankéddoff as one of Ivy’s largest risks.
These unspecific allegations fail to meet hiegghtened pleading standard for the third
prong; an inference of culpable participatis not “at least as compelling as” the
opposing inference that BONY was notyyrio Ivy’s specific doubts about Madoff.
Tellabs 551 U.S. at 314. The section 20¢ims against BONY are dismissed.

ii. Beacon Defendants

1. Misstatement or Omission upon Which Plaintiffs Relied
in Connection with the Purchase or Sale of Securities

Plaintiffs point to language in the Beacon OMs concerning the due diligence that
BAMC had and would perform on investmenanagers as the Beacon Defendants’

offending material misstatements. In the OMs, BAMC promised to “monitor[] the

14 plaintiffs have not pleaded facts with sufficispecificity to establish the other Individual vy
Defendants’ culpable participation. Accordinglye section 20(a) claims against the Individual Ivy
Defendants other than Simon, Wohl, Geiger, and Sloan are dismissed.
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Managers’ performance and thatherence to their statetvestment strategies and
objectives.” 2004 OM at 10. However, th&#®also advised Plaiifits that “[t]he
evaluation and due diligence process may @nong Managers and will be dependent
on each Manager’s individual disclosure practidel.”’at 11.

The Court of Appeals for the SeconddCit has held that when a business
promises to conduct due diligence, but is incompetent or mismanaged and fails to uphold
its promise, an aggrieved investor’'s remedy ilieg breach of condict action rather than
a federal securities fraud actioB8ee Mills v. Polar Molecular Corpl2 F.3d 1170,

1176 (2d Cir. 1993) (“The failure to carry cupromise made iconnection with a
securities transaction is normally a breackaftract.”). However, authority indicates
that a securities fraud claim lies whededendant knows it cannot perform due diligence
or does not intend to complete its promiSze id(“[The failure to carry out a promise]
does not constitute fraud unless, when the promise was made, the defendant secretly
intended not to perform or knetvat he could not perform.”;uce v. Edelsteir802 F.2d
49, 55 (2d Cir. 1986) (“[M]aking specific promise to perform a particular act in the
future while secretly intending not to peniothat act may violate Section 10(b) where
the promise is part of the consideratfior the transfer of securities. . . . Such a promise,
however, must encompass particular actiorstze more than a generalized promise to
act as a faithful fiduciary.”).

Having made representations to Plaintiffs regarding the due diligence BAMC did
perform and would perfornBAMC was under a duty topdate or correct those

statements if they were misleadialy initio or if they became misleading due to

15 BAMC’s promise to conduct due diligence formed drthe consideration for the Plaintiffs’ purchase
of interests in the Beacon Fund.
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intervening eventsSee NovaGoldb29 F. Supp. 2d at 301 (“The duty to correct applies
to statements that are false at the time #Hreymade, and it ariséshen [the defendant]
learned that its prior statement . . . was wntrun contrast, the more limited duty to
update applies to ‘a statement made @aiding by intervening events, even if the
statement was true when made.” (internal citation omitted)).

Plaintiffs were advised that due diligenwould vary according to the investment
manager’s disclosure practices. 2004 OM at 11. Thus, when Ivy sent BAMC veiled and
muted messages regarding the extent and quality of due diligence it was able to perform
on Madoff, these tepid warnings did nonder the Beacon Defendants’ representations
regarding due diligence misleading§ee, e.gNYAG Compl. § 112 (2001 Ivy letter to
Danziger stating that Ivy was “unable tafeem [its] usual and customary due diligence
due to limitations set by Madoff”). Hower, the Beacon OMs’ cautionary language
could not reasonably be read to suggest atvsolutely no dugiligence would be
performed on the investment manager whotmlled not less than 70% of the Beacon
Fund’s assets. Accordingly, the Beacokls’ due diligence language became
misleading once BAMC learned that no dukgénce would be performed on Madoff.

The most compelling inference from the facts alleged is that the Beacon
Defendants were not in a position to pemicidequate due diligence on Madoff, given
that Ivy had greater access to Madoff and wanetheless itself restricted by Madoff.
Additionally, it appears thdahe Beacon Defendants depended on Ivy to perform
essentially all due diligence on Madoff, as evidencedrigr alia, letters Ivy sent
BAMC discussing Madoff due diligencé&ee, e.gNYAG Compl. § 112 (2001 Ivy letter

to Danziger stating lvy wdsinable to perform [its] usli@nd customary due diligence
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due to limitations set by Madoff”). The BeacDefendants’ duty to disclose thus arose
when they learned that Ivy was no longerforming due diligence on Madoff. The
earliest specific fact allegeddicating that lvy had ceased due diligence on Madoff is the
2006 amended advisory agreement. Whaleniheret had received more explicit letters
from lvy since 2001 that noted Ivy’sfability to perform due diligence due to limitations
set by Madoff,” SCAC { 227 (emphasis addedjRiffs do not allege that Danziger had
received any equally explicstatement prior to the 2006 amended advisory agreement.

Plaintiffs are entitled to thaffiliated Utepresumption of reliance on this
omission; the fact that BAMC signed antract under which it released Ivy from
performing any due diligence on the investmmanager who controlled over 70% of the
Beacon Fund’s monies is plainly materi§lee Affiliated Ute406 U.S. at 153-54
(explaining that facts are matalrif “a reasonable investonight have considered them
important in the making of [a] decision”). Furthermore, as with Ivy, the Beacon
Defendants’ duty to correct and/or updatancmled with Madoff’s sales of securities.
See Levinsgr2009 WL 5184363, at *7.

Loss causation is established if Plaintdfiege “that the subject of the fraudulent
statement or omission was the @o$the actual loss sufferedl’entell v. Merrill Lynch
& Co., Inc.,396 F.3d 161, 173 (2d Cir.) (interndation and quotation marks omitted),
cert. denied546 U.S. 935 (2005). Plaintiffs canove loss causation by showing “that
the loss was foreseeable and caused by theiaietation of the risk concealed by the
fraudulent statement.In re Omnicom Grp., Inc. Secs. Liti$97 F.3d 501, 513 (2d Cir.
2010) (quotingATSI Commc’'ns493 F.3d at 107). “A misrepresentation is ‘the

proximate cause of an investment loss ifribk that caused the loss was within the zone
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of risk concealedvy the misrepresentationsOmnicom 597 F.3d at 513 (quoting
Lentell,396 F.3d at 173) (internal quotation nmdmitted). Here, losses from Madoff’s
misappropriation were within the zone of riséncealed by the non-disclosure of the fact
that the activities ofhe investment manager contiad) over 70% of the Beacon Fund’s
assets were not subjectany due diligence.
2. Scienter

The failure of the Beacon Defendants tsatthse the fact thavy would not be
performing due diligence on Maddb Plaintiffs, even as the Beacon Defendants signed
an agreement explicitly exculpating Ivypin such responsibilities, presents “strong
circumstantial evidence of consciomssbehavior or recklessnes€ECA, 553 F.3d at
198. The agreement states that BAMC “egsty requested that vy not monitor or
evaluate or meet with any representativeMadoff including Bernard L. Madoff,” and
BAMC's failure to disclose this agreementRtaintiffs strongly indicates an intent to
deceive Plaintiffs about the due diligermng performed on Madoff. SCAC { 267.
Indeed, this agreement was not disclosed to Plaintiffs until the commencement of the
instant litigation. The Beacon Defendants were under an ongoing duty to disclose
information “whenever secret informatiomdier[ed] prior public statements materially
misleading.” In re Time Warner9 F.3d at 268. Their failute do so strongly indicates
that they “knew facts or had access to infdrorasuggesting that their public statements
were not accurate.ECA,553 F.3d at 199. A finding of sciter is the most persuasive
inference based on the facts alleged.

However, the Court notes that Plaintiffs’ theory that BAMC should have

discovered that Madoff was operating a Pathieme based on various “red flags” is
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unavailing. According to the Plaintiffewn allegations, Ivy provided BAMC with
muted signals regarding the risks of invegtwith Madoff, and never disclosed its true
doubts or the facts upon which those doubts wased to BAMC. Furthermore, there is
no allegation that BAMC was actually awareloé publicly available red flags. As other
courts to consider similar rdthg allegations in the aftemth of the Madoff affair have
found, “[P]laintiffs do not allege that Markojos ever discussed his assessment that
Madoff was operating a Ponzi scheme with [Defendants] or pullisiethe press,
[P]laintiffs do not assert thaihe [Defendants] knew thtadoff’s returns could not be
replicated by others, and [P]laintiffs do not claim that investdrs @ected not to deal
with Madoff informed the [Defedants] of their decisions.In re Tremont Secs. Law,
State Law and Ins. Litig703 F. Supp. 2d 362, 371 (S.D.N.Y. 20K#e also S.E.C. v.
Cohmad Sec. CorpNo. 09 Civ. 5680 (LLS), 2010 WB63844, at *2 (S.D.N.Y. Feb. 2,
2010) (rejecting scienter aflations because “the complaint supports the reasonable
inference that Madoff fooled the defendantiaslid individual investors, financial
institutions, and regulators”)Rather, Plaintiffs’ red flagheory is essentially that
rejected by the Court of Agals for the Second Circuit 8outh Cherryhad BAMC
investigated Madoff, it would hawmcovered that he was a frauslee573 F.3d at 112
(rejecting scienter allegations when the “[clomplaint alletyadl ‘[i]f' [d efendant] had
asked various questions earlier, it woulddndurther questioned the Bayou Accredited
financial records or recognized theed to ask further questionssge also infrapp. 42—
45 (discussing similar claims against the Friedburg defendants).

Accordingly, Plaintiffs plead a viable securities fraud claim against BAMC based

on the failure to disclose that no due diligence was being performed on Madoff by Ivy in
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2006. Furthermore, Plaintiffs unquestionablggul Section 20(a) cant person liability
against Danziger and Markfiainder the standards dissed above. Danziger and
Markhoff are adequately alleged to be culpablthe primary violdon and to control the
Beacon Fund as its principals.

iii. JPJA Defendants

The above 10b-5 analysis for the Beacoffedants applies almost identically to
the Jeanneret Defendants. PursuantediMAs JPJA entered with pension funds,
JPJA promised to “supervise and directitheestment of the assets of the Fund in
accordance with” the Plan’s investment polaeyd applicable standis of care. Cook
Decl. Ex. C (*1990 DIMA"), at 4. JPJA knewdhit was unable to supervise clients’
Madoff investment in 2007 at the latest, wiitesiso signed an aemded contract with
lvy explicitly excusing Ivy from performing due diligence on Mad®ff.

The knowledge that Ivy had stopped periorg due diligence, coupled with the
fact that Defendant Perry admitted that JPJA was unable to replicate Madoff’s results on
its own, rendered JPJA’s prior promisestgervise clients’ investments materially
misleading. See Affiliated Ute406 U.S. at 153-54. This knowledge created a duty to
update and/or correct prior repretgions regarding due diligencseeNovaGold 629 F.
Supp. 2d at 301. Plaintiffs are entitled to egomption of reliance on JPJA’s failure to
disclose see Affiliated Ute406 U.S. at 153-54, which coincided with Madoff's
purported securities tradeSee Levinsqr2009 WL 5184363, at *7. Losses from

Madoff’s fraud were within the zone of rislbncealed by the failure to disclose that no

16 While JPJA did receive someatger language from Ivy regardiitg inability to perform due diligence
on Madoff in 2001, vy resumed sending JPJA the sanmted signals it sent BAMC thereafter. JPJA may
have been misled about the level of due diligenceopeed by Ivy prior to the 2007 consulting agreement,
but not afterwards.
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due diligence was performed on Madoffee Omniconb97 F.3d at 513. Furthermore,
a finding of scienter is at least as plélsias any competing inference because JPJA
entered into a secret agreermenth lvy in 2007 releasingvly from any responsibility of
monitoring Madoff!’ See Tellabs551 U.S. at 314.

Plaintiffs adequately plead control andpable participation by Jeanneret to state
a claim under section 20(a), as he signed®07 consulting agreement. However,
Plaintiffs’ section 20(a) claims against Peang dismissed because Plaintiffs have not
alleged that Perry had a role in the decisimnsxcuse Ivy from due diligence obligations
and not to inform Plaintiffs of this fact. P¢'s admission of JPJA’s inability to replicate
Madoff’s results does not suggest that Petayed a role in these decisions.

iv. Friedburg Defendants

“The standard for pleading auditor scienter is demandihgré Scottish Re
Group Sec. Litig.524 F. Supp. 2d 370, 385 (S.D.N2Q07) (internal citation and
guotation marks omitted). “For recklessnesghe part of a non-fiduciary accountant to
satisfy securities fraud scienter, suebklessness must be conduct that . . .
approximate[s] an actual intent to aidthe fraud being perpetrated by the audited
company.” Rothman v. Grego220 F.3d 81, 98 (2d Cir. 2000hternal quotation marks

omitted). Pleading auditor scienter in conformity with the PSLRA is satisfied by alleging

" Because Plaintiffs have adequately pleaded a egaimst JPJA under 10b-5aRitiffs’ claims against
Jeanneret for rescission under the Investment Advisers Act of 1940 (“IAA”) survive trennmtismiss
as well. Seel5 U.S.C. § 80b-6(2). “Section 206 [of the IAA] makes it unlawful for any investemhniser
‘to employ any device, scheme or artifice to defraud[or] to engage in anyansaction, practice, or
course of business which operates as a frad@ogit upon any client grrospective client.””Wellington
Int'l Commerce Corp., v. Retelny27 F. Supp. 843, 845 (S.D.N.Y. 1989) (quoting 15 U.S.C. § 80b-6).
“Section 215 provides that contracts whose formation or performance would violate the Investment
Advisers Act ‘shall be void . . . as regards the rigfftshe violator and knowinguccessors in interedd.
(quoting 15 U.S.C. 80b-15). The Jeanneret defendants argaietitie IAA claims fail because Plaintiffs
do not meet the standards of Rule 9(b), but the tCmg found a 10b-5 claim adequately alleged against
JPJA under Rule 9(b) and the PSLRA.
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that “the accounting practices were so defictbat the audit amounted to no audit at all,
or an egregious refusal to see the obviousnvestigate the doubtful, or that the
accounting judgments which were made wareh that no reagable accountant would
have made the same decisionsoififtonted with the same factslih re IMAX Secs.

Litig., 587 F. Supp. 2d 471, 483 (S.D.N.Y. 2008).

Plaintiffs allege that Friedbungolated GAAP and GAAS by failing to
corroborate the Madoff account statemeritdlegations of GAAP and GAAS violations
alone are insufficient” to plead scientéf/halen v. Hibernia Foods PL®lo. 04 Civ.
3182 (HB), 2005 WL 1799370, at *3 (S.D.N.Xug. 1, 2005). However, “[a]llegations
of [an auditor ignoring] ‘red flags,” whezoupled with allegations of GAAP and GAAS
violations, are sufficient to suppatstrong inference of scienterfi re AOL Time
Warner, Inc. Sec. & “ERISA” Litig.381 F. Supp. 2d 192, 240 (S.D.N.Y. 2004). But
“the auditor must have actually been awaréhefred flags . . . . [O]nly those red flags
that [the auditor] is alleged to have known afthat are so obvious that [the auditor]
must have known of them, canpport an inference of intent3Stephensor,00 F. Supp.
2d at 623. “[M]erely alleging that the auditor had access to the information by which it
could have discovered the fraud is not sufficienh’re IMAX Secs. Litig587 F. Supp.
2d at 484.

Plaintiffs allege a litany of red flags, bfatl to allege sufficiently that Friedburg
ever became aware of them. Rather, Pshtieasoning is redolent of that rejected in
South Cherry-had Friedburg conducted a tbagh investigation, Friedbukgould have
become aware of various red flagdeeSCAC 1 396 (“[A]ttemptgto investigate Madoff

as required by GAAS)ould haverevealed serious quest® about Madoff and his
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trading results.” (emphasis addedql); T 398 (“[H]ad an auditor sought to confirm
[Madoff’s trading with his putive counterpartig], the fraudvould havebeen
immediately revealed . . . .” (emphasis added))f 399 (“Any meaningful attempt at
seeking corroboration of the eteace of assets and occurerof trades independent of
BMIS would haveuncovered the fraud. Becausgedberg issued unqualified audit
opinions on the Beacon Fund’s financial stagats, it is clear thdriedberg did not
attempt to obtain this independent corroliora” (emphasis added)). Such allegations
do not support a strong inference that Frieglwas aware of red flags and acted with
scienter’® See Anwar2010 WL 3341636, at *6As in South Cherrythe SCAC is
replete with allegations that the defendamtsild have learned the truth as to those
aspects of the funds if the defendants pedormed the due diligence they promised.”
(quoting573 F.3d at 112) (internal quotation magksl alterations omitted)). The more
plausible competing inferencgthat Friedburg failed toonduct a thorough investigation
because of reliance on Madoff’s reputation as an industry le@&deAnwar 2010 WL
3341636, at *68 (“[I]t is a moreompelling inference that the PwC Member Firms were
duped by FGG or were merely negligent in éixercise of professional duties they owed
to the Funds.”).

We also join the courts that have fouthd alleged red flags to be either not so
obvious that an auditor must have knos¥frthem or not strong enough to support an
inference of scienterSee Stephenspr00 F. Supp. 2d at 623-24 (finding following red

flags not so obvious that auditor must hamewn of them: “BMIS’ transactions were at

18 The allegation that Friediog may have had access to various letigrsent to BAMC does not support
an inference of scienter because there is ngatiten that Friedburg actually reviewed these letters.
“[M]erely alleging that the auditor had access @ itiformation by which itould have discovered the
fraud is not sufficient.”In re IMAX Secs. Litig587 F. Supp. 2d at 484.
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variance with market evidence; . . . BMIS did not permit access to its computers, and
many of its reported trades cduiot have actually taken plaaethe prices reported; . . .
BMIS’ independent auditoFriehling and Horowitz, wasmall, not well known, and not
properly certified”);see also Anwa2010 WL 3341636, at *65 (jecting following red
flags, if known to auditor, as indicative iotent to deceive: “Madoff did not provide
electronic confirmations to éhFunds that he managed, and instead gave them delayed,
paper confirmation of supposed trades|[;] . . . Madoff purport[ed] to turn consistent
investment returns during good times and baegim the market[;] . . . All of the Funds’
assets were managed by Madeffio acted as investment advisor, broker-dealer, and
custodian of those assets—a highly unuana@ngement with no checks and balances.”);
In re Tremont Secs. Law, State Law and Ins. Li#i@3 F. Supp. 2d 362 (S.D.N.Y. 2010)
(finding that similar red flag allegationsaigst auditor of Madib feeder fund did not
establish scienter). Plaintiffs’ additional riéalg allegations, such as Madoff’s lack of an
industry standard SAS 70 repagither are not sufficiently aklgd to have been known to
Friedburg, or do not support an inference ofraent “approximat[ing] an actual intent to
aid in the fraud being perpetea by the audited companyRothman v. Grego£20
F.3d 81, 98 (2d Cir. 2000) (internal quotation marks omitted).

The securities fraud claims a@gst Friedburg are dismissed.

b. ERISA Claims

19 plaintiffs also raise allegations relating to Footrfite of the audited Beacon financials, which states
that Friedburg “is not able to obtain the specific investments at some of the underlying prieatment
funds due to lack of available data.” Zieff Decl.. Bx(“2007 Financials”), at 8. However, this note
pertains to investments comprisiagproximately twentfive percent of the Beacon Fund’s assets (i.e., the
non-Madoff holdings). Moreover, even if this note was read to refer to Madoff, it would simply
corroborate the inference that Friedburg did not investigate Madoff, rather than thadafthat Friedburg
was aware of the various alleged red flags.
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Plaintiffs raise a number of claimimder the Employee Retirement Income
Security Act of 1974 (“ERISA”), 29 U.S.C. § 10@1seq. against the Beacon, Ivy,
BONY, and Jeanneret Defendants. Countsregaill four groups of Defendants include
breach of the fiduciary duty of prudence (Cowilt), failure to comply with documents
and instruments governing the plan (Counts IX-Hisrepresentatioffailure to disclose,
and concealment of breach of fiduciary dutp@@t XI), and co-fiduiary liability (Count
XIl). Plaintiffs also assert a claim forsgjorgement of profits against the lvy and BONY
Defendants (Count XIII).

ERISA’s primary purpose is to “protectriciaries of employee benefit plans.”
Slupinski v. First Unum Life Ins. C&54 F.3d 38, 47 (2d Cir. 2009) (citing 29 U.S.C. §
1001(b)). ERISA holds plan fiduciariesttte “[p]Jrudent man standard of care” in
exercise of their duties. 29 U.S.C. 8§ 1H)4(ERISA measures prudence “according to
the objective ‘prudent person’ standardeleped in the common law of trusts.”
Katsaros v. Cody744 F.2d 270, 279 (2d Cirgert. denied469 U.S. 1072 (1984).
Trustees’ fiduciary obligation® the participants and bdiaries of an ERISA plan
have been described as “thghest known to the law.Chao v. Mering451 F.3d 174,
182 (2d Cir. 2006) (quotinonovan v. Bierwirth680 F.2d 263, 272 n.8 (2d Circgrt.
denied 459 U.S. 1069 (1982)).

Specifically, ERISA lists four duties requiredifiduciaries. Fiduiaries are to (1)
act “solely in the interest of the particigamnd beneficiaries,” and for the purpose of
benefiting participants and defraying readdaadministration expenses; (2) discharge
their duties “with the care, 8k prudence, and diligence under the circumstances then

prevailing”; (3) diversify investments “so asrnimize the risk of large losses”; and (4)
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act “in accordance with the documents arsfruiments governing the plan” so long as
they are consistent with ERISAal§ 29 U.S.C. 88 1104(a)(1)(A)—(D).
i. The Jeanneret & Beacon Defendanf8

Plaintiffs assert four claims agairtee Jeanneret and Beacon Defendants: breach
of the duty of prudence and loyalty (Courltly/ failure to comply with documents and
instruments governing the plé@ounts IX and X), prohibitétransaction (Count X), and
co-fiduciary liability (Count XI1)?*

1. Duty of Prudence

ERISA requires fiduciaries to dischartheir duties “with the care, skill,
prudence, and diligence under the circumstances then prevailing that a prudent man
acting in a like capacity and familiar withdumatters would use in the conduct of an
enterprise of a like character and witreliaims.” 29 U.S.C. § 1104(a)(1)(B). When
assessing the Defendants’ decisions, the Goust focus on facts as they existed at the
time of the challenged transactiodenry v. Champlain Enters., Inel45 F.3d 610, 618
(2d Cir. 2006). Hindsight cannot forthe basis of an ERISA claimd.; Katsaros v.

Cody, 744 F.2d at 279 (fiduciary conduct must be viewed “from the perspective of the

20 Neither party moves to dismiss the ERISAmisiagainst the individual Jeanneret and Beacon
Defendants on the grounds that personal liabgitgnly warranted under pgcial circumstances.See
infra pp. 65-66. Accordingly, the Court does not consider this argument here and addresses the claims as
to all Jeanneret and Beacon Defendants.
%L The SCAC also alleges “Concealment of Breachidficiary Duty” againsthe Jeanneret and Beacon
Defendants in Count XI. Count XI describes Ivglkeged failures to disclose material facts to the
Jeanneret and Beacon Defendants. However, & doeidentify the section of ERISA under which
Plaintiffs seek relief, nor does it include any factiddgations of wrongdoing by the Jeanneret or Beacon
Defendants.SeeJPJA Supp. Mem. 13-14. In supplemental pleading, Plaintiffs identify ERISA 8413,
U.S.C. 8§ 1113, as the opdive section. Pls.” Supplemental Mem. Opp’n Mot. Dismiss 93. Section 413
states: “[I]n the case of fraud or concealment,E&RISA breach of fiduciary duty] action may be
commenced not later than sigars after the date of discovery of such breach or violation.” 29 U.S.C. §
1113. This provides Plaintiffs with a potentially longer statute of limitations period

To the extent that Plaintiffs include the conogaht charge in Count Xl in order to meet this
standard, the Court finds they have sufficiently pleaded fraud or conceainodmiain the extended
limitations period. However, Plaintiffs do not saféntly plead an independent claim for concealment
against the Jeanneret and Beacon Defendants in Count XI.
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time of the [challenged] decision rather tHeom the vantage point of hindsight”).
However, where a “fiduciary was aware of skrto the fund, he may be held liable for
failing to investigate fully the means pffotecting the fund from that risk.Chao v.

Merino, 452 F.3d 174, 182 (2d Cir. 2006) (findidgfendant’s “silence and failure to

take any action to protect the fund fell faog of the duties she assumed as a fiduciary
and led to the loss the Fund experienocgtén associate later embezzled fundsg also
Barker v. Am. Mobil Power Corp64 F.3d 1397, 1403 (9th Cir. 1995) (finding defendant
breached ERISA’s prudence standards by failingvestigate or inform beneficiaries of
suspicions regarding problems with plan maintenance).

The Jeanneret Defendants do not dispuge gtatus as ERISA fiduciaries with
respect to the investment of employee biempddn assets. Rather, they assert that
Plaintiffs fail to allege more than specuNatfacts that give rise to ERISA claimSee
Twombly 550 U.S. at 555 (plaintiff seeking to survive motion to dismiss must allege
facts that “raise a right tolref above a speculative level”). Giving the Plaintiffs’ factual
allegations the “careful and holistic evaluation” they des@xajen v. Wal-Mart Stores,
Inc., 588 F.3d 585, 598 (8th Cir. 2009) (noting ERISA plaintiffs often “lack the inside
information necessary to maket their claims in detailnless and until discovery
commences”), the Court finds that Plaintiffegdl sufficient facts to “allow[] the court to
draw the reasonable inference that the defeinddiable for the misconduct alleged.”
Ashcroft v. Igbal129 S. Ct. 1937, 1949 (2009).

As the Jeanneret Defendants acknowledgen#ffs’ breach of the fiduciary duty
of prudence arguments essentially mirror th@aésed in the 10b-5 claims. They allege

that the Jeanneret Defendants were awaelvy had ceased performing due diligence
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on Madoff, which presented a potential matenisi to the Beacon Fund, but failed to act
on that knowledge. Accordingly, Plaintiffs plead a viable claim for breach of the duty of
prudence under ERISA. The Jeanneret Bddats’ motion to dismiss Count VIII is
denied.

This same reasoning supports denighef Beacon Defendants’ motion to dismiss
Count VIII. Like the Jeanneret Defendaritee Beacon Defendants do not dispute their
status as fiduciaries, whigjves rise to a duty to “employthe appropriate methods to
investigate the merits of the investmant to structure the investmentdenry v.
Champlain Enters., Inc445 F.3d at 618. As hetdipra Plaintiffs adequately allege
Beacon became aware that no due dilkkigewould be performed on Madoff, but did
nothing to address the risk thhis presented. Plaintiffs ha alleged sufficient facts to
make it plausible that Defendants breactiesdr duty of prudence under ERISA. The
Beacon Defendants’ motion tosthiss Count VIII is denied.

2. Failure to Comply with Plan Documents and Prohibited
Transactions

Plaintiffs next allege the Jeanneagid Beacon Defendants violated ERISA §
1104(a)(1)(D), which requires fiduciariesdot in accordance with plan documents.
Specifically, they allege Defendants receiveanagement fees based in part on assets
and returns that turned out to be fictionRlaintiffs assert that, because the DIMAs and
OMs governing the plans required investmenhagement fees to be calculated as a
percentage of actual assets under management, the miscalculation violated the
agreements. We disagree.

Section 1104(a) requires Defendantat¢baccording to the “[pJrudent man

standard of care” in complying with plailocuments. 29 U.S.C. 8 1104(a). “The plain
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meaning of this provision is that if thetes of the plan documents and instruments are
consistent with ERISA, a plan trustee hdglaciary duty to adhe to those terms.”
Cement and Concrete Workers Disaudcil Pension Fund v. Ulico Cas. C887 F.
Supp. 2d 175, 185 (E.D.N.Y. 2005). Accordinghe Supreme Court, the section is
intended to limit discretion by providing fiducias with a straightforward rule where an
issue is expressly covered by plan documeKennedy v. Plan Adm’r for DuPont Sav.
& Inv. Plan, 129 S.Ct. 865, 875 (2009) (finding administrator had duty under ERISA to
follow designation in plan documents owsnflicting federal common-law waivegee
also Curtiss-Wright Corp. v. Schoonejongbt4 U.S. 73, 83 (1995) (ERISA’s statutory
scheme “is built around reliance on the face of written plan documents”). This rule
“forecloses any justification for enquiries imiae expressions of intent, in favor of the
virtues of adhering to amncomplicated rule.ld.

Claims under this section typicallymvalve noncompliance with guidelines and
procedures set out in the documersge, e.g., L.I. Head Start Child Dev. Servs., Inc. v.
Econ. Opportunity Com’n of Nassau Cnty., Jii84 F. Supp. 2d 290, 313 (E.D.N.Y.
2009) (finding defendant breached section 14J{2)(D) when it failed to terminate
coverage for member that did not makermpium payments as required by documents);
Dardaganis v. Grace Capital, Inc664 F. Supp. 105, 108 (S.D.N.Y. 1985,d in part
and vacated in par889 F.2d 1237, 1242—-43 (2d Cir. 1989) (failure of investment
manager to adhere to plan guidelines limitstgck investments to no more than 50% of
total assets was held to viaatection 404(a)(1)(D) and talgect manager to liability for
losses on stocks purchased after 50% limit haah lbeached). It does not generally apply

to areas where fiduciaries are given disorgtso long as the aotis comply with the
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letter of the documentd.aborers Nat’l Pension Fund v. Northern Trust Quantitative
Advisors, Ing.173 F.3d 313 (5th Cir. 1999) (finding investment manager had not
violated section 404(a)(1)(@x plan guidelines bynvesting in derivativesjGanton
Tech., Inc. v. Nat'l Indus. Grp. Pension PJ&i6 F.3d 462, 466 (2d Cir. 1996) (“When
plan documents give the trustees the digamdo interpret plan terms, we will not
substitute our judgment for theirs unless ttustees’ intgretation is arbitrary and
capricious.”).

These cases differ significantly from the tygfeclaim Plaintiffs advance. Given
the asset figures reported to the Jeanrmr@tBeacon Defendantbeir calculation of
fees appears entirely consistent with tenner described in the Plan documents. In
providing the terms by which fees weoebe calculated, the DIMAs and OMs
presumably anticipated that Defendantsid use the figures reported to them to
calculate fees. Plaintiffs do not really cemd that Defendants’ achs violated these
procedures, but that Defendants knewhmndd have known the figures were false and
used them anyway. This is a repackaging of their prior allegations of failure to discover
the Madoff Ponzi scheme, and is unrelatethtoterms stated on the face of the plan
documents. As such, these claims are battdressed under the breach of the duty of
prudence (above) and as protekii transactions (below)l'he claims under section
1104(a)(1)(D) are dismissed.

In the alternative, Plaintiffs allege the receipt and retention of fees based on the
miscalculated assets constituted a prohibitansaction under ERISA § 1106(a). Section
1106(a)(1)(D) prohibits a fiduciary from “caus]intle plan to engaga a transaction, if

he knows or should know that such transactimmstitutes a direct or indirect . . . transfer
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to, or use by or for the benefit of a pairt interest, of anpssets of the plarf® As
fiduciaries, the Jeanneret and Beacon Defesdanet parties in interest for the purposes
of ERISA. Section 1106 “ruires proof that the fiduciam question either knew or
reasonably should have known that the tramsaconstituted” a whibited transaction.
Reich 57 F.3d at 280. The provision does nathibit a fiduciary from “receiving any
reasonable compensation for services remtjenefor the reimbursement of expenses
properly and actually incurred, the performance of his duti@sth the plan.” 29 U.S.C.
§ 1108(c)(2).

Plaintiffs allege the investment management fees paid were unreasonable to the
extent they were based on assets misapptedriay Madoff. They allege the Jeanneret
and Beacon Defendants knew or should Haw@vn, based on a series of publicly
available red flags, that these calculatioese based on falgfata, and they thus
engaged in an improper transfer of plan sss&his would require finding that the red
flags were sufficiently obvious that the Defendants should have known Madoff was a
fraud, and that the figures reported weredal$he Court has already considered and
rejected this argument indglcontext of the Beacon anddetburg 10b-5 claims. Because
Plaintiffs do not allege sufficient factuavidence of the Defendants’ knowledge, the
claims in Count X are dismissed.

Plaintiffs also allege the Beacon Deflants violated their duty to act in
accordance with plan documents by invagtBeacon Fund assets with Madoff (Count

IX). Plaintiffs claim Beacon failed to complyith plan documents when they invested

22 The Court of Appeals for the Third Circuit interpreted this claim as having five elements: “(1) the person
or entity is ‘[a] fiduciary with respect to [the] plari2) the fiduciary ‘cause[s]’ the plan to engage in the
transaction at issue; (3) the transattigse[s] plan assets’; (4) the transaction’s use of the assets is ‘for the
benefit of’ a party in interest; and (5) the fiduciary ‘lrsoor should know’ that ements three and four are
satisfied.” Reich v. Comptqrb7 F.3d 270, 279 (3d Cir. 1995).
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the Beacon Fund'’s assets with Madoff,éavthough they knew or should have known
that, neither Madoff nor BAMC ever employdt split-strike conusion strategy or the
‘Managing Members Large Cap Strategy’ désed in the Offering Memoranda.” SCAC
1 513. The Beacon Defendants respondttiea©OMs are not plan documents or
instruments within the mearg of ERISA, and, even if they were, Defendants complied
with their terms. Whether arot the OMs are plan documen®aintiffs fail to allege
adequately that investing Beacon moniéh wWladoff was a breach of fiduciary duty.
The claim that Beacon should have kndwadoff was lying about his strategy is
essentially a repackaging of Plaintiffs’ edidy rejected red flag theory. The claims
against Beacon in CoutX are dismissed®
3. Co-fiduciary Liability

Finally, Plaintiffs allege co-fiduciarability under 29 U.S.C. 8§ 1105(a). The
section reads:

In addition to any liability which henay have under any other provisions

of this part, a fiduciary with respect éoplan shall be liable for a breach of

fiduciary responsibility of another fidiary with respect to the same plan

in the following circumstances:

(2) if he participates knowingly imr knowingly undertakes to conceal, an

act or omission of such other fidugtaknowing such act or omission is a

breach;

(2) if, by his failure to comply witlsection 1104(a)(1) dhis title in the

administration of his specific responsitids which give rise to his status

as a fiduciary, he has enabled sotfer fiduciary to commit a breach; or

(3) if he has knowledge of a bredayr such other fiduciary, unless he
makes reasonable efforts under the circumstances to remedy the breach.

2 While Plaintiffs also name the Jeanneret Defendants in Count IX, they do not allege any facts that
suggest investing in Madoff constituted a failure tmpty with plan documents. If the Court were to
construct such an argumeatyr analysis of it would parallel thaf the allegations against Beacon and fail
for the same reasons. Count IX is disnilsaéth respect to the Jeanneret Defendants.
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29 U.S.C. 8§ 1105(a). As to the Beacon DefergjdPlaintiffs first allege they knowingly
participated in the improper charging and méten of inappropriately calculated fees by
Defendant lvy in violation of section 1105(a)(1Because the Court has held that the
calculation of fees was natbreach of fiduciary dutyhe claim under § 1105(a)(1) is
dismissed.

Next, Plaintiffs allege the Beacon, and BONY Defendants violated section
1105(a)(2) by “their failures to comply witheir own fiduciary responsibilities, [which]
enabled one or more other fiduciariestanmit a fiduciary breach.” SCAC  540. By
agreeing to halt the performance of due diliceeon Madoff, Plaintiffs allege Beacon and
lvy each facilitated the other’s fiduciarydach. Because the Court has allowed the
aforementioned theories of breach to go fady it is premature to dismiss the enabling
claims at this time, and the motion to do so is denied. Because the Court has dismissed
Plaintiffs breach of fiduciary duty claims against BON¥e infrapp 65-66. , the
enabling claim is also dismissed.

As to the Jeanneret Defendants, Pl&mallege Defendastviolated section
1105(a)(2) by channeling Plaintiffgivestments into the Beacon Fund without
conducting meaningful oversight. Plaintiidege this enabled breaches committed by
the vy, Beacon, and BONY Defendants.alhvy’s breaches were enabled by
Jeanneret’s lack of oversightgafficiently plausible to cowgel against dismissal at this
time, and the motion to do so is denied. As to Beacon, the only breach plausibly
committed is a similar failure to conduct due diligence. Plaintiffs do not allege a
connection between the Jeanneret and Bea@athes that would suggest one facilitated

the other. Nor do they suggest that] tiae Jeanneret Defendants conducted due
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diligence, Beacon would have done so as well. Because Plaintiffs fail to allege facts
supporting a reasonable inference that the brbgcdleanneret Defendants enabled that of

the Beacon Defendants, the claim is dismissed. The claims against Jeanneret with regard
to BONY fail for the same reasons stated above.

Finally, Plaintiffs allege the Jeannef2efendants violated section 1105(a)(3)
because they were aware of the “BeacofeB@ants’ failure to comply with the
investment strategy they purported to falfan the OMs and the Beacon Defendants’
decision to invest in Madoff, despite knowledbat he did not comply with the required
strategy. SCAC 1 542. The Court has hedd treither act was a breach of the Beacon
Defendants’ fiduciary duties under ERISAhus, Plaintiffs’ section 1105(a)(3) claim is
dismissed.

ii. Ivy Defendants
1. Fiduciary Status Under ERISA

Ivy’s principal argument against ERISAidity is that it is not an ERISA
fiduciary. “To determine whether a persoreatity is a fiduciary under ERISA, courts
employ a functional test that focuses on the neatdi the functions performed rather than
on the title held.”Zang v. Paychex, IncNo. 08 Civ. 6046, 2010 WL 3021909, at *8
(W.D.N.Y. Aug. 2, 2010). Undedhe relevant provision &RISA, “[A] person is a
fiduciary with respect to a plan to the extent he renders investment advice for a fee or
other compensation, direct or indirect, widlspect to any moneys or other property of

such plan, or has any authority or responsibility to d$®9 U.S.C. § 1002(21)(A).

%4 Because the Court finds Ivy to be an ERISA fidugiunder the “investment advice for a fee” test, the
Court declines to consider Riiffs’ arguments based upon Ivy's control over plan asse¢s29 U.S.C. §
1022(21)(A) (person is ERISA fiduciary if he “exeses any discretionary authority or discretionary

control respecting management of [an ERISA] plan or exercises any authority or control respecting

55



Regulations define “Investmeadvice” within the meang of section 3(21)(A)(i° as
follows:

A person shall be deemed to be rendering “investment advice” to an
employee benefit plan . . . only if:

(i) Such person renders adgito the plan as todhvalue of securities or
other property, or makes recomrdation as to the advisability of
investing in, purchasing, or sel securities or other property; and

(i) Such person either directly ordimectly (e.g., through or together with
any affiliate)—

(A) Has discretionary authority @ontrol, whether or not pursuant
to agreement, arrangement or understanding, with respect to
purchasing or selling securities ather property for the plan; or

(B) Renders any advice describedgaragraph (c)(1)(i) of this

section on a regular basis tetplan pursuant to a mutual

agreement, arrangement or unt¢mgling, written or otherwise,
between such person and the plaa @iduciary with respect to the
plan, that such services will serve as a primary basis for investment
decisions with respect to plassets, and that such person will

render individualized investmendhace to the plan based on the
particular needs of the plan redamg such matters as, among other
things, investment policies or strategy, overall portfolio
composition, or diversification of plan investments.

29 C.F.R. § 2510.3-21(c)(1). Ivy protestattthe services it prvided do not fall under
this definition because (i) it provided adgiabout investment advisors rather than
individual investments; (iiit provided advice to BAMC ra#r than to the ERISA plans
that invested in the Beacomiid; (iii) Ivy’s advice to BAMC was not “individualized”;
(iv) Ivy’s advice to BAMC was not for a feand (v) lvy’s advice to BAMC was not the

primary basis for its decision to invest in Madoff.

management or disposition of its assets, . . . [or] he has any discretionary authority or discretionary
responsibility in the administration of such plan”).
% Section 3(21)(A) of ERISA is codified at 29 U.S.C. § 1002(21)(A).
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As to the fact that lvy advised BAM&bout investment advisors rather than
individual investments, the Department.aibor (DOL) has interpreted this arrangement
to fall under the definition of “investment adei’ provided by the statute and regulations.
See’4 Fed. Reg. 3822, 3824 (Jan. 21, 2009)H&k long been the view of the
Department that the act of making indivalized recommendations of particular
investment managers to plan fiduciaries may constitute the provision of investment
advice within the meaning of section 3(21)(Af®)Furthermore, the Supreme Court has
stated, “We normally accord particular defiece to an agency interpretation of
longstanding duration [because] well-reasonedvsi of an expert administrator rest on a
body of experience and informed judgmenttuch courts and litigants may properly
resort for guidance.’Alaska Dep’t of Envtl. Conservation v. E.R.B40 U.S. 461, 487
(2004) (citations and internglotation marks omitted¥ee also Skidmore v. Swift & Co.,
323 U.S. 134, 140 (1944).

lvy argues that the DOL'’s interpretati bears only on section 408(g)(1) of
ERISA, which governs investment advice giwdirectly to plarparticipants and
beneficiaries and is not at igsin the instant case. However, this argument is incorrect
because the January 21, 2009 rule stateB@ies longstanding interpretation of the
relevant section of ERISA, section 3(21)(Ahd merely applies this interpretation to
section 408(g)(1)Seer74 Fed. Reg. 3822, 3824 (“The fiduciary nature of [advice
regarding selection afivestment managers] does notthe Department’s view, change
merely because the advice is being given to a plan participant or beneficiary.”). lvy next

argues that no deference is due to thigstant from the January 21, 2009 rule because it

% The January 21, 2009 rule was withdrawn on other grounds, but the above quoted provision of the
preamble was reinstated by the Department of Labor on May 17, 38475 Fed. Reg. 9360, 9361 (to be
codified at 29 C.F.R. § 2550).
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appears in the preamble to a rule, citdapnders v. City of New Y094 F. Supp. 2d
346, 355 (S.D.N.Y. 2008)Saundergliscussed deference undirevron, U.S.A., Inc. v.
Natural Res. Def. Council, Incd67 U.S. 837 (1984), rather th&kidmoredeference,
which is at issue here. While a regulatprgamble might not be entitled to dispositive
force undelChevron the Court finds the DOL’s longstanding position persuasive
because it rests on a “body of experienug imformed judgment to which courts and
litigants may properly resort for guidanc@.’Alaska Dep't of Envtl. Conservatigrb40
U.S. at 487. Additionally, contrary to lvy&iggestion, no retroactivity issue is raised by
the DOL'’s restatement of a longstanding position.

In opposing the first consolidated amedd®mplaint, Ivy raised the argument
that under the “plain languagof 29 C.F.R. § 2510.3-21(c)(1), lvy was not a fiduciary
because it did not provide advice “to thargk]’ that invested in the Beacon Fuil.

This argument was not raised again ina@itbf lvy’s two submissions post-dating the
SCAC, and is unpersuasive in light of the language of 29 C.F.R. § 2510.3-21(c)(1). As
found above, vy made “recommendationgathe advisabilityof investing in,

purchasing, or selling securities or atipeoperty,” and such advice was rendered
pursuant to an agreement “between suchopeasid the plan or a fiduciary with respect

to the plan . .. .”ld. Namely, lvy’s advice was renderpursuant to agreements with

2" Moreover, the Court is not persuaded by Ivy’s citatioBabrs v. Salomon Smith Barney, .lfdo. 03

Civ. 505 (KI), 03 Civ. 506 (KI), 2005 WL 2104535 (D. Or. Aug. 31, 20@H)d sub nomStahly v.

Salomon Smith Barney, In@19 Fed. Appx. 654 (9th Cir. 2009¢.ohrsheld that the recommendation of
investment advisors did not constitute “investment advice” sufficient to impose fiduciary duties under
ERISA. Cohrs 2005 WL 2104535, at *18. Theohrscourt did not cite or consider the DOL'’s
longstanding view to the contrary, nor did it cite any authority directly on point. Fudherthe Court of
Appeals for the Ninth Circuit did not adopt the distdotirt’s reasoning on this issue because it relied on a
separate ground for affirmanc&tahly 319 Fed. Appx. at 657. And while tiehrscourt may have
considered the connection between the Defendants’ recommendation of an investment manager and that
investment manager’s independent decision to purdrasal securities “too attenuated” to form the basis
for ERISA fiduciary status, 2005 WL 2104535, a8;}there is a close connection in the instant case
between lvy’s recommendation and discussion of Madoff's purported strategy and Madoff's purported
execution of that strategy.
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BAMC and JPJA, and no party contertidat BAMC and JPJA were not ERISA
fiduciaries.

Ivy argues that its advice was not “imidiualized” as to any particular ERISA
plan. “To be ‘individualized’ within the paning of the regulation, advice must pertain
to investment policies or steayy or portfolio composition afiversification. . . . In other
words, the advice must address itigividual needs of the plan.Ellis v. Rycenga
Homes, Inc.484 F. Supp. 2d 694, 709 (W.D. Mich. 2007) (citing 29 C.F.R. § 2510.3-
21(c)(1)(ii)(B)). However, “to be ‘individdezed,” the advice needot be arbitrary or
divorced from general principles of investm@enerated by a firm. . . . Obviously, the
writers of the regulation were attemptingdifferentiate individualized investment
advice, which is based upon the particulkeeas of the plan, from the general promotion
of a product or service, pursuant to whicst@ckbroker might ‘recommend’ a security to
its customers at large Ellis, 484 F. Supp. 2d at 709 & n.2.

lvy’s advice was not of the characterao$tockbroker recommending a particular
security to its customest large; rather, lvy madecommendations about fund
diversification and allocations betweerrigas investments on an on-going basis.
Moreover, an investment advisoeed not review the entire allocation of a plan’s assets
to provide individualized investment adei For example, an advisor may render
“advice as to one type of investmentagrofess[] to understand [a plan’s] neadthat
area” Thomas, Head & Greisen Emps. Trust v. Bysér-.3d 1114, 1118 (9th Cir.
1994) (emphasis added). Pursuant to the Beacon OMs, lvy provided advice to funds
regarding managers notrggrally available to thpublic. 2004 OM, at 10-11.

Furthermore, the length of Ivy’s relatidrip with BAMC and JPJA, as well as the
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frequency of their communications about investment allocations, counsel in favor of
finding lvy’s advice tdbe individualized.See id(“The relationship othe parties, which
developed over the course of nine yeansipted with the evidence of regular meetings
between [the advisor] and the [plan] Tees to discuss invesent strategy, provided
[the advisor] with sufficient informatioabout the Trust to enable him to render
individualized investment advicg. Indeed, it was lvy thaduggested to Jeanneret that
he invest fund assets in Beacon t@emvent Madoff's limitations on accepting
additional investments from Jeanneret’s imeoPlus fund. Drawing all inferences in
favor of the non-moving party, these allegati@re sufficient to survive a motion to
dismiss, and the motion to do so is deni8ee Legl66 F.3d at 543.

vy next argues that it did not providevestment advice for a fee because,
pursuant to the 1995 consulting agreemiegtwas paid only for “administrative
services” relating to the Beacon Fund’'sdd& accounts. However, the Court must
“employ a functional test that focuses on tia¢ure of the funabins performed” in
determining ERISA fiduciargtatus, rather than focus myopically on contractual
language isolated from the tbta of the alleged factsZang 2010 WL 3021909, at *8.
First, the 1995 consulting agreement, undeictviivy was paid fees, states the agreement
was made because BAMC “desire[d] to cangate VY for its introduction to Madoff
[and] to avall [itself] of the experiee and assistance of IVY.” 1995 BAMC-lvy
Agreement, at 2. Second, Plaintiffs allege Ivy provided ongoing investment advice to
Danziger regarding Beacon’s Madoff allocais took place overraulti-year period.
Third, the Beacon OM explains that lvy isiamestment advisor, touts Ivy’s credibility

as an investment advisor, and provides tisatould be consulted de all allocations of
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Beacon funds. Fourth, any possibilityathvy was being compensated only for
ministerial services is belied by a Wamber 28, 2005 agreement between Ivy and
BAMC, which states that

Ivy currently performs two distingypes of services: (i) consulting

services to [BAMC], as managing member of the Companies, which

include providing advice with respeto Manager selection and allocation

of the Companies’ assets among Mg#ra and Investment Pools (the

‘Consulting Services’); an@i) administrative ad accounting services to

the Companies (the ‘Administrative Services’). In consideration for such

services, you currently are paid by us . . . .

Rosenthal Decl. Ex. D, pt. Il (“November 28, 2005 Letter Agreement”), at 5. These
alleged facts are sufficient undeetrequired functional analysis.

Similar arguments underlie Ivy’s objeati that its advice dinot “serve as a
primary basis for investment decisions widspect to plan assets.” 29 C.F.R. § 2510.3-
21(c)(1). lvy’s claim that it performed “pelly ‘ministerial’ functions for a benefit plan”
is unavailing in light of the above noted consideratiatsng 2010 WL 3021909, at *8.
Moreover, “the regulation dgenot require that a [fiducias] advice be ‘the’ primary
basis for investment decisiongllis, 484 F. Supp. 2d at 709, but merely “a” primary
basis. Plaintiffs persuagly allege that Ivy’s advice de Madoff was a primary basis
for investment decisions. lvy introduced BAMC to Madoff, Ivy provided advice about
allocating funds to and from Madoff, tlBeacon OM provides that all allocation
decisions would be made after consulting visy, and there is nmdication that BAMC
or the Beacon Fund received substantial imaest advice from any other party. While

BAMC might have disregarded some of Isyhuted advice to pursue a “below median

allocation” to Madoff despite his “extrenyestrong” performance, NYAG Compl. | 68,
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there can be no doubt thalls advice provided a primaibasis for the Beacon Fund’s
investment decisions relating to Madoff.

Accordingly, Plaintiffs successfully @ad Ivy’s fiduciary status under ERISA.
Ivy’s arguments against Plaintiffs’ claifar disgorgement under 29 U.S.C. 8§ 1109(a),
1132(a)(2) are premised on the rejected cditeithat vy was noa fiduciary, and Ivy’s
motion to dismiss the claim for disgorgement is defifed.

2. Breach of Fiduciary Duty, Failure to Comply with Plan
Documents, and Prohibited Transactions

The duties of prudence and care require an ERISA fiduciary to act “solely in the
interest of the participantsid beneficiaries,” and to disatlyge their duties “with the care,
skill, prudence, and diligence under the circumstances then prevailing.” 29 U.S.C. 88§
1104(a)(1)(A)—(D). The allegations agaihst, which have been outlined in detail
above, show that Ivy had grave doubts abouddffa but failed to communicate them to
BAMC and JPJA. Indeed, an internay Imemorandum from 2002 stated that Ivy was
not “satisfied as a fiduciary to invest elteassets” with Madoff NYAG Compl. § 114.
This suffices to show a breach of the duty of prudence.

lvy responds by repeating the argumidatt it was under no duty to provide
investment advice, which the Court has regdah finding Ivy’'s ERISA fiduciary status
adequately pled. lvy also argues that a fidycneed only exercise care prudently and

with diligence “under the circumstances thgravailing,” 29 U.S.C§ 1104(a)(1)(B), and

% Having found Ivy’s fiduciary status based on allegations relating to Ivy’s relatiowithiBAMC, the
Court need not consider those allegations relatinigyts relationship with JPJA, as all JPJA funds
involved in this action werevested in the Beacon Fund.

235ee29 U.S.C.A. § 1109(a) (“Any persavho is a fiduciary with respect to a plan who breaches any of
the responsibilities, obligations, or duties imposed Ujatutiaries by this subchapter shall be personally
liable to make good to such plan any losses to #e n@sulting from each such breach, and to restore to
such plan any profits of such fiduciary which have been made through use of assefdaif thy the
fiduciary, and shall be subject to such other equitabtemedial relief as the court may deem appropriate,
including removal of such fiduciary.”)
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that a fiduciary’s actions are not to belged “from the vantage puiof hindsight.”

Chao v. Mering452 F.3d at 182 (quotingastaros v. Cody744 F.2d at 279). However,
the Court need not evaluate the issue ftben“vantage point of hindsight” because Ivy
itself said in 2002 that it was not “satisfiedaaBduciary to investlient assets” with
Madoff. Id.; NYAG Compl. 1 114. And while a fiduayaneed not “disclose its internal
deliberations,’Flanigan v. Gen. Elec242 F.3d 78, 85 (2d Cir. 2001) (quotiktyllins v.
Pfizer, Inc, 23 F.3d 663, 669 (2d Cir. 1994)), Ivy’s faiuto disclose that it was not
“satisfied as a fiduciary tovest client assets” with Madoffolated its fiduciary duty to
disclose. See Glaziers & Glassworkers Union Local No. 252 Annuity Fund v. Newbridge
Sec., Ing.93 F.3d 1171, 1182 (3d Cir. 1996) (defimp duty to disclose as “what a
reasonable fiduciary, exercising care, skilygence and diligence, would believe to be
in the best interest of the beneficiary to disclose” (internal quotation marks omitted)).
Ivy’s understated recommendation of a redudedloff allocation did not satisfy its duty
to disclose under #se circumstances.

Plaintiffs also sufficiently allege thaty breached its duty of loyalty for the same
reasons that Plaintiffs adedaly plead motive under the 10b-5 claims, discussed above.
Plaintiffs allege that lvy elcided not to disclose the faktent of its doubts about Madoff
to BAMC and JPJA because it believedtth would not reduce its legal liability by
doing so, and it wished to keep its AUM higBimon wrote in 1998, “one wonders if we
ever ‘escape’ the legal issue of beingakset allocator and introducer, even if we
terminate all Madoff related relationships®RYAG Compl. § 76. Simon wrote in June
2001 that a client with a large Madoff invesnt “helped to conibute towards building

lvy’s [assets under management] and créitibdespite our eal concerns about
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[Madoff].” Id. § 118. Simon concluded, “legal question: Now that [BONY] owns Ivy,
who has the ultimate liability??Id. § 119. These allegations suffice to show that Ivy’s
conflict of interest “impeded [its] prudedecision-making with respect to the Plamd’

re Polaroid ERISA Litig.362 F. Supp. 2d 461, 479 (S.D.N.Y. 2005).

However, Plaintiffs’ claims against Ivyféailure to comply with plan documents
and for engaging in a prohibited transactiahfta the same reasons as those claims falil
against the Jeanneret and Beacon defendants. These claims are a repackaging of
Plaintiffs’ theory that ly knew Madoff was operating aRzi scheme. Even though Ivy
certainly knew more than the Beacon eadneret Defendants, the totality of the
allegations do not suggest this levekabwledge of Madoff's wrongdoing on lvy’s part.
vy appears to have been uncertain asxactly how Madoff operated, and it was this
uncertainty, rather than knowledge of M&toPonzi scheme, that led it to discuss
serious doubts about Madoffjthhdraw its proprietary fundsom Madoff, and counsel
some advisory clients to avoid Madoffor instance, Wohl summarized Ivy’s Madoff
doubts in 1998 by saying thaiviestment with Madoff “remains a matter of faith based
on great performance—this doesn’t justify any investmengléme 3%.” NYAG
Compl. 1 75. The isolated allegatiomtisimon heard a rumor in 1991 that Madoff
might be a Ponzi scheme does not alteinffexence raised by the totality of the
allegations. While Ivy’s conduct suffices to state claims dbaseits failure to disclose
these doubts, the facts alleged do not supperintierence that lvy knew or should have
known that Madoff was falsifying account statarts. Plaintiffs’ claims for failure to
comply with plan documents and engagim@ prohibited transaction are therefore

dismissed.
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3. Individual Ivy Defendants and BONY Defendants

“An individual cannot be held liable f@orporate ERISA violations solely by
virtue of his role as officeshareholder, or managerN'YSA-ILA Med. & Clinical Servs.
Fund v. Catucci60 F. Supp. 2d 194, 206 (S.D.N.Y. 1999) (internal quotation marks
citation omitted). “Under special circwtances, however, the imposition of personal
liability for a corporation’s ERISAbligations may be warrantedTrs. of the Bldg. Serv.
32B-J Pension, Health and Annuity Fund v. Hudson Serv. G®ffh.F. Supp. 631, 638
(S.D.N.Y. 1994) (internal quation marks omitted). “Thesspecial circumstances’
include: (1) knowingly particigang in a fiduciary’s breachf ERISA trust obligations;

(2) conspiring to divert ERISA funds for persal benefit; (3) intermingling personal and
corporate assets; (4) engaging in fraudulent gonar (5) where the individual is in fact
the corporation or the gooration’s alter ego.’ld. (citation omitted). Specific
allegations relating to fraud or knowing paifietion in breach are pleaded as to Simon,
Wohl, Geiger, and Sloan. The motion tsrdiss these claims is denied. However,
Plaintiffs’ conclusory assedns and descriptions of joblés do not suffice to state a
claim for individual fiduciary lidility as to the otheindividual lvy ddendants, and these
claims are dismissed.

Plaintiffs’ claims against BONY and the individual BONY defendants are
conclusory, and fail to state a claim for fiduciatgtus. Plaintiffs plead no specific facts
indicating that BONY or the dlividual BONY defendants weiavolved in or knew of
any of the alleged wrongdoing on the partwyf their allegations are mainly based on
job descriptions culled from BONY’s websitgithout any specifiallegations that the

individuals were connected with misconduBtaintiffs’ allegatons regarding the Ivy
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“risk committee” formed “under the aegd$ BONY” are far too vague to support a
connection between these defendamd Ivy’s alleged violationsSee Dardaganis v.
Grace Capital, Inc.889F.2d 1237, 1242 (2d Cir. 1989) (haidi that corporate officers,
directors, and partners “aliable as fiduciaries under dean 1109 only if they personally
breach a fiduciary duty”). Moreover, “[a]s argeal principle, ‘a p@nt corporation ... is
not liable for the actef its subsidiaries.”Trs. of the Local 464A UFCW Pension Fund
v. Wachovia Bank, N.ANo. 09 Civ. 668 (WJM), 2009 WL 2152074, at *3 (D.N.J. July
14, 2009) (dismissing ERISA claims against gpooate parent, holding that “[a]bsent a
showing sufficient to pierce the corporatsl, there is no basis upon which to find a
fiduciary relationship between [parentrporation] and Plaintiffs”) (quotingnited
States v. Bestfoods24 U.S. 51, 61 (1998)). Plaintiffs’ ERISA claims against BONY
and the individual BONY defendants are dismissed.
c. State Law Claims

Plaintiffs assert multiple state commowmlalaims against Defendants, including
common law fraud (Count XIV), aidinghd abetting common law fraud (Count XV),
breach of fiduciary duty (Counts XVI and XXIVaiding and abetting breach of fiduciary
duty (Counts XXI, XXII, XXIX, and XXX), ngligent misrepresentation (Counts XVIII
and XXVI), gross negligence (Counts X&d XXVII), unjust enrichment (Counts XX
and XXVIII), malpractice (Count XXXI), antireach of contract (Counts XVII, XXV,
and XXXII). Defendants assert that mostlodse claims are preempted by the Securities
Litigation Uniform Standards Act (“SUSA”), Pub. L. No. 105-353, 112 Stat. 3227
(1998) (codified as amended at 15 U.$C8bb), and by New York’s Martin AcSee

N.Y. Gen. Bus. L. § 358t seq
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i. SLUSA Preemption

Defendants move to dismiss Plaintiffsrect common law claims for fraud
(Count XIV), aiding and abetting commomidraud (Count XV), breach of fiduciary
duty (Count XVI), breach ofantract (Count XVII), negligemmisrepresentation (Count
XVIII), gross negligence (Count XIX), unjusnrichment (Count XX), and aiding and
abetting breach of fiduciary duty (Counts XXI and XXII) as barred by SLEfSA.
SLUSA was enacted in 1998 to prevent cksson plaintiffs fromcircumventing the
heightened pleading requirements unitie PSLRA through artful pleadindring v.
AXA Fin., Inc, 483 F.3d 95, 97-98 (2d Cir. 2007) (deising history of PSLRA and
SLUSA). By raising the bar for securitir|aud lawsuits, the PRA had the unintended
consequence of steering plaiftito state court, where they sought to avoid the PSLRA
by reformulating their allegatiores state common law claimkd. SLUSA was intended
to reverse that trend by fodaling plaintiffs from filing cerin types of class actions in
state court.Barron v. Igolnikoy 09 Civ. 4471 (TPG), 2010 WL 882890, at *3 (S.D.N.Y.
Mar. 10, 2010).

SLUSA preemption has essentially faamponents: (1) the suit must be a
“covered class actior™ (2) the action must be based on state or local law; (3) the action

must concern a “covered security”; and (4 tlefendant must have misrepresented or

3015 U.S.C. 88 78bb(f)(1), 77p(bBLUSA reads, in pertinent part:
No covered class action based upon taeugtiry or common law of any State or
subdivision thereof may be maintained in &tsite or Federal court by any private party
alleging—

(A) a misrepresentation or omission of a maiedct in connection with the purchase or
sale of a covered security; or

(B) that the defendant used or emplogey manipulative or deceptive device or

contrivance in connection with the purchase or sale of a covered security.
3L A covered class action is a lawsuit in which damages are sought on behalf of more than 50 prospective
class members and common questionawfor fact predominate over ggtions affecting only individual
members of the class. 153JC. § 78bb(f)(5)(B)(i)(l).
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omitted a material fact or employed a mangbiwe device or contrivance “in connection
with the purchase or sale” of that securiBarron, 2010 WL 882890, at *4 (citing

Felton v. Morgan Stanley Dean Witter & C429 F. Supp. 2d 684, 690-91 (S.D.N.Y.
2006)). If an action satisfies these criterig, defendant may remove it to federal district
court, which must dismiss the actith15 U.S.C. § 78bb(f)(1Ring 483 F.3d at 98.

It is undisputed that theads action here is “coveréd’and that Plaintiffs assert
state law claims. Likewise, &htiffs do not dispute thatdly allege misrepresentations
and omissions. Instead they argue thdtSA preemption does not apply because these
representations were made in connection witll interests, whiclthey assert are not
“covered securities.”

A “covered security” includes any securityaths listed or authorized for listing
on the New York Stock Exchange or anothational exchange, as well as securities
issued by investment companies registered with the He€15 U.S.C. 88 77r(b).
Defendants do not rebut Plaintifsssertion that LLC interesiare not covered securities
under the act. Instead, they assert thabtiseepresentations alleged are “in connection
with” a different set of avered securities—those purpattepurchased and sold by
Madoff.

The “in connection with” requiremerg given broad construction. Merrill
Lynch, Pierce, Fenner & Smith, Inc. v. Daltite Supreme Court hettlat “it is enough

that the fraud alleged ‘coincide’ with a seties transaction—whether by the plaintiff or

32 SLUSA does not actually pre-empt any state causetin, but denies plaintiffs the right to use the

class action device to vindicate certain claiterrill Lynch, Pierce, Fenner & Smith, Inc. v. Dat®47

U.S. 71, 87 (2006) (“The Act does not deny any individual plaintiff, or indeed any group oftfeanes0
plaintiffs, the right to enforce any stataw cause of action that may exist.”).

+ Plaintiffs’ complaint states thépelieve that Class members number in the hundreds, if not thousands.”
SCAC 1 147(a).
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by someone else.” 547 U.S. 71, 85-86 (2q@6)ing “presumpon that Congress
envisioned a broad construanti follows not only from ording principles of statutory
construction but also from the particu@ncerns that culminated in SLUSA'’s
enactment”).

There is “no question that Madoff's Paiszheme was ‘in connection with’ the
purchase and sale of securitiet€vinson 2009 WL 5184363, at *9. Madoff told
investors that he would purcdeand sell securities in tB¢andard & Poor’s 100 Index,
and he used prices from the public maskat the trade documentation he sent to
customers.Barron, 2010 WL 882890, at *5. That theattes never took place does not
preclude finding a connectiorsee id.see also Schnorr v. Schuhewo. 05 Civ. 303,
2005 WL 2019878, at *5 (W.D. Okla. Aug. 13)05) (preempting claims under SLUSA
where defendant engaged in Ponzi schemardmising to invest putative class’s money
in nationally listed and traded securities butereactually executechg trades). At issue
here is whether Defendants’ misrepreseons, which had the effect of facilitating
Madoff’s fraud, were made “in connectionthii the purchase andlsaof securities.

Other courts to consider this issue ia ttontext of the Madoff affair found that
Defendant’s misrepresentations did so calaciln a well-reasonegtcision, the District
Court for Connecticut considered the “natafeéhe parties’ relationship, and whether it
necessarily involved the purchamsd sale of securities.Levinson 2009 WL 5184363,
at *11 (citingRowinski v. Salomon Smith Barney, Ji&98 F.3d 294, 302 (3d Cir. 2005)).
In the case at bar, Plaintiffs allegesngipresentations in the OMs regarding “the
investment strategies and objectives ef Beacon Fund.” Although the shares of the

Beacon Fund are not covergelcurities, the objective of the fund was to manage

69



Plaintiffs’ investment using strategy that inevitably inated the purchase and sale of
covered securities. Furthermore, Plaintdfiege false and misleading statements and
omissions regarding “Defendants’ due giince and monitoring of Madoff and BMIS,”
including “the performancand feasibility of Madoff'purported trading strategy”
utilizing indisputably covered securitie$hese allegations are sufficient to meet
SLUSA'’s broad requirement af misrepresentation or ossion in connection with the
purchase or sale of a covered securge Dommert v. Raymond James Fin. Servs,, Inc.
No. 06 Civ. 102, 2007 WL 1018234, at *11 (E.D. Tex. Mar. 29, 2007) (finding in
connection requirement met where purpose wéstment agreements was to “utilize [the
plaintiff’'s] assets and expangbon those assets, presumably it purchase and sale of
securities”). The aforementionsthte law claims are dismissed.

Plaintiffs request leave to repleaeithstate law claims to avoid SLUSA
preemption. While leave to replead shouldfoeely given when justice so requires,”
Fed. R. Civ. P. 15(a), it may be dediif repleading would be futileAcito v. IMCERA
Grp., Inc, 47 F.3d 47, 55 (2d Cir. 1995). Here, Rtdis’ state law claims are based on
the same underlying transactions alleged uadeeory of securities fraud, which the
Court has allowed to proceed. Becauseoitid inevitably rest on the same or similar
allegations as contained in the SCAC, repleading would be futile, and Plaintiffs’ request
is denied.

ii. Martin Act Preemption

Defendants contend that the majority cdiBtiffs’ remaining state law claims are

preempted by New York’s Martin ActSeeN.Y. Gen. Bus. L. § 358t seq These

claims include breach of fiduciary dui@ounts XVI and XXIV), aiding and abetting

70



breach of fiduciary duty (Counts XXI, XXII, XXIX, and XXX), negligent
misrepresentation (Counts XVIII and XXVross negligence (Counts XIX and XXVII),
unjust enrichment (Counts XX and XXVIII), drbreach of contragCounts XVII and
XXV). 3

The Martin Act prohibits:

(a) Any fraud, deception, concealment, suppression, false pretense or
fictitious or pretende purchase or sale;

(b) Any promise or representation as to the future which is beyond
reasonable expectation or unwarted by existing circumstances;

(c) Any representation or statementigbhis false, where the person who

made such representation or stateim@nknew the truth; or (ii) with

reasonable effort could have known theh; or (iii) made no reasonable

effort to ascertain theuth; or (iv) did not hav&nowledge concerning the

representation or statement made.
N.Y. Gen. Bus. L. 8 352-c(1). The Actvgs the New York &orney General the
exclusive authority to enforce its provisicasd grants him investgory, regulatory, and
remedial powers aimed at preventing and @casing fraudulentecurities practicesSee
N.Y. Gen. Bus. L. § 35Xerusa Co. LLC v. W10Z15 Real Estate Ltd. P’ship06
N.E.2d 1049, 1054 (N.Y. 200%ralik v. 239 E. 79th St. Owners Corp.N.Y.3d 54,
58-59 (N.Y. 2005)CPC Intl. v. McKesson Corpr0 N.Y.2d 268, 277 (N.Y. 1987). ltis
well settled that there is no privatghit of action under the Martin AcMcKesson70
N.Y.2d at 276—77. However, there has been some disagreement as to whether the Martin
Act also preempts common law claifiading within its purview.

The New York Court of Appeals has retplicitly addressed preemption of non-

fraud common law claims that fall within the scope of the Martin Act. However, the

% The Court has already held that Counts X, for common law fraud, and Counts, XI, XII, XIIl, XIV, and
XV are preempted by SLUSA. Thdartin Act, however, offers broader preemption because the claims
need not be class claims to be preempted.
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overwhelming majority of courts to considée issue have found that such claims are
preempted.SeeStephensqr700 F. Supp. 2d at 613-16 (discussing history of
preemption)jn re Bayou Hedge Fund Litigc34 F. Supp. 2d 405, 421 (S.D.N.Y. 2007)
(“The vast majority of state and federal asurave found that causes of action related to
a plaintiff's securities fraud claim that do not inclustgenter as an essential element are
typically preempted by the Martin Act.”"3ff'd sub nomSouth Cherry St., LLC v.
Hennessee Grp. LLG73 F.3d 98 (2d Cir. 2009pro Bono Invs., Inc. v. Geryyo. 03

Civ. 4347 (JGK), 2005 WL 2429787, at *16 (S.DYNSept. 30, 2005) (noting New York
courts and federal courts “almost withoutegtion” have held Martin Act precludes
common law claims). In its only case to aeklr the subject, the Cowf Appeals for the
Second Circuit recognized Martin Act pregtion of common law claims involving
securities, citing “principles dederalism and respect foagt courts’ interpretation of
their own laws.” Castellano v. Young & Rubicam, In257 F.3d 171, 190 (2d Cir. 2001)
(dismissing breach of fiduciary dutjaim as preempted by Martin Act).

The question of preemption has been raesd decided in multiple cases arising
in the fallout of the Madoff affair. Theseiits were brought by ingeors seeking relief
from investment funds, their managers, anditors for losses suffered when Madoff's
Ponzi scheme collapsed. As in the cad®matmany plaintiffs claimed there were “red
flags” raised by Madoff's transactions thabslld have prompted fther investigation by
defendants and warnings to investorsallrbut one of these Madoff-related cases,
Anwar v. Fairfield Greenwich LtdNo. 09 Civ. 0118 (VM)2010 WL 3022848 (S.D.N.Y
July 29, 2009), the courts dismissed the camfaw claims as preempted by the Martin

Act. See Stephenspr00 F. Supp. 2d at 613—-16 (dismissing breach of fiduciary duty,
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negligence, gross negligence, and aidingametting breach of fiduciary duty claims as
preempted) (Holwell, J.Barron, 2010 WL 882890, at *6 (disrssing claims of breach
of fiduciary duty, aiding and abetting breamfifiduciary duty, gross negligence, and
unjust enrichment) (Griesa, Jiiy; Re Tremont703 F. Supp. 2d at 3{8ismissing breach
of fiduciary duty, negligent misrepresation, and aiding and abetting breach of
fiduciary duty claims as preempted) (Griesa,Mgridian Horizon Fund LP v. Tremont
Grp. Holdings, Ing.No. 09 Civ. 3708 (TPGR010 WL 1257567, at *9 (S.D.N.Y. Mar.
31, 2010) (dismissing common law claims foglgence as preempted) (Griesa, J.).

The recenAnwardecision argued that axioro§ statutory interpretation,
legislative history, and sound policy speak against preempfiowar, 2010 WL
3022848, at *3—4, 12. The New York Attorn@&gneral made similar arguments in
amicus briefs submitted in two cases currently pending in New York’s First Department.
SeeBrief for the Attorney General of the State of New York as Amicus CutisF,
LLC v. J.P. Morgan Inv. Mgmt., IndNo. 601924/09 (N.Y. App. Div. 2010) (arguing
Martin Act does not preempt independeatnmon law causes of action in area of
investment securities); Brief for the Att@y General of the State of New York as
Amicus CuriaeAssured Guaranty (UK) Ltd. v. J.P. Morgan Inv. Mgmt.,,INo.
603755/08 (N.Y. App. Div. 2010) (sam®).

Opinions of the Attorney Geeral on issues of state law are “entitled to careful
consideration by courts, and quite gengredigarded as highly persuasivedarris
County Comm’rs Court v. Mooyrd20 U.S. 77, 87 (1975) (quotidgnes v. Williams45
S.W.2d 130, 131 (Tex. 1931)). But they are not disposilide see also Cedar Shake &

Shingle Bureau v. City of Los Angel@87 F.2d 620, 625 (9th Cir. 1993) (“That the

% Both cases were argued May 26, 2010, but have not yet been decided.
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Attorney General has issued a reasonaplaion on the question, however, is not
dispositive.”). InNanopiercethis Court reviewed the histy of Martin Act preemption
and found that New York precedent on the issue heavily favored preemption.
Nanopierce Techs., Inc. v. Southridge Capital Mgmt.,LNl&. 02 Civ. 0767 (LBS), 2003
WL 22052894 *1-4 (S.D.N.Y. Sept. 2, 2003) @issing history of preemption under
Martin Act). The New York and federal casihave rested oneldecision of the New
York Court of Appeals itMcKessonwhich found no private right of action under the
Martin Act. According to the New Yorkotirts upholding preemption, to sustain a cause
of action for common law claims coveredthy Martin Act “would be, in effect, to
recognize a private right of actionder the Martin Act contrary tdfcKessoh” Horn

v. 440 E. 5% Co, 151 A.D.2d 112, 120 (N.Y. App. Div. 198%ee also Rego Park
Gardens Owners, Inc. v. Rego Park Gardens Asse@S.N.Y.S.2d 492, 494 (N.Y. App.
Div. 1993)(dismissing negligent misrepresentation claim “because this cause of action
sought, in essence, to pursue a private cafiaetion under the Martin Act”). Very little
has changed in the landscapéNefv York courts’ rulings sinclanopierce®® Indeed,

the same policy arguments set out in the NY &\¥iefs were considered and rejected.
SeeNanopierce 2003 WL 22052894, at *3—4 (consideriagguments raised i@romer

Fin. Ltd. v. BergerNo. 00 Civ. 2498, 2001 WL 1112548, at *3—-4 (S.D.N.Y. Sept. 19,

2001)).

% plaintiffs suggest the New York Court of Appeals tacitly rejected Martin Act preemption of common law
claims in the recererusacase.Kerusa 906 N.E.2d 1049. Their reliance Krrusais misplaced. In

Kerusa the court held that common law fraud claims, traditionally excluded from preemption, are
preempted where they are based solely on nondisclosures or violations of requirements created by the
Martin Act itself. Kerusg 906 N.E.2d at 1055. “Nothing in the opinion suggests that the Court of Appeals,
in expanding Martin Act preemption into the fraud realm, intended to diminish it with respect to other types
of claims.” Stephensory,00 F. Supp. 2d at 614-15.
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Although the NY AG’s brief sheds light on jgaitial uncertainty in this area of
law, the weight of opposing authoritycinding Second CirauCourt of Appeals
precedent, compels this Court to reaffiterecognition of Martin Act preemption.

The Martin Act preempts common law satias claims sounding in fraud or
deception that do not require pleading or praiahtent, and that are based on conduct
that is “within or from” New York.Barron, 2010 WL 882890, at *5 (citin@wens v.
Gaffken & Barringer Fund, LLCNo. 08 Civ. 8484 (PKC), 2009 WL 3073338, at *12
(S.D.N.Y. Sept. 21, 2009)). Here, Plaifgti common law claims arise from their
ownership of limited partnership interesh the Beacon Fund. Because limited
partnership interests are coresield securities for the purposes of the Martin Act, these
claims meet the first prong\.Y. Gen. Bus. Law 8§ 352(1Barron, 2010 WL 882890, at
*5; Mayer v. Oil Field Sys. Corp721 F.2d 59, 65 (2d Cir. 1993).

To satisfy the Martin Act’'s geographpcong, the acts must be “within or from”
New York, meaning that a substantial portiontta events giving rise to the claim must
have occurred in New York. N.Y. Gen. Bus. Law § 352-c%Ee Barron2010 WL
882890, at *5 (citingsedona Corp v. Ladenburg Thalmann & Co. IiNo. 03 Civ. 3120
(LTS) (THK), 2005 WL 1902780, at *22 (S.D.N.Y. Aug. 9, 2008¢ller v. Goldin
Restructuring Fund, L.P590 F. Supp. 2d 603, 611 n.9 (S.D.N.Y. 2008). The nexus with
New York in the instant case is clear. As Plaintiffs note in the SCAC, “[s]ubstantial acts
in furtherance of the alleged fraud and other wrongdoing and/oretiects” took place
in New York. SCAC 1 29. The individuahd corporate Defendants maintain their

primary offices in New York, and they admstered Plaintiffs’ investments here.
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Further, the Madoff scheme, through which Rtiffis’ investments wee lost, was also
centered in New York.

Finally, Plaintiffs’ claims sound in frauor deception and do not require pleading
or proof of intent. “A claim sounds indud when, although not &ssential element of
the claim, the plaintiff alleges fraud as ategral part of the conduct giving rise to the
claim.” Xpedior Creditor Trust v. Credit Suisse First Boston (USA) B&l F. Supp. 2d
258, 269 (S.D.N.Y. 2004). Each claim arises from alleged misrepresentations and
omissions by the Defendants with respedhtr performance of due diligence and other
supervisory services. The claims are rootetthénsame actions from which the securities
law fraud claims arise, but do not require prob$cienter. They are therefore exactly of
the kind routinely dismissed as preempt&aeStephensory,00 F. Supp. 2d at 613-14
(distinguishing breach of fiduciary duty and negligent misrepresentation claims from
common law fraud and finding they “miai claims under the Martin Actgee also In re
Bayoy 534 F. Supp. 2d at 421 (dismissing breatfiduciary duty claim against
investment advisor for allegedly conducting inadequate due diligence before
recommending investment in hedge fundttturned out to be Ponzi schen@jyens v.
Gaffken & Barriger Fund, LLCNo. 08 Civ. 8414 (PKC), 2009 WL 3073338, at *13
(S.D.N.Y. Sept. 21, 2009) (dismissing unjustieimment and conversion claims arising
out of plaintiff's investment where “[a]ccomtj to the complaint, the Fund’s investment
strategy was not in accord with the pldifdiexpectations, and the Fund’s losses have

led to the plaintiff’s initialinvestment being unreturned”).
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Because Plaintiffs’ common law claimstwfeach of fiduciary duty, aiding and
abetting breach of fiduciary duty, negligent misrepresentation, gross negligence, and
unjust enrichment fall within the purview tife Martin Act, they are dismissed.

Plaintiffs’ breach of contract claimsate the same fate. Although breach of
contract claims have been brought alongside other common law claims in many of the
aforementioned Martin Act cases, the d¢surave not analyzed the claims for
preemptiort’ Breach of contract claims havedn discussed separately from breach of
fiduciary duty, negligence, and unjust enrichment claims, which are typically discussed
together under a singMartin Act heading.See, e.gStephensar700 F. Supp. 2d at
611-12 (dismissing breach of contract claims as derivative but not addressing Martin Act
preemption)Sabella v. Scantek Med., Indlo. 08 Civ. 453 (CM) (HBP), 2009 WL
3233703, at *31 (S.D.N.Y. Sept. 25, 2009) (allogvbreach of contract claims to go
forward without addressing preemptioAu Dhabi Commercial Bank v. Morgan
Stanley & Co. InG.651 F. Supp. 2d 155, 183 (S.D.N.Y. 2008)re Bayoy 534 F. Supp.
2d at 418.

The question is whether the Plaintiffs’rpaular breach of contract claim is

within the purview of the Martin Act, meary a securities claim “within or from” New

37 Defendants overstate the authority on this issue. They rétyrerTremont@andKassover neither of

which actually involved a beeh of contract claimin re Tremont2010 WL 1257580, at *8 (stating
Plaintiffs’ line of cases haseen repeatedly rejecte®assover v. UBS AG19 F. Supp. 2d 28, 39
(S.D.N.Y. 2008). Th&assovercourt stated in dicta that it “does rebtare its reasoning for concluding that
breach of contract claims shoudd treated like common law fraud claims and not be preempted by the
Act” because unlike fraud, breach of contract does not require proof of sci€agmover619 F. Supp. 2d
at 39. But, as the court acknowledg the issue was moot because thpiffs did not raise the claim.
TheKassovercourt citedn re Bayou534 F. Supp. 2d at 421, for its proposition that “causes of action
related to a plaintiff's securities frdwclaim that do not include scient&s an essential element are typically
preempted by the Martin Act.Kassover619 F. Supp. 2d at 39. Howevkr re Bayolitself analyzes the
breach of contract claims sepahatieom the breach of fiduciary dy claim, which it found preempted
under the Martin Actln re Bayoy534 F. Supp. 2d at 418, 422 (finding contract void under statute of
frauds but not discussing it under preemption).
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York sounding in fraud or deception that does not require pleading or proof of intent.
breach of contract claim may sound in fraud where, “when the promise is made, the
defendant secretly intended not to paricr knew that he could not performGuary v.
Winehousgl190 F.3d 37, 44 (2d Cir. 1999) (quotikfijls, 12 F.3d at 1176xee also
Felton v. Morgan Stanley Dean Wittd29 F. Supp. 2d 684, 693 (S.D.N.Y. 2006)
(holding common law breach of contractioh sounded in fraud where it was also “a
quintessential example of a fraudulent ssion of a material fact under the federal
securities laws”).

Here, Plaintiffs’ breach of contract clairaem from the representations in the
Beacon Fund’s Operating Agreement and Oddswell as in the agreement between
Beacon and Ivy, that oblige the Defendantpeédorm due diligence and monitor the
fund’s investments. Plaintiffs alled®efendants knew or should have known the
statements were false at the time they were made, and that Defendants “intended to
deceive Plaintiffs and other members of liféestor Class by making such statements
and representations.” SCAC { 549. Pl#imtlso allege Defendants knew or should
have known they could not perform, as ‘Gantrol or supervision was possible due to
Madoff’s policy of nondisclosure.’ld. at § 551. Plaintiffs’ aligations demonstrate that
fraud is an inextricable part of the claias alleged in the SCAC. As such, they are
dismissed.

iii. Remaining State Law Claims
Two derivative claims against Defend&miedburg remain: malpractice (Count

XXX1) and breach of cotract (Count XXXI1)*® Friedburg urges the Court to decline to

3 Friedburg does not assert that the claims are preenbytthe Martin Act. As such, the Court expresses
no opinion with regard to this issue.

78



exercise jurisdiction over these claiffisin deciding whether to exercise jurisdiction
over supplemental state-law claims, distrimtids should balance the values of judicial
economy, convenience, fairness, and com@garnegie-Mellon Univ. v. Cohijl484 U.S.
343, 350 (1988)Marcus v. AT&T Corp.138 F.3d 46, 57 (2d Cir. 1998) (“In reviewing
such a decision to retain jurisdiction wensider factors sudds judicial economy,
convenience, fairness, and comity.” (citiNgwak v. Ironworkers Local 6 Pension Fund,
81 F.3d 1182, 1191 (2d Cir. 1996))). “In genewdiere the federal claims are dismissed
before trial, the state claims should be dismissed as wdkscus v. AT&T Corp.138

F.3d at 57 (citindPurgess v. Sharroci83 F.3d 134, 138 (2d Cir. 1994)).

While federal claims remain as to other Defendants, and supplemental jurisdiction
is permissible, there are a number of compgllieasons to declinerjadiction as to these
claims even while deciding other state law claims on the m&ds28 U.S.C. §
1367(c)(4) (permitting courts to declinepplemental jurisdiction where there are
“compelling reasons for declimg jurisdiction”). The remaing claims against Friedberg
involve compliance with GAAS standards thaply exclusively to auditors and differ
greatly from the allegationsf securities fraud and ERASviolations common to the
remaining Defendants. While the Plaintifé&snain constant, the Defendants and claims
differ significantly. See Nathel v. Siegdd92 F. Supp. 2d 452, 474 (S.D.N.Y. 2008)
(finding federal securities law claims agsii co-defendants did not provide federal
guestion jurisdiction over malpractice claimavh accountant did npgarticipate in the

alleged fraud). “[I]t woulchot serve the ends of judicial efficiency for the . . .

39 pPlaintiffs suggest that the Catras original jurisdiction over thestate law claims under the Class
Action Fairness Act (“CAFA”). 28 U.S.C. § 1332. €A vests the federal courts with jurisdiction over
certain class actions alleging state law claimhds. Because Counts XXXI| @nXXXIl are brought in a
derivative, rather than class, capacity, CAFA is not implicated.
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Defendants to continue as co-defendanteénsecurities fraud that forms the core of

Plaintiffs’ grievances.”ld. Moreover, the dismissal is urdily to prejudice the parties as

the litigation is still in its early stage§sraham v. Barriger699 F. Supp. 2d 612, 637

(S.D.N.Y. 2009) (finding disimssal appropriate “particulariconsidering that discovery

has not commenced and that the federahddiave been dismissed at the pleading

stage”).

Thus, the Court declines to exercis@glemental jurisdictio, and these claims

are dismissed without prejudice.

V.

Conclusion

For the reasons set forth hereihe Court rules as follows:

Complaint | Defendant | Count | Holding | Location

Securities Law Claims

Section 10(b) Ivy I Dismissal Denied pp. 21-33
Simon & Wohl I Dismissal Denied p. 33
BAMC Il DismissalDenied | pp.35-41
JPJA 1 DismissalDenied | pp.41-42
Friedberg \Y% DismissalGranted | pp.42-45

Section 20(a) Danziger & Markhoff V Dismissal Denied p. 41
Jeanneret VI DismissalDenied | p.42
Perry VI DismissalGranted | p.42
Simon, Wohl, Geiger & Sloar Wil Dismissal Denied pp. 34-85
Other Indiv. lvy Defendants VIl Dismissal Granted  pp. 34—35
BONY Vi DismissalGranted | p.35

IAA Rescission JPJA XXIII | Dismissal Denied p. 42

ERISA Claims

ERISA Breach of Duty | Beacon Defendants VIl Dismissal Denied p. 49

of Prudence and Ivy VIl DismissalDenied | pp.62-64

Loyalty Simon, Wohl, Geiger & Sloar] VIl Dismissal Denied p. 65
Other Indiv. lvy Defendants VIl Dismissal Granted p. 65
BONY Defendants VIl Dismissal Granted pp. 65—66
Jeanneret Defendants VIl Dismissal Denied pp. 4749

ERISA Failure to Beacon Defendants IX, X Binissal Granted| pp. 49-53

Comply with Plan Ivy IX, X Dismissal Granted | pp. 62—64

Documents Simon, Wohl, Geiger & Sloar IX, X Dismissal Granted p. 65
Other Indiv. lvy Defendants IX, X Dismissal Granted p. 65
BONY Defendants IX, X Dismissal Granteg pp. 65-66
Jeanneret Defendants IX, X Dismissal Granted  pp. 4952

% The Court has considered all of the parties’ other arguments and found them to bewithatLomerit.
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ERISA Duty to Ivy Xl Dismissal Denied pp. 62—64
Disclose Simon, Wohl, Geiger & Sloar Xl Dismissal Denied p. 65
Other Indiv. lvy Defendants Xl Dismissal Granted  p. 65
BONY Defendants Xl Dismissal Granteg pp. 65-66
Beacon Defendants Xl Dismissal Denied p. 47
Jeanneret Defendants Xl Dismissal Denied p. 47
ERISA Co-fiduciary Beacon Defendants Xl Digssal Denied pp. 53-55
Liability Ivy Xl Dismissal Denied pp. 53-55
Simon, Wohl, Geiger & Sloar Xl Dismissal Denied p. 65
Other Indiv. lvy Defendants Xl Dismissal Granted  p. 65
Jeanneret Defendants Xl Dismissal Denied pp. 53155
BONY Xl DismissalGranted | pp.53-55
ERISA Disgorgement | lvy Xl DismissalDenied | p.62
of Profits BONY Defendants Xl Dismissal Granted pp. 65—66
Direct State Law Claims
Common Law Fraud Ivy 10b-5 Defendants XIV| Dismissal Granted  pp. 6670
Beacon Defendants XV Dismissal Granted pp. 6670
Jeanneret Defendants A\ Dismissal Granted pp. 66+70
Friedburg XIV DismissalGranted | pp.66—70
Aiding & Abetting Ivy XV DismissalGranted | pp.66—70
Common Law Fraud BONY XV DismissalGranted | pp.66—70
Breach of Fiduciary Ivy 10b-5 Defendants XVI Dismissal Granted  pp. 6670
Duty Beacon Defendants XVI Digssal Granted | pp. 66—70
Jeanneret Defendants XVI Dismissal Granted pp. 66+70
Friedburg XVI DismissalGranted | pp.66—70
Breach of Contract Beandefendants XVII Dismissal Granted pp. 66—10
Jeanneret Defendants XVII Dismissal Granted pp. 66+70
Negligent Beacon Defendants XVIlI| Dismissal Granted  pp. 660
Misrepresentation vy Defendants XVIIl | Dismissal Granted| pp. 66—7/0
Jeanneret Defendants XVIIl| Dismissal Granted  pp. 6670
Friedburg XVIII | DismissalGranted | pp.66—70
Gross Negligence Beacon Defendants XIX DismissalGranted | pp.66—70
vy Defendants XIX Dismissal Granted pp. 66—710
Jeanneret Defendants XIX Dismissal Granted  pp. 66+70
Unjust Enrichment Beacon Defendants XX DismissalGranted | pp.66—70
vy Defendants XX Dismissal Granteg pp. 66—10
Jeanneret Defendants XX Dismissal Granted  pp. 66170
Friedburg XX DismissalGranted | pp.66—70
BONY XX DismissalGranted | pp.66—70
Aiding & Abetting Ivy XXI DismissalGranted | pp.66—70
Breach of Fiduciary BONY XXI DismissalGranted | pp.66—70
Duty Friedburg XXII | DismissalGranted | pp.66—70
Derivative State Law Claims
Breach of Fiduciary Beacon Defendants XXIV| Binissal Granted| pp. 70-78
Duty Ivy XXIV DismissalGranted | pp.70-78
Friedburg XXIV | DismissalGranted | pp.70-78
Breach of Contract Ivy XXV | Dismissal Granted | pp. 7078
Friedburg XXXII | DismissalGranted | pp.78-80
Negligent Ivy XXVI DismissalGranted | pp.70-78
Misrepresentation Friedburg XXVI | DismissalGranted | pp.70-78
Beacon Defendants XXVI| Bimissal Granted| pp.70-78
Gross Negligence Ivy XXVII | Dismissal Granteg pp. 70-78
Beacon Defendants XXVII| Dismissal Granted  pp. 708
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Unjust Enrichment Ivy XXVII | Dismissal Granted | pp. 70-78
Friedburg XXVIII | Dismissal Granted | pp. 70-78
Beacon Defendants XXVII | Dismissal Granted | pp. 70-78
BONY XXVIII | Dismissal Granted | pp. 70-78
Aiding & Abetting Ivy XXIX | Dismissal Granted | pp. 70-78
Breach of Fiduciary BONY XXIX | Dismissal Granted | pp. 70-78
Duty Friedburg XXX | Dismissal Granted | pp. 70-78
Malpractice Friedburg XXXI | Dismissal Granted | pp. 78-80

SO ORDERED.

Dated: October 5, 2010

New York, NY
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