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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

PUBLIC EMPLOYEES’ RETIREMENT
SYSTEM OF MISSISSIPPI, Individually and
on Behalf of All Others Similarly Situated,

Haintiff,

09CV 1110(HB)
- against-

OPINION & ORDER
GOLDMAN SACHS GROUP, INC.,

GOLDMAN SACHS MORTGAGE COMPANY,

GS MORTGAGE SECURITIES CORP.,

GOLDMAN, SACHS & CO., INC.,

DANIEL L. SPARKS, MARK WEISS,

JONATHAN S. SOBEL, GSAA HOME

EQUITY TRUST 2006-2, GSAA HOME EQUITY

TRUST 2006-3, and GSAMP TRUST 2006-S2,

Defendants.

Hon. Harold Baer, Jr., District Judge:

Plaintiff Public Employees’ RetiremeBlystem of Mississippi (“Plaintiff” or
“MissPERS”) moves pursuant Eed. R. Civ. P. 23(a) and 23(b){® (1) certify a class of all
persons and entities that purchased or acqpinbticly offered certifiates of GSAMP Trust
2006-S2 (the “Offering”) and who were damagedébgr(the “Class”); an(2) appoint Plaintiff
as Class Representative and Bernstein LitoBémer & Grossmann LLP (“BLB&G”) as Class
Counsel. For the following reasons, the motioncfass certification andppointment of class
counsel is GRANTED.

. BACKGROUND

This securities class action arises oua aingle offering, by Defendants The Goldman
Sachs Group, Inc., Goldman Sachs Mortgage GS Mortgage Securities Corp., Goldman,
Sachs & Co., Daniel L. Sparks, Mark Weissgddonathan S. Sobel (“Defendants”), in March
2006 of $698 million of certificatederived from a pool of sectided fixed-rate, second-lien
home mortgages. All of the mortgage loans ulydey the certificatesvere originated by New
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Century Financial Corp. (“New Century”) apdrchased by Defendants in late 2005 to be
securitized. The Second Amended Complaint (“Claing’) asserts thahe Offering Documents
for the Certificates contained untrue statemantsomitted material fagin violation of 88 11,
12(a)(2), and 15 of the Sedies Act of 1933, 15 U.S.C. 8877k,I7d)(2), 770. The background
to this case is discussed in greateritletan earlier opinion of this Courgee Pub. Emps.' Ret.
Sys. of Miss. v. Goldman Sachs Group,,IN0. 09 CV 1110(HB), 2011 WL 135821 (S.D.N.Y.
Jan. 12, 2011).

Plaintiff contends that New Century fail¢éo follow its own stated underwriting
standards and used improper appraisals overstating the collateral value, and that Defendants
failed to conduct adequate due diligemdeen acquiring the loans for securitization.
Consequently, the statements in the @xfiig Documents concerning compliance with
underwriting and appraisal standards were natenintrue when they were made, and as a
result, Plaintiff and the Class purchased certiisdahat were far riskier than represented.

Plaintiff requests that thelfowing Class be certified:

All persons or entities who purchasadotherwise acquired publicly offered
certificates of GSAMP Tust 2006-S2 and who were damaged thereby. Excluded
from the Class are Defendants and their respective officers, affiliates, and
directors at all relevant times, membef their inmediate families, and their

legal representatives, heirs, successmrassigns and any entity in which
Defendants have or hadcontrolling interest.

Pl.’s Mem. Supp. Class Certification (“Pl.’s Supp.”) 1.

[I. DISCUSSION

To qualify for class certificabin, Plaintiffs must prove thalhe putative class meets the
four threshold requirements of RWR23(a); if those requirementseagatisfied, a district court may
grant certification if the class maintainable under at least aofethe subsections of Rule 23(b).
See Teamsters Local 445 Freight Div. Pension Fund v. Bombardieb#tcF.3d 196, 202 (2d
Cir. 2008). The party seekingrtiéication “bears the burden @stablishing by a preponderance
of the evidence that each of R@®&'s requirements has been métiyers v. Hertz Corp.624
F.3d 537, 547 (2d Cir. 2010). Courts mesgage in a “rigorous analysigb determine whether

! The Second Circuit explained that “(1) a district judugy certify a class only aftemaking determinations that
each of the Rule 23 requirements haen met; (2) such determinations barmade only if the judge resolves
factual disputes relevant to each Rule 23 requiremehfiraais that whatever undeihg facts are relevant to a
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a plaintiff has met this burdeim re Initial Pub. Offering Sec. Litig:In re IPO’), 471 F.3d 24,
36 (2d Cir. 2006). The resolution ahy factual dispute that is teaial to a Rule 23 requirement
is made only for the purposes of the class ¢eatibn phase “and is not binding on the trier of

facts, even if that trier is the class certification judde.’at 41.

A. RULE 23(a) REQUIREMENTS

To qualify for class certifidéon, Plaintiffs must provedur elements by a preponderance
of the evidence: (1) numerosity, (2) commonal{8),typicality, and (4) aglquate representation.
SeeFed. R. Civ. P. 23(a). In addition to thedements, “Rule 23 contains an implicit
requirement that the proposed class beipeeobjective and presently ascertainaldBakalar v.
Vavra 237 F.R.D. 59, 64 (S.D.N.Y. 2006). Each of tren@nts that are at issue in this case will
be addressed in turn.

i.  Numerosity

Rule 23 permits class certification if “the sfais so numerous that joinder of all members
is impracticable.” Fed. R. Civ. R3(a)(1). Certificatioris appropriate when e number of class
members is sufficiently large so that joinderafifmembers would makéigation needlessly
complicated and inefficientBanyai v. Mazur205 F.R.D. 160, 163 (S.D.N.Y. 2008ge also
Cent. States Se. & Sw. Areas Health & Welfaund v. Merck-Medco Managed Care, L.L.C.

504 F.3d 229, 244-45 (2d Cir. 2007) (“The numeragtuirement in Rule 23(a)(1) does not

mandate that joinder of all parties be impblkesi—only that the difficulty or inconvenience of

joining all members of the class make uséhefclass action appropted). The Second Circuit

has held that a proposed class of more than forty members presumptively satisfies the numerosity
requirementConsol. Rail Corp. v. Town of Hyde Pa&’ F.3d 473, 483 (2d Cir. 1995).

Lead Plaintiff argues that numerosity is stiid because there are more than 150 unique,
geographically dispersed invesgsavho purchased or otherwigequired Certificates in the
Offering. Pl.’s Supp. 9. Defendants argue that Plaintiff has notisdtisimerosity, when
assessed on a certificate-bytderate (or tranche) basis, because six of the eleven Certificates

were purchased by fewer than five putativeesslmembers and two Certificates by fewer than

particular Rule 23 requirement have been established and is persuaded to rule, baseccoarthéactt and the
applicable legal standard, that the requirement is methé3)bligation to make such determinations is not lessened
by overlap between a Rule 23 requiretreamd a merits issue, even a merits issue that is identical with a Rule 23
requirement; [and] (4) in making such determinations, a district judge should not assess any aspeetits the
unrelated to a Rule 23 requirement . .In.te IPO, 471 F.3d at 41.

3



twenty putative class members. Defs.” Memp®@pClass Certification (“Defs.” Opp’'n”) 25. The
tranches may include certain diféaces in terms, such as rgpeent schedules and exposure to
risk. However, there is no reason to assumetlteste differences creaday intra-class conflict
with respect to the alleged sstatements in the Offering Donents. Nor is there any obvious
reason why the tranches shouldcoented separately. The invoaatiof tranches as a means to
defeat class certification has failedsimilar cases and fails he®ee Pub. Emps.’ Ret. Sys. of
Miss. v. Merrill Lynch & Co(*Merrill "), 277 F.R.D. 97, 109 (S.D.N.Y. 2011) (Typicalityy; re
Dynex Capital, Inc. Sec. LitigNo. 05 Civ. 1897(HB), 2011 WL 781215, at *2 (S.D.N.Y. Mar.
7, 2011) (Adequacy of Representatidd)J. Carpenters Health Fund v. Residential Capital
LLC, 272 F.R.D. 160, 166 (S.8.Y.2011) (Typicality).

ii. Commonality

The commonality requirement of Fed. R. Giv.23(a)(2) is satisfied if “plaintiffs’
grievances share a common question of law or fatarisol A. v. Giulianj 126 F.3d 372, 376
(2d Cir. 1997). A plainff must show that its claims regpon a “common contention . . . capable
of classwide resolution—which means that determination of its truth or falsity will resolve an
issue that is central to the validity each one of the claims in one strok&/al-Mart v. Dukes
131 S. Ct. 2541, 2551 (2011). “What matters to atassfication . . . iot the raising of
common questions . . . but, rather the caparfigy classwide proceeding to generate common
answersapt to drive the resdiwn of the litigation.”ld. (internal quotation marks omitted). In
securities actions, the commonality requiremsitypically satisfied “where putative class
members have been injured by similar matanisrepresentations and omissionia.te Initial
Pub. Offerings Sec. Litig243 F.R.D. 79, 85 (S.D.N.Y. 2007).

Lead Plaintiff argues that there are sevessiies of law and fact common to the class
because all the putative class members liggeal to have been impacted by the same

misrepresentations and asmions about the collatefaDefendants do not contest the existence

2 The common questions raised by Plaintiff include:
(1) Whether Defendants violated the Securities Act by the acts and conduct alleged in the Complaint;

(2) Whether Defendants made materially false misleading statements in the Offering Documents
regarding New Century’s underwriting and appraisal practices, Goldman’s review of those practices, and
the accuracy of the ratjs for the certificates;

(3) Whether Defendants omitted material infotioa from the Offering Documents regarding New
Century’s underwriting and appraisal practices, Goldman'’s review of those practices, and the accuracy of
the ratings for the certificates;



of commonalityper sebut focus their analysis on hdte individual issues predominatee
infra (discussing the predominance requiremeaiyen that questions regarding the alleged
misstatements in the Offering Documents and a#seres articulated by Plaintiff are susceptible
to common answers, Plaintiff has shown that commonality is satiSsdKorn v. Franchard
Corp., 456 F.2d 1206, 1210 (2d Cir.1972) (“l[Commonaligyplainly satisfied since the alleged
misrepresentations in the prospectelate to all the investors, and the existence and materiality
of such misrepresentatis obviously present imp@ant common issues.”).

iii.  Typicality

To establish typicality, a plaiiff must show that “each da member’s claim arises from
the same course of events and each class eremmdikes similar legal arguments to prove the
defendant’s liability.”In re Flag Telecom Holdings Ltd Sec. Liti§74 F.3d 29, 35 (2d Cir.
2009) (citation omitted). “While the commonglinquiry establishes the existence of a
certifiable class, the typicality inquiry focusen whether the claims of the putative class
representatives are tyjail of the class shimg common questionsih re Vivendi Universal, S.A.
242 F.R.D. 76, 84-85 (S.D.N.Y. 2007).

Plaintiff argues that its claims are typicaltbé claims of the Class because, like all other
members of the Class, Plaintiff “purchassgitificates issued pswant to the Offering
Documents that contained untrue represemtatand omissions coerning New Century’s
underwriting and appraisal practiceBl.’s Supp. 12. Plaintiff explas that “all cash flows to the
different tranches of the Offering are based @ngérformance of the same collateral,” and, “to
the extent there are untrue statements ormaatamissions in the Offering Documents, all
securities in the Offering wilbe adversely affected.” Pl.Supp. 13. Like their argument under
numerosity, Defendants argue hérat differences among the Certificates defeat typicality as
well. Defs.” Opp’n 24-25. While Defendants ntien typicality, their arguments focus on
adequacy of representation and will be discusseder below. Because Plaintiff has shown that

(4) Whether the Individual Defendants participated in the course of conduct alleged in the Complaint;

(5) Whether the Class’s claims are subject to@mmon affirmative defenses, including whether
Goldman conducted a reasonable due diligence investigation (12th Affirmative Defense);

(6) Whether Goldman Sachs Group, Goldman Sachs Mortgage Co., and the Individual Defendants
controlled GS Mortgage Securities Corp.; and

(7) The damages sustained by Class mentaighe appropriate measure of damages.
Pl.’s Supp. 11.



its claims based on misstatements and control-person liability are the same as those of absent
Class members, Plaintiff has séied the typicality requirement.

iv. Adequate Representation

Rule 23(a) requires parties seeking class ceatifia to establish thdthe representative
parties will fairly and adequately protect théemests of the class.” Fed. R. Civ. P. 23(a)(4).
“Adequacy entails inquiry as to winelr: 1) plaintiffs’ interests ar@ntagonistic to the interest of
other members of the class and 2) plaintiffteraneys are qualified, experienced and able to
conduct the litigation.Tn re Flag Telecom574 F.3d at 35 (internal quotation marks omitted).
This requires a demonstration that “the propadasis representatives have interests [that] are
antagonistic to the intereststbe other members of the clask’re Vivendj 242 F.R.D. at 85
(citation and quotation marks omitted). “In ordedefeat a motion for [class] certification,
however, the conflict must be fundamentéh're Flag Telecom574 F.3d at 35 (internal
guotation marks omitted).

Plaintiff argues that its interests are alignath other putative class members and its
counsel has extensive experieit¢his area. Pl.’s Supp. 13—-15akitiff further argues that
Plaintiff and its counsel wereaently found to be adequate representatives in a similar action,
and that there is no reasfam a different result her&ee Merrill 277 F.R.D. at 110. Defendants
argue that Plaintiff’s interests are in confliath other putative class members because (1)
Plaintiff is particularly susceiile to a statute of limitations defee, and (2) Plaintiff purports to
represent class members who purchased marersnd subordinateertificates, creating a
conflict where, for example, a pedlar settlement structure mighully compensate Plaintiff but
not other class members. Defs.” Opp’n 24—-25d&sussed further below when evaluating the
predominance of common issues, where Defersdamjue the statutaf limitations question
more strenuously, | find little édence that the nature of Plaintiff's susceptibility to the
affirmative defense is distinctly different frotimat of any other institutional investor. And,
despite the differences among tranchescdtndlict that Defendats propose is not
“fundamental” because Plaintiff stitlas the incentive to negotiaesettlement for the highest
amount of damages possible and any pervercamtives that may arise given the waterfall
structure of the tranches are merely speculatitkigstage. Plaintiff's counsel satisfies the
adequacy requirement in light of the alignetdrests between Plaifitand absent class



members and of counsel’s experience in similar act®es.Merril| 277 F.R.D. at 110. This
finding is subject to the cewat in footnote 6 at the conclusion of this Opinion.
B.  RULE 23(b)(3) REQUIREMENTS

Plaintiff, in seeking certi@iation for a Rule 23(b)(3) classe required “to show that
‘gquestions of law or fact common to classmixers predominate over any questions affecting
only individual members’ and that class treatimeauld be superior tondividual litigation.”
Myers 624 F.3d at 54{quotingFed. R. Civ. P. 23(b)(3)).

i.  Predominance

“The ‘predominance’ requirement of Ru28(b)(3) ‘tests whether proposed classes are
sufficiently cohesive to warraaidjudication by representationld. (quotingAmchenProds.,
Inc. v. Windsor521 U.S. 591, 623 (1997)). “Class-wide isspe=dominate if resolution of some
of the legal or factual questiotizat qualify each class membecase as a genuine controversy
can be achieved through generalipedof, and if thesparticular issues are more substantial
than the issues subject only to individualized prod?CW Local 1776 v. Eli Lilly & C.620
F.3d 121, 131 (2d Cir. 2010) (internal quotation marks omitted). In this way, “the main concern
in the predominance inquiry” is “the balze between individual and common issuddyers
624 F.3d at 549 (internal quotation marks omittddhe requirement helps “achieve economies
of time, effort, and expense, and promote uniforraftgecisions as to person similarly situated,
without sacrificing procedurdhirness or bringing abowother undesirable resultdd. at 547
(internal quotation marks omitted).

a. Liability Under 88 11, 12(a)(2), and 15

To establish a prima facie case under 8§88 111&¢d)(2), a plaintifimust prove that the
defendant made untrue statements of material fact or omitted material facts from the Offering
DocumentsHerman & MacLean v. Huddlestpd59 U.S. 375, 382 (1983)iability under § 15
is derivative of liability unde88 11 and 12(a)(2), whereby aofdrol person” may be liable for
an underlying primary violation of the sediegs laws by the “controlled person.” A “control
person” is one who has “the power, directly or iadily, ‘to direct or cause the direction of the
management and policies of a person, whetireugh the ownership of voting securities, by
contract, or otherwise.’In re Deutsche Telekom AG Sec. Ljtido. 00 CIV 9475 SHS, 2002
WL 244597, at *6 (S.D.N.Y. Feb. 20, 2002) (quoting 17 C.F.R. § 230.405).



Plaintiff argues that these issues predomiimatkis case and can lestablished through
common proof on a class-wide basis for tHofing reasons: (1) the Offering Documents
contain the same untrue statements and omissions regardless of the class member; (2) the test for
the materiality prong is under an objectivensiard; (3) control persdiability is based on
whether the Individual Defendartiad certain authority within GBlortgage Securities Corp.;
(4) several of the Defendants’ defenses abgestito generalized pof; and (5) the statute
provides a damages formula that is commotiéoclass. Pl.’s Supp. 17-20. Defendants do not
deny much of Plaintiff's argument for predoraincte but do devote considerable attention to
particular affirmative defenses and other specssues. | addressebe concerns below.

b. Individual Investor Knowledge

A defendant in a 8 11 claim may raise #ir@ative defense where “the purchaser knew
about the false statement at the time of acquisitidtesidential Capital272 F.R.D. at 168
(quotingDeMaria v. Anderser818 F.3d 170, 175 (2d Cir. 2003internal quotation marks
omitted). And should the affirmative defense€@pitate individual inquiries as to the
knowledge of each member of the class,” pléisithay be unable to demonstrate that common
issues predominatén re IPO, 471 F.3d at 44. While courts must consider affirmative defenses
when balancing common anadividual issues, “the exigtee of a defense potentially
implicating different class nmebers differently does noiecessarilydefeat class certification . . .
" Myers 624 F.3d at 551. Certification was defeatethire IPO, 471 F.3d at 43 (“The claim
that lack of knowledge is common to thesdas thoroughly undermined by the Plaintiffs’ own
allegations as to how widespread was knowledge of the alleged sch&amel"inResidential
Capital, 272 F.R.D. at 168—-69 (“Defendants have mustered a good deal of documentary [and
testimonial] evidence imputing knowledge to [Btdf’s investment advisor.]”). However,
common issues predominated in cases sirvléhe one now before the Court andRiesidential
Capital involving the sale of mogiage pass-through certificat&eeMerrill, 277 F.R.D. 97N.J.
Carpenters Health Fund v. DLJ Mortg. Capital, Inc., et(&DLJ"), No. 08 Civ. 5653(PAC),
2011 WL 3874821 (S.D.N.Y. Aug.16, 2011).

Defendants place considerable emphasis on the question of individual investor

knowledge of the alleged misstatents and cite my opinion Residential CapitalSeeDefs.’

? Plaintiffs in that case also brough& 10(b) claim, whereby ¢H‘claimant ‘must allege and prove’ that the claimant
traded ‘in ignorance of the fact that the price was affected by the alleged manipul&tioa fPO, 471 F.3d at 43.
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Opp’n 13-19 (citingResidential Capital272 F.R.D. 160). IiResidential Capitall determined
that common issues did not predominate wid#ferent putative class members had different
levels of knowledge regarding undeitivig guidelines and practices. WhiResidential Capital
refers to the sophistication oértain class members and tHamiliarity with the mortgage-
backed securities market, 272 F.R.D. at 168, istipation is not suffi@nt on its own to find

that questions of individual investknowledge predominate over common iss&&® Rocco v.
Nam Tai Elecs., Inc245 F.R.D. 131, 136 (S.D.N.Y. 200¢}ted by DLJ 2011 WL 3874821, at
*8-9 n. 1. IndeedResidential Capitatested on a finding of indigiuial investor knowledge that
was informed not only by the sophistication agfsd members and differences in the availability
of information over time, but othemore specific, evidence as wellee, e.gResidential

Capital, 272 F.R.D. at 169 (finding that certaingdamembers “were extensly involved in the
structuring of the [offerings assue], including in the revieand selection of the loans that
backed the certificates”). In distinguishiRgsidential CapitaltheDLJ court found “no such
explicit evidence” “directly suggesting thafpotential plaintiff had knowledge of the
misstatements or omission at issuel’J, 2011 WL 3874821, at *8-9 n.1. Similarly, Merrill ,
there was “no allegation . . .ahany class member actuafigrticipated in the [alleged
conduct,]” and “the evidence indhrecord that any class member knew of false statements in the
Offering before purchadevas] weak at bestMerrill, 277 F.R.D. at 118. For the reasons that
follow, the individual questions of investor knowledge do rs# to a level sufficient to
overcome the Plaintiff’'s showing of predominance.

Defendants argue that individual issuegareling investor knowledge predominate
because (1) the securities “were tailored and woldghly sophisticated investors in individually
negotiated transactions”; (2) piive class members “had accesi-depth information about
New Century’s appraisal anohderwriting practices”; (3) hance by investors on asset
managers “compounds the predominance of indiVizieh questions”; and j4'different levels
of knowledge can be imputed to investors whachased at different times” over the relevant
period. Defs.” Opp’n 13-17 (internal quotation marks omitted).

With respect to individuallyegotiated transactig, Defendants state that the terms of
some tranches “ami generisand vary based on each investor’s individualized information,
appetite and assessments.” Defs.” Opp’nskg also idat 4-5. These negotiations, however, did
not give investors access to information atvelléeyond what was already made available in the



Offering Documents, where the alleged misreprgations are found. Rather, the negotiations
concerned “investors’ desired ingst rates, collateralization ldseratings, and similar deal
terms .. ..” Pl's Reply Supp. G Certification (“Pl.’'s Reply”) 5see alsdValter Aff. 1 4-12
(noting tailored tranches baken interest ratesubordination, duratiomnd other factors).
Common to each negotiation was the assumptianttie underlying loans and the Defendants’
due diligence were as descubi@ the Offering Documents.

A potentially stronger claim by Defendants is that putative class members had access to
information about the loan ofitator’s appraisal and underting practices. Defs.” Opp’'n 14—
15. Defendants assert that investas part of their own dudigence and research, had direct
interactions with originators &tdustry meetings, including the oimgtor implicated in this suit.
Id. Furthermore, investors had assdo loan tapes containingpdn-level data that informed
them about the loan pool and New Century’s practiddsdt 15. But again, without evidence
implicating the misstatements at issue, | caoitaude that questions ofdividual knowledge
will predominate on this basis alone. Defendantelgnown that certain investors may have had
reservations about New Centwagd a greater or lesser awagss of underwriting exceptions
throughout the industry, and thisethopine, makes it more likethat an investor knew about
the alleged misstatements in the Offering Doeats. These amorphous generalizations hardly
rise to the level oin re IPO andResidential Capitalwhere there was specific evidence that
linked investor activity to the spiic offerings at issue. Consequity, the showing here fails the
“reasonably reliable inference” teStee Residential Capité272 F.R.D. at 16%ee also Merrill
277 F.R.D. at 118 (“[T]his broad indictmenttbe housing market as a whole does not suggest
that [the investment advisor] had knowleddehe conduct allegkin this case.”).

For example, Defendants rely heavilytbe deposition of Mr. Clarkson from UBS
Global Asset Management—the asset managRlaintiff and certai other putative class
members—to demonstrate the sophisticationdemdh of knowledge of institutional investors.
SeeDefs.” Opp’n 7. Mr. Clarkson explicitly avoideaking any statement about the Certificates
here and even suggests thatauad be “counter-productive for aaer to bring loans that they
felt weren’t written well enough in ¢hcontext of the structure apdcing [of the Certificates].”
Clarkson Dep. 211:9-216:3, July 29, 2011. The tapes do provide information about the
loans that comprise the Offering,cbuas interest rates, zip coderedit scores of borrowers, and
loan-to-value ratios. Defs.’@p’n 7. While Defendants suggesatfthis data would allow an
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investor, during a reverse ingyito essentially reverse engareghe standards by which loans
were underwritten, the Defendants’ expert meeaches that conclusion. Torous Dep. 97:13—
105:5, Sept. 16, 2011. This is similar to the Defanig’ arguments that with later purchasers,
retrospective analyses of loparformance could allow an investto infer that misstatements
were made. Defs.” Opp’n 10. Instead, analyses asdhese might allow for inferences to be
made regarding the value of the securities offered or to conduct risk assessments based on larger
market assumptiorisThere is no indication, however, thaeth was sampling of specific loan
files or that the level of detafsuch as property age, conditian,address) that an underwriter
would use to decide whetherdeoant a loan was available—information that goes to the core of
the misstatements alleged here to the effettuhderwriting guidelinesere actually followed
or that the due diligence conducted by the Defetsdaas adequate. Itsal shouldn’t be ignored
that issues like these are lalgsubject to generalized pro&eeMerrill, 277 F.R.D. at 119.
Turning finally to investors’ reliance orsset managers and the differences in publicly
available information over time, Bendants’ argue that these fad “cast increasing levels of
doubt on whether the loans comprising mortgage bas&edrities were origated in conformity
with appropriate guidelines and riakalyses.” Defs.” Opp’n 16 (quotirResidential Capital
272 F.R.D. at 169-70). These arguments carrgdinge defect as the previous two just
discussed. The predominance requirement tests whether proposed classes are “sufficiently
cohesive,”Amchem521 U.S. at 623, a test that focuses on the “balance between individual and
common issuesMyers 624 F.3d at 549. Casting incraagievels of doubt on whether
investors knew of the alleged misstatement®itainly relevant to #hbalance of common and
individual issues. As discussed above, howewethose cases where common issues failed to
predominate because of individual investor klealge, certain putative class members either
participated in or had knowledge of the g conduct. The balancethose cases was not

struck on thdikelihood of knowledge alone, and | am notrgeaded that the potential varying

* The Defendants’ expert provides an example of usingptreto-value ratio to calculate the value of the property

and then, using the zip codes, to detemwhere these properties fall withiretHistribution of property values in

that community. Torous Deft03:12—24. While this may raise suspicidribe loan values are “all falling within

the 99th percentile’id. at 100:21-22, any inferences made from this data are still at an aggregate level. This type of
analysis fails to approach the spegifi of the random and adverse sampling of loan files used by Defendants to
“[rle-underwrite loans to ensure they meet the undéng guidelines.” Wales Decl., Sept. 27, 2011, EX. 2,

GSAMP Primer (Mar. 14, 2006), at 48156-57.
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degrees of investor knowledge here will createés subject to individual proof sufficient to
overwhelm common issues.
c. Materiality and Loss Causation

Defendants argue that differences in askong the various Certificates prevent the
guestion of materiality frorbeing common across all Certificates. Defs.” Opp’'n 19-20. For
instance, Defendants note that thetifleates vary in the ways that the tranche structures shield
investors from the risk of defaults. This in taffiects the materiality of the representations made
in the Offering Documents because it may chamge significant those representations are to
the reasonable investdd. Furthermore, because some Cardifes were paid off in full, the
alleged misrepresentations did not necessarily cause a lessrferof those more senior
Certificatesld. at 20 (citing 15 U.S.C. 88 77k(e),|{)). Plaintiffs respond that “the
undisclosed violations of underting standards harmed &ertificates by making the
underlying loans riskier than disclosed and leadiingigher than expected losses.” Pl.’s Reply 6.

Defendants overstate the significance ofdlfferences in risk and performance among
various Certificates. The questions of matkty and loss causationeasubject to objective
standards and generalized proof; theyrapore common than individual issuBge Merril| 277
F.R.D. at 114 (discussgrmateriality and citingpura-Bilt Corp. v. Chase Manhattan Coy@9
F.R.D. 87 (S.D.N.Y. 1981)kee also idat 119-20 (discussing losausation). Additionally,
negative loss causation is an affirmative deéand does not upse¢ titommon nucleus of
facts” that comprise Plaintiff's claim®LJ, 2011 WL 3874821, at *8 (quotirig re Oxford
Health Plans, Inc.191 F.R.D. 369, 377 (S.D.N.Y.2000)).rRbese reasons, | reject the
Defendants’ argument that questions of matiégyiahd loss causationasignificant individual
issues.

d. Statute of Limitations

Section 11 claims are barred if made more thgear after the “discovery of the untrue
statement” or “after such digeery should have been madethg exercise of reasonable
diligence.” 15 U.S.C. 8 77m. “An investor does not have to have notice of the entire [alleged]
fraud being perpetrated to be on inquiry notié@otds v. Cigna Sec., Ind.2 F.3d 346, 352 (2d
Cir. 1993);see also In re Alstom SA Sec. Ljt§06 F. Supp. 2d 402, 421 (S.D.N.Y. 2005).
Instead, inquiry notice arises from “notice of. facts, which in the exercise of reasonable

diligence, would have led to actual knowledg&C Capital Partners, LP v. Frontier Ins. Grp.,
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Inc., 318 F.3d 148, 154 (2d Cir. 2003) (quotkghn v. Kohlberg, Kravis, Roberts & C&70

F.2d 1030, 1042 (2d Cir.1992)). Such notice is “mjfteferred to as ‘storm warningsfteidus

v. ING Groep N. V.736 F. Supp. 2d 816, 827 (S.D.N.Y. 20141)d is assessed objectively under
a totality-of-the-circumstances teStaehr v. Hartford Fin. Servs. Group, In647 F.3d 406, 427
(2d Cir. 2008).

Defendants argue that individual issuesoashether at least some putative class
members’ claims are time-barred predomirmdeause questions of what knowledge individual
investors had at what times aret subject only to generalizedopif in this case. Defs.” Opp’'n
21-22. In an earlier opinion, | rejected Defendantstion to dismiss on this ground as it related
to public documents, such as ratings downgrdekssause the information there did not directly
relate to the alleged misstaterteem the Offering DocumentSee Goldman Sachs Group, Inc.
2011 WL 135821, at *8-9 (S.D.N.Y. Jan. 12, 20TJgfendants seek to provide additional
evidence demonstrating the sii@ of limitations issue willurn on facts that vary among
investors, using the Lead Plaintiff as an example.

First, Defendants cite toehdeposition of the representatoePlaintiff’'s counsel, the
Mississippi Attorney General:

MissPERS admitted that it received2@07 “storm warnings” of its claims,
including [law firm] reports to the AG®mut how “appraisals weren't really . . .
done well,” borrowers being “put intoans they would not have normally
qualified for,” and how this affected MisERS’ “securities that were backed by
mortgages.”

Defs.” Opp’n 21-22 (internal citatiommitted) (quoting Neville Dep. 27:17-23, 152:21-22
155:8-11, 217:2, July 12, 2011). Through creativéragiand pasting of this over-200 page
deposition, Defendants contendstay that MissPERS’ coundaiew or should have known as

early as 2007 that the Certidites contained misleading infaation regarding New Century’s
underwriting guidelines. Put in context, thisdance differs only marginally from other publicly
available information. Rather than beinggented with information about the alleged
misstatements in this matter, the Mississippi Attorney General’s representative was speaking of
disclosures regarding the larger issues énrttarket and in mortgage-backed securities

generally’ This suggests to me that the supposeilidual issues relatj to the statute of

®> Mr. Neville stated that the Attoey General’'s Office was provided “general concerns about holdings that
[MissPERS] had in securities that were backed by mgegi& Neville Dep. 27:21-23. The advising firm “came to
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limitations are still capable of being resolved endbjective criteriarad are largely driven by
generalized proof.

Second, Defendants point to actionsetaby BLB&G while under its “monitoring
agreement” with Plaintiff. Defs.” Opp’n 22¢ting a 2007 complaint filed against New Century
and a press release announcing misconductrrglediNew Century’s underwriting practices).
Plaintiffs respond that there no evidence suggesting BLB&G was on notice of misstatements
in the Offering Documents before February @&, that the monitoring agreement did not cause
BLB&G’s knowledge to be imputed to Plaintitind that BLB&G advise®laintiff of potential
claims against Defendants only in late 2008 olye2009. Pl.’s Reply 8-9. | agree with Plaintiffs
that the monitoring agreement, which does noind8aB&G as its representative, is insufficient
to impute BLB&G’s knowledge to Lead Plaintiffee Veal v. Gerac23 F.3d 722, 725 (2d Cir.
1994) (“[W]hen an agent is employ&alrepresent a principal withespect to a given mattand
acquires knowledge material to that repregemafor purposes of assessing the principal's
rights and liabilities vis-a-vis third person the agent's knowledgémputed to the principal.”
(emphasis added)). Because of this, the actiwti€d_B&G prior to its alvising Plaintiff of the
claim for which it was ultimately retained grart of the larger poaif publicly available
information. Regardless of the specificity container not, within the piEs release, the statute
of limitations issues do not predominate.

In sum, Plaintiffs have met their burdensttow that common issues predominate. The
potential individual issues raised Bgfendants do not undermine this finding.

ii.  Superiority

Rule 23(b)(3) also requires that a class adberisuperior to otheavailable methods for
fairly and efficiently adjudicating the controvgrsFed. R. Civ. P. 23(b)(3). The Rule provides
four factors pertinent tthe superiority requirement:

(A) The class members’ interests maividually controllingthe prosecution or
defense of separate actions;

[the Attorney General’s Office] andidebased on what they understood, the market conditions and what they
thought might happen becausfetheir bankruptcy practice, they askedasonsider looking into this area of
investment.’ld. at 151:19-24. The more specific quotes concerning appraisals and the qualifications of borrowers
were based on market conditions and experience with the mortgage industry generally and weséenande to a
specific investmenSee idat 152:19-156:25.The rating downgrades were “the kind of, again, significant issues that
| felt like up to that point hadn’t happened yet in a lot—a lot of the storm warnings that we were—for a better
term—that we were getting from [the advising firmi{" at 217:23-218:4.
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(B) The extent and nature of any laigpn concerning the controversy already
brought by or against class members;

(C) The desirability of concentrating thdation of the claims in the particular
forum; and

(D) The likely difficultiesin managing a class action.

Fed. R. Civ. P. 23(b)(3)(A)—(D). In light of thesensiderations, | find tha&laintiff has satisfied
the superiority requirement.

There is little indication that absent classwmbers have expressed interest in controlling
the prosecution of their claim. At the timaitiff's motion was fully briefed, none had filed
suit. Shortly before this Opinion was publish®efendants brought tay attention that a
second individual action was filed byother investor. Given thathiis been close to three years
since Plaintiff filed this actin and that the second action vieasught by one of the largest
investors in the Certificates, thigct does not change my findingt. Merrill, 277 F.R.D. at
120-21. It is unlikely that other actions will be @legiven that many (if not most) investors here
lack sufficient resources economic incentives to do 96f. Bd. of Trs. of the AFTRA Ret. Fund
v. JPMorgan Chase Bank, N,R69 F.R.D. 340, 355 (S.D.N.Y. 2010). The putative class
members’ investments fall within a broad range)ow as ten thousd dollars, Pl.’'s Reply 9,
and with a median that may be as low as $liom, Defs.” Opp’'n 23 (“Most investors purchased
more than $1 million of Certificates . . ). Collective action can be expected to bring
advantages in terms of bargaining and efficieAdyTRA Ret. Fund269 F.R.D. at 355. In their
Opposition Memorandum, Defendants provide exaspf some putative class members having
filed individual suits in similar matters elsewhere or of other institutional investors bringing
individual actions agast Defendants in other contextsislunclear how this informs the
superiority analysis for the gposed class action here othi@n to suggest that large
institutional investors often sue each other.aik missing from Defendants’ objection is how
these suits implicate the controse now before the Court.

Concentrating litigation in this forum is desible because the Court is familiar with the
history of this case, having ruled on earliertimas and discovery disputes. Additionally, there
are several other benefits, for example, the eltnom of the risk of inconsistent judgments,
benefits in terms of judicial resources, andftmailiarity of the Southern District of New York

with securities law.
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Defendants argue that the class action is not the superior method because the Court would
have to endure significant evidence on the individual issues described above. Defs.” Opp’n 24. In
light of my finding that the common issues predominate, it does not seem likely questions
regarding individual investor knowledge, statutes of limitation, or any other issue will become
unmanageable. This is especially true in light of the numerous case management tools that are
available under Rule 23. See In re Flag Telecom, 574 F.3d at 37 (noting the Court’s ability to
alter or amend the class certification order, to certify subclasses, and to issue orders to protect

class members and fairly conduct the action).

I, CONCLUSION

The Court has considered Defendants’ additional arguments and finds them without
merit. The motion for class certification is GRANTED. Plaintiff is appointed Class
Representative, and Bernstein Litowitz Berger & Grossmann LLP is appointed Class Counsel,
subject to its submission of an additional memorandum.® Merit discovery will commence in
accordance with the pre-trial scheduling order. The Clerk of the Court is instructed to close the

motion.

Harold Baer, ,.’Ir‘, U.S.D.;l. ' !
Date; @2/01/’91 -

® These conclusions are subject 1o the Court being satisfied with Class Counsel’s memorandum to be submitted
within five days from the date of this Order with information respecting diversity in the class, so far as it is known,
and in the trial team, Cf. Blessing v. Sirius XM Radio Inc., No. 09 CV 10035(HB}, 2011 W1, 1184707, at *12
(S.D.NY. Mar, 29, 2011Y, Inre J P. Morgan Chase Cash Balance Litig., 242 FR.D. 265, 277 (8. DN.Y. 2007).
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