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The Associated Press (the “AP”) respectfully submits this memorandum of law in 

opposition to the motion by One 3 Two, Inc. d/b/a/ Obey Clothing (“Obey Clothing”) for 

summary judgment or, in the alternative, partial summary judgment.

PRELIMINARY STATEMENT

Obey Clothing’s motion for summary judgment attempts to cast this case as nothing more 

than a search for a “deep pocket,” and itself as essentially an innocent bystander.  In fact, this 

case involves the straightforward question of whether a t-shirt company may, with impunity, 

knowingly use a nearly-verbatim copy of a copyrighted photograph to generate millions of 

dollars in revenue and indirect profits without securing the permission of the copyright owner.  

The equally simple answer to that question is “no.”

Obey Clothing has long known that Shepard Fairey, who made the graphic image of Mr. 

Obama at issue in this case (the “Obama Image”), had a pattern and practice of using other 

people’s work without permission, attribution or compensation, even facing claims itself in some 

instances as a result of those practices.  In its exclusive license agreement with Mr. Fairey, Obey 

Clothing expressly recognized that he “occasionally incorporates into [his] art . . . [the] 

protectable intellectual property of a third party,” and went so far as to indemnify him against 

any resulting claims.  Obey Clothing also knew very well that there were problems with the 

Obama Image in particular.  In early 2008, Obey Clothing expressly recognized that if it used the 

Obama Image on apparel, it could face a claim from the photographer whose photo of then-

Senator Barack Obama (the “Obama Photo”) was used to make the Obama Image.  Nevertheless, 

eager to capitalize on the Obama Image’s popularity, Obey Clothing pushed ahead, repeatedly 

urging Mr. Fairey to let it sell apparel using the Obama Image.  Its entreaties were successful, 

and from April 2008 until August 2009, some six months after this action was filed, Obey 
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Clothing sold hundreds of thousands of t-shirts, hooded sweatshirts (“hoodies”), and other items 

bearing the Obama Image (collectively, the “Obama Merchandise”), racking up millions of 

dollars in sales in addition to the significant marketing and reputational benefits that it reaped.

Having aggressively exploited the Obama Image, Obey Clothing now asks this Court to 

excuse what it did and find that the Obama Photo — which Mr. Fairey himself recognized as a

“strong portrait” — was not a creative work and could be copied with impunity.  This argument, 

however, flies in the face of more than 100 years of copyright law.  Under directly applicable 

case law, including Rogers v. Koons, Obey Clothing’s actions clearly infringed the AP’s 

copyright in the Obama Photo.  The cases on which Obey Clothing relies are not to the contrary, 

as they all involve two different photographers who took two different photos, unlike here where 

Mr. Fairey admittedly made a digital copy of the Obama Photo in making the Obama Image.  

Having taken all of the Obama Photo’s distinctive expressive content for its own benefit, the 

Court should hold Obey Clothing responsible for its own deliberate infringement, deny its 

motion, and grant summary judgment in favor of the AP on the issue of copyright infringement.  

The Court also should deny Obey Clothing’s motion for summary judgment on the AP’s 

Digital Millennium Copyright Act (“DMCA”) claim, which turns on Mr. Fairey’s destruction of 

evidence in this case — namely the original source image for the Obama Image.  Obey Clothing 

should be held vicariously liable for Mr. Fairey’s violation of the DMCA, which prohibits the 

illicit removal of copyright management information (“CMI”), and the distribution of copies of 

the image with such information removed.

What is perhaps most striking about Obey Clothing’s motion papers is what is absent 

from them.  Tellingly, although it asserts that summary judgment as to fair use “might” be 

proper, and despite the numerous Court conferences in this case at which the Court and the 
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parties discussed that there would be cross-motions on the issue of fair use, Obey Clothing failed 

to move on this affirmative defense, saying that it believes the issue should be left to the trier of 

fact.  (Docket # 159, Obey Clothing’s Memorandum of Law in Support of its Motion for Partial 

Summary Judgment or, in the alternative, Partial Summary Judgement (“OC MSJ”) 4 at n.2.)  

This is a tacit admission that, as Rogers and other cases from the Second Circuit make clear, 

Obey Clothing has no valid fair use defense.

Finally, Obey Clothing’s claim that it is entitled to summary judgment on the issue of 

indirect profits is every bit as absurd as its arguments on liability.  The Copyright Act allows 

copyright owners to recover indirect profits1 in order to avoid a windfall to infringers.  If ever a 

case warranted such an award, it is clearly this one, where the record is replete with evidence 

from Obey Clothing’s own witnesses and documents about the indirect benefits that the company 

garnered from its mass-marketing of the Obama Merchandise, which put Obey Clothing and its 

“Obey” brand on the map with mainstream consumers.  Even its own expert admits that it earned 

indirect profits from such activity.  It is clear that the relevant question is not whether the AP is 

entitled to recover indirect profits, but only how much.  Because that is a quintessential jury 

question, summary judgment should be denied.

FACTUAL BACKGROUND

A. The AP

The AP is a not-for-profit membership cooperative owned and funded by its 1,500 U.S. 

daily-newspaper members.  (Docket # 153, AP’s Rule 56.1 Statement of Undisputed Facts (“AP 

  
1 Obey Clothing repeatedly misrepresents the AP’s position, stating that it is seeking  in indirect 
profits.  In fact, consistent with its burden under Section 504(b), the AP has identified Obey Clothing’s indirect 
revenue attributable to its infringement of the Obama Photo as an up-to number, leaving for Obey Clothing the 
burden allocated to it under Section 504(b) of proving apportionment and the amount of deductible costs, if any.  17 
U.S.C. § 504(b).  Silberman v. Innovation Luggage, Inc., No. 01 Civ. 7109 (GEL), at *10 (S.D.N.Y. Apr. 3, 2003).
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SUF”) ¶¶ 1, 7.)  It creates, licenses, and distributes content that is broadcast and published by 

news media outlets.  (AP SUF ¶ 2.)  The AP funds its news operations almost entirely from 

licensing revenue.  (AP SUF ¶ 6.)  Because of financial difficulties facing its members and cuts 

in member contributions, it has increasingly relied on alternative sources of revenue.  (Docket # 

154, Decl. of Ken Dale dated January 6, 2011 (“Dale Decl.”) ¶ 13.)  The AP’s primary 

alternative revenue source is its AP Images photo-archive business, which licenses editorial and 

creative photographs, videos, graphics and interactive content for myriad different uses, 

including but not limited to promotional, commercial, editorial, and educational uses, for 

television and video, and for use by political campaigns and campaign supporters. (AP SUF  ¶¶ 

8, 10, 13, 16; Dale Decl. ¶¶ 14-15; Docket # 157, Declaration of Farah DeGrave dated January 6, 

2011 (“DeGrave Decl.”) ¶ 3.)  The AP Images revenue helps to offset declines in other areas.  

(Dale Decl. ¶ 20.)  

The AP has dedicated significant resources to the creation and development of AP 

Images, including investment in personnel, technology, additional photo equipment, and the 

hiring of new managers and sales staff with experience and expertise in the business of image 

licensing, as well as significant capital expenditures, including $7.6 million from 2005 through 

2010.  (AP SUF ¶¶ 21-23.)  The AP has also sought to increase the amount of image content 

available for licensing by making a number of practical changes to its news operations, including 

directing its photographers to look for opportunities to do more than record the “news of the day” 

and requiring that all images from an assignment, including unused photos, be archived.  (AP 

SUF ¶¶ 24-27.)  The AP typically adds approximately 4,000 photographs a day to its photo-

archive database, which currently contains more than 8.6 million unique images, of which 

approximately 16% (or approximately 1.36 million) were downloaded at least once in 2009.  (AP 
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SUF ¶ 30; Docket # 156, Decl. of James Gerberich dated January 6, 2011 (“Gerberich Decl.”) ¶ 

5.)  The annual cost of acquiring and producing images is substantial, amounting to more than 

$56 million in 2009, and more than $247 million from 2006 through 2009.  (AP SUF ¶ 29.)

B. Shepard Fairey And Obey Clothing

Shepard Fairey, a graphic designer, artist, entrepreneur, merchandiser, and business 

owner based in Los Angeles, California, founded the “Obey” brand, which he owns with his wife 

and business partner, Amanda Fairey.  (AP SUF ¶¶ 31-33.)  The brand takes its name from an 

image Mr. Fairey made using a newspaper photo of professional wrestler “Andre the Giant” and 

placed over the word “Obey.”  (The AP’s Counter-Statement of Material Facts dated January 26, 

2011 (“AP CSMF”) ¶ 1.)  Mr. Fairey operates through two entities, Obey Giant LLC (“Obey 

Giant”) and Obey Giant Art, Inc. (“Obey Giant Art”), that take their name from that image, as 

well as through a third entity, Studio Number One (collectively with Mr. Fairey, “Fairey”).  

Obey Giant, which owns the “Obey” logo and trademark, is co-owned by Mr. Fairey 

(76%), Mrs. Fairey (5%), and Justin McCormack (19%).2  (Docket # 161, Declaration of 

Christopher Broders dated January 4, 2011 (“Broders Decl.”) ¶ 4, Ex. B; AP’s Response to Obey 

Clothing’s 56.1 Statement of Undisputed Fact (“AP 56.1 RSUF”) ¶ 1.)  Since 1999, it has 

exclusively licensed the “Obey” logo to Obey Clothing for use on clothing and other apparel 

items.  (OC MSJ 5; Broders Decl. ¶ 4, Ex. B (Amended and Restated Trademark License 

Agreement, Section 9).)  The current license agreement between Obey Giant and Obey Clothing 

also requires Mr. Fairey to provide Obey Clothing with 15 to 20 graphic designs per quarter, for 

reproduction on Obey Clothing apparel.  (Broders Decl. ¶ 4, Ex. B (Amended and Restated 

  
2 According to Olivia Perches, Fairey’s business manager, Mr. McCormack was “instrumental” in bringing Obey 
Giant and Obey Clothing together to form their merchandising enterprise.  (AP CSMF ¶ 6.)
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Trademark License Agreement, Section 9).)  These designs are often taken from the works that 

he markets and sells on his own website, obeygiant.com, and to his customers and art collectors.  

(AP 56.1 RSUF ¶ 5.)  Obey Clothing has acknowledged that Mr. Fairey’s graphic designs are 

central to the licensing agreement.  For instance, in a September 14, 2008, letter to the Faireys 

and Mr. McCormack, the owners of Obey Giant, Obey Clothing’s principals urged Obey Giant 

to extend the parties’ trademark licensing agreement for up to 35 years, stating that:

Shepard and his graphics are synonymous.  Shepard’s notoriety is as an artist, and his 
graphics are the single biggest asset we have on our end of the contract.  Please do not 
take this the wrong way we know he is more than just a graphic artist but his art was the 
crux of the original agreement.

(AP 56.1 RSUF ¶ 9.)  

In exchange for the exclusive rights to the “Obey” logo and Mr. Fairey’s designs, Obey 

Clothing pays a tiered royalty to Obey Giant on sales of all Obey Clothing products.  (Broders 

Decl. ¶¶ 3-4, Exs. A-C; AP SUF ¶ 47.)  Mr. Fairey also has creative control over any design 

created and put out by Obey Clothing or its designers, freelance or otherwise.  (Broders Decl. ¶ 

4, Ex. B (Amended and Restated Trademark License Agreement, Section 9.2 (“All Licensee 

created or outsourced graphic designs must be approved in writing by [Shepard Fairey] in 

advance of production.”)).)  The license agreement expressly acknowledges that Mr. Fairey 

“occasionally incorporates into [his] art … [the] protectable intellectual property of a third 

party,” (AP SUF ¶ 50 (emphasis added)), and provides for Obey Clothing to indemnify Obey 

Giant for the use of Mr. Fairey’s artwork, rather than the other way around.  (See AP SUF ¶ 49.)

C. Obey Clothing’s Efforts In This Case To Distance Itself From Mr. Fairey

In its motion papers, Obey Clothing seeks to distance itself from Mr. Fairey, who 

admittedly tried to destroy documents and fabricated other evidence in this case.  For example, 

Obey Clothing refers to itself in its motion papers by its corporate name, One 3 Two, Inc., 
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denying that any of its owners has “any financial stake” in Mr. Fairey’s corporate entities.  (OC 

MSJ 6.)  The undisputed evidence in this case shows, however, that the connection between 

Obey Clothing and Mr. Fairey is both broad and deep.

By its own admission, Obey Clothing owes its existence to Mr. Fairey, having been 

“formed in 1999 for the purpose of selling apparel featuring” his designs.  (Broders Decl. ¶ 2; 

OC MSJ 3; OC SUF ¶ 9).)  Indeed, Obey Clothing derives its very name from the “Obey” 

trademark and stylized logo created by Mr. Fairey and licensed to Obey Clothing, versions of 

which are pictured below:

  

(AP MSJ 11-12; AP CSMF ¶ 2)  

Many of Obey Clothing’s apparel and merchandise items prominently feature the “Obey” 

logo in its various forms (examples pictured below).  

 



8

(AP CSMF ¶ 7.)  Indeed, Obey Clothing’s marketing materials and all of the hang tags and neck 

tags (examples pictured below) that it uses on its apparel are branded with the “Obey” logo:

(AP CSMF ¶ 8.)  Obey Clothing does not have, or use on its apparel, any One 3 Two logo.

Obey Clothing markets itself to consumers as a close affiliate of Mr. Fairey, highlighting 

their connection on its website, obeyclothing.com, and in its company domain name, e-mail 

addresses, and advertising and marketing materials, all of which refer to it simply as “Obey 

Clothing.”  (AP 56.1 RSUF ¶ 27; Docket # 162, Declaration of Regan Donald Juncal dated Jan. 

4, 2011 (“Juncal Decl.”) ¶ 3, Ex. H.)  Obey Clothing’s marketing materials draw no distinction 

between the “Obey” brand, Mr. Fairey, and Obey Clothing.  (Juncal Decl. ¶ 3, Ex. H (2010 Look 

Book 49).)  Obeyclothing.com lists Obey Giant Art, as well as Mr. Fairey’s design firm, Studio 

Number One, Inc., and art gallery, Subliminal Projects, as Obey Clothing’s “Family” and has 

active links to their respective websites.  (AP 56.1 RSUF ¶ 27 (Docket # 158, Declaration of 

Brendan T. Kehoe dated January 6, 2011 (“Kehoe Decl.”) ¶ 20, Ex. 19).)  The site discusses Mr. 

Fairey’s creation of the “Obey” logo and implies that Mr. Fairey himself started Obey Clothing: 

“Obey Clothing was launched in 2001 when Shepard Fairey saw clothing as an opportunity to be 

creative on many levels and t-shirts as another canvas for his graphics.”  (Id. (Kehoe Decl. ¶ 12, 

Ex. 11).)  The site also includes photo and video galleries featuring images of Mr. Fairey’s 

designs, gallery displays, and street-art installations. (AP 56.1 RSUF ¶ 27 (Declaration of 
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Brendan T. Kehoe dated January 26, 2011 (“Kehoe Opp. Decl.”) ¶ 21; Ex 93).)  

Obeyclothing.com even hosts a blog that, in addition to announcing new Obey Clothing products 

and sales events, tracks Mr. Fairey’s major appearances.  (Id. (Kehoe Opp. Decl. ¶ 22; Ex 94).)

In turn, obeygiant.com, Mr. Fairey’s website, frequently announces Obey Clothing’s promotions 

and sales, and has active links to obeyclothing.com under its “Industries” section and through its 

online “Store.”  Notably, Obey Clothing’s website does not include a single reference to Obey 

Clothing’s nominal corporate name, One 3 Two, Inc. (Id. (Kehoe Opp. Decl. ¶ 30; Ex 102).)

Obey Clothing has acknowledged that Mr. and Mrs. Fairey, as owners of Obey Giant Art 

and Obey Giant, “definitely do market the brand as a whole.”  (AP 56.1 RSUF ¶ 27 (Kehoe Opp. 

Decl. ¶ 7, Ex. 79).)  For its part, Obey Clothing frequently uses Mr. Fairey’s artwork and art-

related appearances as a marketing tool for its apparel and merchandise. For example, to coincide 

with Mr. Fairey’s 2010 show at the (now-closed) Deitch Project gallery in Manhattan, Obey 

Clothing opened a “pop-up shop,” or temporary storefront, just a few blocks away to sell Obey 

Clothing apparel and merchandise (photographed below). (Id. (Kehoe Opp. Decl. ¶ 25, Ex. 97).)

More recently, at an Irvine, California retailer, Obey Clothing held a promotional event 

prominently featuring Mr. Fairey’s artwork, including a live artwork installation by one of Mr. 

Fairey’s art assistants. (AP 56.1 RSUF ¶ 27 (Kehoe Opp. Decl. ¶ 26, Ex. 98).))
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As Obey Clothing itself recognized in September 2008, Obey Giant is effectively a 

partner in Obey Clothing, receiving a greater share of the company’s profits than any of its actual 

owners.  (AP 56.1 RSUF ¶ 3 (“[Obey Giant] already ostensibly ha[s] an ownership position in 

[Obey Clothing’s] business. You receive  of net sales of OBEY clothing whether we make 

money or not.  That percentage is far greater than any of the partner’s profits.”).)

D. The Obama Photo and the Obama Image

The Obama Photo, a portrait of then-Senator Barack Obama, was made by then-AP staff 

photographer Mannie Garcia on April 27, 2006, at the National Press Club in Washington D.C., 

where Mr. Garcia was covering a press conference about Darfur.  (AP SUF ¶ 75.)  The Obama 

Photo, shown below, captured Mr. Obama gazing upward and to the right against the backdrop 

of the American Flag.  (AP SUF ¶ 76.)  It is undisputed that the AP owns a valid copyright, 

Registration No. VA-1-356-885, in the Obama Photo.  (AP SUF ¶ 78; OC MSJ 16.)

As discussed more fully in the AP’s opening motion papers, (AP MSJ 16-18), the Obama 

Photo is the result of Mr. Garcia’s significant creative skill and judgment.  It captures Mr. 

Obama’s expression, pose, demeanor and other essential qualities at a particular moment in time.  

(AP SUF ¶ 83.)  Indeed, Mr. Garcia testified that, in making the Obama Photo, he intended to go 
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beyond simply capturing the news of the day — rather, his aim was to make a “portrait” that 

“capture[d] the essence of Senator Obama.”  (AP SUF ¶ 73.)  To do so, Mr. Garcia made creative 

choices about at least the following aspects of the Obama Photo: (i) framing; (ii) composition; 

(iii) what lens to use; (iv) depth of field; (v) his positioning relative to Mr. Obama; and (vi) the 

key moment in time to make the portrait.  (AP SUF ¶¶ 82, 85-87.)  As Fairey’s own visual 

studies expert, Professor Marita Sturken, Ph.D., of New York University testified, Mr. Garcia 

also used effective political portraiture techniques, such as capturing Mr. Obama in a classic 

political pose to depict him in an inspiring, flattering manner, appearing “presidential,” 

“thoughtful,” “serious,” and in a “flattering light.” (AP SUF ¶¶ 80-81.)

The parties agree that Mr. Fairey made the Obama Image by copying a digital version of 

the AP’s copyrighted Obama Photo.  (AP MSJ 18-20; OC MSJ 16.)  As a simple comparison of 

the Obama Photo, Mr. Fairey’s intermediate computerized version, and the Obama Image shows 

to even the most casual observer, Mr. Fairey copied the Obama Photo nearly verbatim to make 

the Obama Image.  (See AP SUF ¶¶ 112-16.) 

  AP’s Copyrighted Photo  Mr. Fairey’s  Obama “Progress”
 Computerized “Rough Cut”

In fact, Mr. Fairey copied the very characteristics that helped to make the Obama Photo a 

compelling political portrait, including the pose, expression, angle, point of view, and 
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composition — all of which contributed the sense of vision, intelligence, thoughtfulness, and 

leadership that the Obama Photo captures in Mr. Obama.  (AP SUF ¶¶ 114-16).

E. Obey Clothing’s Concerns About The Source Of The Obama Image

Obey Clothing claims that it “unwittingly reproduced” the Obama Image at issue in this 

case on the Obama Merchandise, (OC MSJ 2), suggesting that its use of the Obama Photo was 

somehow accidental.3  This preposterous claim is directly contradicted, however, by Obey 

Clothing’s own statements.  In fact, it repeatedly asked Mr. Fairey for permission to use the 

Obama Image on apparel, despite knowing full well that it ran the risk of a claim by the 

photographer whose photo was the source image for the Obama Image.  (AP MSJ 20, 21.)

On February 20, 2008, just weeks after Mr. Fairey posted the Obama Image online and 

Obey Giant Art sold its first run of posters using the image, Mr. Juncal of Obey Clothing asked 

Mr. Fairey whether he had the rights to use the Obama Image on t-shirts.  (AP MSJ 20.)  

Undeterred by the initial response of “unfortunately not” from Mr. Fairey’s business manager, 

Mr. Juncal successfully pressed the issue again just days later.  (Id. at 21)  On February 28, 2008, 

Mr. Fairey sent Christoper Broders of Obey Clothing the digital artwork for the Obama Image so 

that Obey Clothing could start producing Obama Merchandise.  (Id.; OC MSJ 8.)

In a March 25, 2008 e-mail copying Mr. Broders and Romeo Trinidad of Obey Clothing, 

Mr. Juncal first reiterated his interest in selling the Obama Merchandise, stating that “your tee 

should be the seminal one for the people,” (AP MSJ 21), and then expressly acknowledged the 

risk of a claim by the photographer whose photo was the source image for the Obama Image:

  
3 Because copyright infringement is a strict liability violation, whether Obey Clothing used the Obama Image 
unintentionally or deliberately is wholly irrelevant.  Bryant v. Europadisk, Ltd., No. 07 Civ 3050 (WGY), 2009 WL 
1059777, at *5 (S.D.N.Y. Apr. 15, 2009) (noting that plaintiff “need not prove wrongful intent or culpability in 
order to prevail” (citation omitted)).
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Another issue is since we do not know who the photographer is that took the photo you 
used for the art, and Olivia [Perches at Obey Giant Art] does not think we could get a full 
release to sell and use the image to retailers from Obama’s camp.  Olivia’s concerned, 
and I agree, that if we sold it to Urban [Outfitters, one of Obey Clothing’s largest 
customers] and the photographer came at Urban, that could open other legal issues.

(AP 56.1 RSUF ¶¶ 14 (Kehoe Decl. ¶ 63, Ex. 62), 18 (D. Juncal Dep. (Mar. 23, 2010) 98:19-

102:22.)  Mr. Juncal did not produce a copy of this e-mail, as Obey Clothing claims that all of his 

e-mails created prior to April 23, 2008 were lost, and never recovered, when he allegedly 

changed computers and his old laptop was “retire[d].”  (AP 56.1 RSUF ¶ 17; AP CSMF ¶ 9.)

Despite acknowledging this risk, however, Obey Clothing never made any effort to 

determine whether Mr. Fairey or Obey Clothing had the right to use the Obama Photo as the 

source of the Obama Image in Obey Clothing’s production, distribution, and sale of the Obama 

Merchandise.  (AP 56.1 RSUF ¶ 18.)  Nor did Obey Clothing make any effort to identify who the 

photographer was who made the source image or who owned the copyright in the source image.  

(AP 56.1 RSUF ¶ 18.)  Instead, Obey Clothing chose to proceed regardless, and by mid-April 

2008, it had already shipped thousands of units of the Obama Merchandise to Urban Outfitters.4  

(Kehoe Decl. ¶ 64, Ex. 63 (Obama Commission Report, 6).) 

F. Obey Clothing’s Aggressive Commercial Exploitation of the Obama Image

Obey Clothing admits that it sold numerous apparel styles featuring the Obama Image, 

including some that displayed the Obama Image stripped of its red-white-and-blue color scheme 

  
4 Obey Clothing claims its sales began at the behest of Urban Outfitters.  (OC MSJ 7.)  But as early as June 30, 
2008, when it already had significant orders pending with Urban Outfitters, Obey Clothing had decided to offer 
Obama Merchandise to all of its accounts.  (AP CSMF ¶ 15.)  It ultimately distributed and sold the Obama 
Merchandise to more than 100 other retailers, including substantially all of its major accounts such as Nordstrom, 
Active Ride Shop, Karmaloop, Inc., Metropark, and Zumiez.  (AP CSMF ¶ 16.)  Notably, the t-shirt design bearing 
the Obama Image that Obey Clothing distributed and sold to Urban Outfitters became the retailer’s number-one-
selling tee, displacing a design that had apparently held that position for over a year and a half. (AP CSMF ¶ 14.)
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and others without the “Progress” tagline commonly associated with the image (example 

pictured below).  (Id.)

Obey Clothing’s Obama Merchandise (examples)

Obey Clothing asserts that “the Obama Merchandise did not prominently display the One 

3 Two logo anywhere” (OC MSJ 27), but the simple fact is that none of Obey Clothing’s 

products bear the One 3 Two logo because there is no such logo.  Rather, all of the Obama 

Merchandise featured the “Obey” logo in its front graphic and the “Obey” trade name on its neck

tag and, on certain styles, as its back graphic (examples pictured below).  (AP CSMF ¶ 10.)

 
 Obey Logo on Front of           Obey “Neck Tag” on  Obey Tradename on Back of
 Obama Merchandise  Obama Merchandise  Obama Merchandise 

Obey Clothing concedes that it sold substantial quantities of the Obama Merchandise.  

(OC MSJ 8.)  According to its own documents, from April 2008 to August 2009, Obey Clothing 

sold over 233,800 units of the Obama Merchandise, generating approximately  in 



15

revenue.  (AP SUF ¶¶ 144, 155.)  More than 43% of these sales occurred after November 4, 

2008, the date of President Obama’s victory in the general election.  (AP CSMF ¶ 17).  And it 

sold nearly 37,000 units of Obama Merchandise, or over 15% of the total, after February 9, 2009, 

when Mr. Fairey began the present lawsuit by filing a complaint for declaratory judgment against 

the AP.  (Id.)  Obey Clothing also admits that it profited handsomely from these sales, generating 

more than  in revenue and at least  in profit.  (AP SUF ¶ 150; OC MSJ 24.)5

G. The Obama Image and Merchandise Benefitted Obey Clothing Indirectly, Beyond 
The Millions In Revenue That They Generated

Obey Clothing’s own damages expert calculated that it realized up to  in 

indirect revenue related to the company’s infringing activities (the AP believes that the true 

number is much higher).  (AP CSMF ¶ 47.)  Yet, in its motion, Obey Clothing denies that it 

received any indirect benefits from the Obama Image and Merchandise (OC MSJ 23-27).  But 

that contention is directly contradicted by the evidence in this case, including admissions from 

Obey Clothing’s own principals and employees that the Obama Image and Merchandise 

increased awareness and sales of the “Obey” brand, resulting in a significant increase in the 

overall value of Obey Clothing, and also the calculations of Obey Clothing’s own expert.

It is undisputed that the Obama Image was hugely popular.  Fairey’s own marketing 

material boasts that it brought Mr. Fairey’s art to a “new height of prominence.” (AP CSMF ¶ 

19.)  It also benefitted Obey Clothing by:

• Increasing Obey Clothing’s exposure and awareness with the public, which 
helped lead to increased sales, (AP CSMF ¶¶ 31-33, 34);

  
5 The parties’ experts disagree regarding the amount of costs and expenses that Obey Clothing can appropriately 
deduct from the  in revenue that it earned directly from its sale of the Obama Merchandise.  (OC MSJ 
24.)  This issue, however, is best resolved by the fact finder after the Court decides the parties’ pre-trial motions and 
after the AP establishes Obey Clothing’s liability for copyright infringement.
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• Leading to increased prices for Fairey’s artwork as a whole, including the artwork 
featured on Obey Clothing’s merchandise, (AP CSMF ¶ 23); and 

• Opening new markets for Obey Clothing, including in middle America and 
international markets.  (AP CSMF ¶¶ 29- 30.)

In 2008, Obey Clothing’s gross revenue grew more than 50% and its net profit grew more 

than 92% — more than double the growth rate during the period 2006 to 2007.  (AP CSMF ¶ 

36.)  Obey Clothing largely maintained this growth in 2009 despite the global recession.  (AP 

CSMF ¶ 38.)  And this growth allowed Obey Clothing to quadruple its distribution of profits to 

its six owners during 2008-2009, as compared to the period 2006-2007.  (AP CSMF ¶¶ 39-41.)

H. Obey Clothing’s Purported Donations to the Obama Campaign

There is no evidence that Obey Clothing ever donated any money from the Obama 

Merchandise to President Obama’s 2008 Campaign.  Nonetheless, Obey Clothing asserts in its 

motion that it intended to use its profits from the Obama Merchandise to support Mr. Obama, 

purporting to use  of its profits for that purpose.  (OC MSJ 8.)  This is simply false.6

First, Obey Clothing’s purported intent is belied by the evidence regarding its actions.  

Although it made more than in direct revenue from the Obama Merchandise, (AP 

SUF ¶ 150), there is no evidence that Obey Clothing ever made a donation of any amount to the 

Obama Campaign.  Instead, Obey Clothing’s purported Obama-related donations involved 

activities such as (i) giving promotional items to its own retail accounts, including Zumiez, one 

of its largest customers, which of course would have benefitted Obey Clothing in both marketing 

its Obama Merchandise and in helping to ingratiate Obey Clothing with its largest customer; and 

(ii) making additional promotional copies of posters bearing the Obama Image.

  
6 Even if Obey Clothing did have the intent it claims and did give away what it says it did, that would be irrelevant 
for purposes of this motion.  With respect to the AP’s copyright infringement and DMCA claims, what Obey 
Clothing intended to do with the money it made is irrelevant.  
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Second, Obey Clothing’s assertion that it used at least  of profits related to the 

Obama Merchandise for Obama campaign-related projects is both wrong and misleading.  Obey 

Clothing includes numerous apparel items that it purportedly donated to certain companies, 

including Zumiez, some of which make no reference at all to President Obama or his 2008 

campaign.  (AP CSMF ¶ 43.)  Moreover, Obey Clothing includes the wholesale value of these 

promotional items rather than their cost (i.e., the amount it cost to make them), resulting in a 

significant overstatement.  (AP CSMF ¶ 43.)7  As one example, Obey Clothing counts  

for t-shirts that it gave to Zumiez although it spent less than  producing the shirts (i.e., 

nearly  less than the amount Obey Clothing claims).  (AP CSMF ¶¶ 44-45.) 

In addition to these overstatements, Obey Clothing’s own expert asserted that  of 

the  in purported “donations” consisted of advertising and marketing costs specifically 

related to the company’s promotion and sale of the Obama Merchandise.  (AP CSMF ¶ 46 

(Kehoe Opp. Decl. ¶ 15, Ex. 87.)  These costs, which Obey Clothing itself has argued related to 

the production, distribution, and sale of the Obama Merchandise, (id.),  are a far cry from 

legitimate campaign donations.

ARGUMENT

I. LEGAL STANDARD

The party seeking summary judgment has the burden of “informing the district court of 

the basis for its motion” and identifying the matter that “it believes demonstrate[s] the absence of 

a genuine issue of material fact.”  Celotex Corp. v. Catrett, 477 U.S. 317, 323 (1986).  Facts and 

inferences are to be construed in favor of the non-movant.  Harlen Assocs. v. Village of Mineola, 

  
7 Mr. Broders recognizes this distinction in the declaration he submitted in support of the present motion.  (See
Broders Decl. ¶ 13 (Obey Clothing “donated goods valued at least  to efforts to promote Obama’s bid for 
the presidency.”) (emphasis added).)
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273 F.3d 494, 498 (2d Cir. 2001).  Because Obey Clothing’s documents and testimony show that 

it cannot meet its burden, its motion for summary judgment should be denied in its entirety.

II. BECAUSE THE OBAMA IMAGE IS SUBSTANTIALLY SIMILAR TO THE 
OBAMA PHOTO, OBEY CLOTHING’s MOTION SHOULD BE DENIED

As set forth in the AP’s January 6, 2011, memorandum of law in support of its motion for 

summary judgment, which is incorporated herein by reference, the undisputed facts and relevant 

legal authorities clearly demonstrate that AP is entitled to summary judgment because the 

Obama Image is substantially similar to the Obama Photo.

In the Second Circuit, the test for substantial similarity is “whether an average lay 

observer would recognize the alleged copy as having been appropriated from the copyrighted 

work.”  Silberman v. Innovation Luggage, Inc., No. 01 Civ. 7109 (GEL), 2003 WL 1787123, at 

*8-9 (S.D.N.Y. Apr. 3, 2003) (granting summary judgment in favor of photographer where 

defendant copied and altered a portion of his photograph of the New York City skyline) (quoting 

Ideal Toy Corp. v. Fab-Lu Ltd., 360 F.2d 1021, 1022 (2d Cir. 1966)); Steinberg v. Columbia 

Pictures Indus., Inc., 663 F. Supp. 706, 711 (S.D.N.Y. 1987) (same); Silverman v. CBS, Inc., 632 

F. Supp. 1344, 1351-52 (S.D.N.Y. 1986) (same); see also Rogers v. Koons, 960 F.2d 301, 307-

08 (2d Cir. 1992) (the test is “whether the ordinary observer, unless he set out to detect the 

disparities, would be disposed to overlook them, and regard their aesthetic appeal as the same”) 

(internal citation omitted); United Feature Syndicate, Inc. v. Koons, 817 F. Supp. 370, 377 

(S.D.N.Y. 1993) (same).  As the Second Circuit has stated: 

[I]nfringement analysis is not simply a matter of ascertaining similarity between 
components viewed in isolation.  For the defendant may infringe on the plaintiff’s work 
not only through literal copying of a portion of it, but also by parroting properties that are 
apparent only when numerous aesthetic decisions embodied in the plaintiff’s work of art 
— the excerpting, modifying, and arranging of public domain compositions, if any, 
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together with the development and representation of wholly new motifs and the use of 
texture and color, etc. — are considered in relation to one another.

Tufenkian Import/Export Ventures, Inc. v. Einstein Moomjy, Inc., 338 F.3d 127, 134 (2d Cir. 

2003) (reversing denial of summary judgment for plaintiff after applying “total concept and feel” 

analysis and finding that defendant copied distinctive, creative aspects of rug design).  Moreover, 

in cases such as this where access is admitted (and indeed, Mr. Fairey has admitted not only 

access but that he actually copied the Obama Photo), the necessary degree of similarity may be 

less than would be necessary absent proof of access.  Steinberg, 663 F. Supp. at 714 (“As 

defendants have conceded access to plaintiff’s copyrighted illustration, a somewhat lesser degree 

of similarity suffices to establish a copyright infringement than might otherwise be required.”).

The court’s decision in Silberman v. Innovation Luggage, Inc., which like this case 

involved the copying of a photo to make a poster, is directly applicable.  In 1982, plaintiff Henri 

Silberman, a professional photographer living in New York, made a black-and-white photo of 

the Lower Manhattan skyline as seen from Brooklyn.  2003 WL 1787123, at *2.  He sold several 

prints and also licensed it to Wizard & Genius-Idealdecor, AG (“Wizard”), which made and sold 

posters of the photo.  Id.  In 2000, the visual displays manager for Defendant Innovation 

Luggage, Inc. (“Innovation”) saw the photo in Wizard’s catalog, scanned the center portion of it 

from the catalog and enlarged it to make posters, some of which he tinted green, as well as using 

the image on smaller pricing cards.  Id. at *3.  Silberman discovered the infringement when he 

saw one of the posters in the window of one of Innovation’s luggage stores in Manhattan.  Id.

Because there was no dispute that Innovation had actually copied the photo, the court 

turned to the question of whether the two works were substantially similar.  It first addressed 

Innovation’s argument that it had copied so little of the photo that “a lay observer would not 

recognize the similarity.”  Id.  Noting that “there are no bright line rules for what constitutes 
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substantial similarity,” id., the court rejected Innovation’s argument, stating that though it had 

only copied a portion of the photo, a “lay observer, if confronted with the Innovation material 

and the Skyline Photograph, would have little trouble recognizing the source of the copy.”

As for Innovation’s assertion that the photo itself was “due little protection . . . because it 

is a photograph of a very familiar cityscape,” it too failed.  Id  Finding that Innovation had 

“precisely reproduced” Silberman’s photo, the court concluded that a jury “could only find that 

the Innovation copies are actual copies of a portion of the [photo], and that there is substantial 

similarity between those unauthorized reproductions and the original copyrighted work.” Id. at *9.

Also applicable is Steinberg v. Columbia Pictures Industries, Inc., where Judge Stanton 

granted summary judgment for Saul Steinberg on his claim that the movie poster for “Moscow 

on the Hudson” was substantially similar to Steinberg’s cover illustration for the March 29, 1976 

issue of The New Yorker.  663 F. Supp. at 713-14.  Steinberg’s well-known illustration:

[P]resents a bird’s eye view across a portion of the western edge of Manhattan, past the 
Hudson River and a telescoped version of the rest of the rest of the United States and the 
Pacific Ocean, to a red strip of horizon, beneath which are three flat land masses labeled 
China, Japan and Russia. . . . The parts of the poster beyond New York are minimalized 
to symbolize a New Yorker’s myopic view of the centrality of his city to the world.  The 
entire United States west of the Hudson River, for example, is reduced to a brown strip 
labeled “Jersey,” together with a light green trapezoid with a few rudimentary rock 
outcroppings and the names of only seven cities and two states scattered across it.  The 
few blocks of Manhattan, by contrast, are depicted and colored in detail.  The four square 
blocks of the city, which occupy the whole lower half of the poster, include numerous 
buildings, pedestrians and cars, as well as parking lots and lamp posts, with water towers 
atop a few of the buildings.  The whimsical, sketchy style and spiky lettering are 
recognizable as Steinberg’s.

Id. at 710.  

The defendants’ poster showed the film’s three main characters against a bird’s eye view 

of Manhattan, looking east toward Europe and then a cluster of buildings labeled “Moscow,” 

with four New York city blocks, including detailed buildings, pedestrians, cars and water towers, 
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in the center of the image, together with a blue strip labeled “Atlantic Ocean,” a red strip for the 

horizon, a band of blue wash for the sky, and spiky lettering and text depicted in The New 

Yorker’s typeface.  Id. at 710-11.  Defendant Columbia Pictures’ executive art director admitted 

buying a copy of plaintiff’s poster and hanging it on his office wall while working on the movie 

poster, and directing the artist who drew the movie poster to use plaintiff’s poster “to achieve a 

more recognizably New York look,” including copying a particular building.  Id. at 710.  

Because, as in Silberman, access was undisputed, the Steinberg court also focused on 

substantial similarity, concluding that defendants’ poster was “so similar that it is impossible, 

especially in view of the artist’s testimony, not to find that defendants’ impermissibly copied 

plaintiff’s.”  Id.  After comparing the works, the Steinberg court first concluded that defendants 

had not merely copied the “idea” of the plaintiff’s poster — “a map of the world from an 

egocentrically myopic perspective” — but also had copied plaintiff’s expression of that idea, 

including the style of the illustration and Steinberg’s wholly made-up buildings.  Id. at 712.  

Second, the court concluded that although defendants did not copy all of plaintiff’s poster, they 

had copied its essential qualities, which constituted infringement.  Id at 713 (“[T]his case 

involves the entire protected work and an iconographically, as well as proportionately, 

significant portion of the allegedly infringing work.”).  Third, the court rejected the defendant’s 

scenes a faire argument, finding that although a depiction of “New York City blocks could be 

expected to include buildings, pedestrians, vehicles, lampposts and water towers,” it was the 

defendants’ copying of the plaintiff’s particular depiction of those elements that constituted 

infringement.  Id. at 713-14.  Finally, the court noted that the defendant’s “process” — which 

involved copying portions of plaintiff’s actual work and adding new elements to it — was also 

probative of the substantial similarity between the two works.  See id.



22

Here, Obey Clothing makes substantially the same arguments as the unsuccessful 

defendants in Silberman and Steinberg, which should be rejected here too for the same reasons.

A. The Obama Photo Contains Creative Expression That Does Not Merge With 
The Idea Of A Political Portrait

Obey Clothing asserts that because Mr. Garcia did not “create the scene” 8 when making 

the Obama Image, the photograph is not sufficiently creative to constitute protectable expression, 

and thus the Obama Image could not have copied protectable expression.  (OC MSJ 17.)  

According to Obey Clothing’s reasoning, a copyright owner can never protect a photograph of 

something that the photographer did not create.  This argument makes no sense, as it suggests 

that photographers such as Ansel Adams, Alfred Steiglitz, Cecil Beaton, Irving Penn, Henri 

Cartier-Bresson, Walker Evans, Richard Avedon, Annie Liebovitz, and myriad others whose 

works depict actual people, places or things would automatically be denied copyright protection 

for those works because they did not create the subject matter for them.

Such a conclusion, in addition to being absurd, flies in the face of well-established case 

law stretching back more than a hundred years.  As discussed in the AP’s opening brief, the 

cases make clear that copyright protection for the creative aspects of a photograph includes such 

elements as the composition, depth of field, depiction of light and shadow, the particular moment 

in time that was captured, the placement and timing — indeed, any variant that is involved in 

creating the photo.  See, e.g., Burrow-Giles Lithographic Co. v. Sarony, 111 U.S. 53, 58, 60 

(1884) (finding infringement where defendant copied the depiction of light and shadow in the 

original photograph); Rogers, 960 F.2d at 307 (finding infringement where defendant copied the 

  
8 That Obey Clothing lumps this argument in its brief into a section discussing the scenes a faire doctrine, which 
deals more with typical characters and settings and has nothing to do with control over the subject matter, 
demonstrates Obey Clothing’s misunderstanding of copyright law in general.  (See OC MSJ 17-18.)
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subject matter, pose, expression, composition, lighting, angle, depth of field, and timing from 

plaintiff’s photo); Pagano v. Chas. Beseler Co., 234 F. 963, 964 (2d Cir. 1916) (finding 

infringement where defendant copied the moment in time captured in plaintiff’s photograph); 

Edison v. Lubin, 122 F. 240, 242 (3d Cir. 1903); Silberman, 2003 WL 1787123, at *9; Time Inc. 

v. Bernard Geis Assocs., 293 F. Supp. 130, 142-43 (S.D.N.Y. 1968) (finding infringement where 

defendant copied plaintiff’s particular use of equipment, angle, placement, and timing in making 

the famed Zapruder film); Altman v. New Haven Union Co., 254 F. 113, 118 (D. Conn. 1918)

(finding that defendant’s reproduction and use of photographer’s class photographs was 

infringement).

Indeed, courts have routinely held that photographs of pre-existing people, places and 

things are entitled to strong copyright protection against the sort of near-verbatim copying 

involved here.  See, e.g., Rogers, 960 F.2d at 307-08 (granting plaintiff’s motion for summary 

judgment where defendant Jeff Koons’ sculpture infringed plaintiff’s photograph of a couple 

with puppies sitting on their laps); SHL Imaging, Inc. v. Artisan House, Inc., 117 F. Supp. 2d 

301, 310-11 (S.D.N.Y. 2000) (granting plaintiff’s motion for summary judgment where 

defendant illicitly copied plaintiff’s photos of framed mirrors); Images Audio Visual Prods., Inc. 

v. Perini Bldg. Co., 91 F. Supp. 2d 1075, 1084-85 (E.D. Mich. 2000) (granting plaintiff’s motion 

for summary judgment and holding that aerial photographs of construction site taken by 

professional photographer were creative works that were more than just factual because of the 

“creative insight provided by a professional photographer, whether he is shooting a construction 

site or a natural scene”); Eastern Am. Trio Prods., Inc. v. Tang Elec. Corp., 97 F. Supp. 2d 395, 

418-19 (S.D.N.Y. 2000) (finding that defendants infringed plaintiffs’ photographs of telephones 

by copying the photos from plaintiff’s telephone catalog and using the photos in their own 
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catalog); Scanlon v. Kessler, 11 F. Supp. 2d 444, 447 (S.D.N.Y. 1998) (holding that defendant 

infringed plaintiff’s copyrighted photographs taken at events hosted by defendant by using the 

photos on its website and giving them to a writer for use in an unrelated publication); Campbell 

v. Koons, No. 91 Civ. 6055, 1993 WL 97381, at *3 (S.D.N.Y. Apr. 1, 1993) (granting summary 

judgment to plaintiff where defendants Jeff Koons made a three-dimensional sculpture based on 

plaintiff’s photo and rejecting Koons’s argument that he did not copy all of the photo).

In Silberman, Innovation similarly argued that plaintiff could not claim rights in the New 

York skyline.  2003 WL 1787123, at *8-9.   The court noted, however, that Silberman had not 

claimed it “copied the concept of Silberman’s photograph by sending a photographer to Brooklyn 

to make recreate the conditions of that photograph,” but rather that it took his “particular means of 

expressing the skyline concept . . . precisely as he composed and created it.”  Id. at *8.  It noted 

that “[w]hile the subject of the photograph may be so familiar as to have reached iconic status, 

novelty of subject matter is not required,” id. at *9, and concluded that Innovation had “precisely 

reproduced” the protectable elements of the photo, which included “almost any . . . variant 

involved’ in the creation of the photo.”9  Id. (quoting Rogers, 960 F.2d at 307).

The same reasoning applies here.  While it is certainly true that the AP does not have 

exclusive rights to President Obama’s face, the AP does own a copyright in its particular 

photographic expression of Mr. Obama’s facial features and qualities as depicted in the Obama 

  
9 Although Steinberg involved an illustration rather than a photo, its discussion of the idea-expression dichotomy is 
also informative.  The court noted that although defendants “cannot be held liable for using the idea of a map of the 
world from an egocentrically myopic perspective,” “[e]ven at first glance, one can see the striking stylistic 
relationship between the posters.”  Id at 712.  The similarities included the “sketchy, whimsical style,” the bird’s eye 
view across Manhattan, four city blocks depicted in detail, and the narrow bands of blue and red in the distance.  Id.  
Although not all of the details in the two works were identical, “many of them could be mistaken for one another.”  
Id. at 713.  It concluded that “the demonstrable similarities are such that proof of access, although in fact conceded, 
is almost unnecessary.”  Id. at 714.  The same is true here, as the Obama Image unmistakably replicates the 
expression of the Obama Photo.
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Photo, which were the result of very deliberate creative choices by Mr. Garcia.  See Rogers, 960 

F.2d at 307-08; United Feature Syndicate, 817 F. Supp. at 377; Campbell, 1993 WL 97381, at 

*2.  Those creative choices resulted in a photo that presciently depicted Mr. Obama as a 

visionary leader even before he announced his candidacy.  As discussed in the AP’s motion 

papers, the Obama Photo was used it as a portrait of Mr. Obama on multiple occasions, and Mr. 

Fairey recognized its special qualities as compared to other photos that he considered, and 

rejected, in selecting a source image.10  (AP MSJ 18-20, 33-34.)   

Mr. Fairey copied those very same qualities nearly verbatim to make the Obama Image.  

(See AP SUF ¶ 115.)  Indeed, when the two works are compared side by side, as shown below, it 

is readily apparent that “a lay observer if confronted with [the Obama Image] and [the Obama 

Photo], would have little trouble in recognizing” the source of the Obama Image, see Silberman, 

2003 WL 1787123, at *8, which copies the “distinctly idiosyncratic and particular [creative] 

decisions” embodied in the Obama Photo.  See Tufenkian, 338 F.3d at 134-35.

  
10 Obey Clothing wrongly asserts that the experts for the AP and Fairey agree that Mr. Obama’s pose in the Obama 
Photo is “conventional, not original.”  (OC MSJ 18.)  In fact, neither expert said that the photo was “not original,” 
and Fairey’s expert, Professor Sturken, went so far as to state at her deposition that in using the term “conventional” 
to describe the Obama Photo she did not mean it in a pejorative sense.  (AP 56.1 RSUF ¶ 20)  Rather, as Professor 
Sturken explained, Mr. Garcia used “classic” portraiture techniques such as a three-quarter gaze (which is less 
confrontational than a direct gaze), showing the subject looking into the distance (which helps portray Mr. Obama as 
a strong leader who inspiration and forward-thinking), and shooting the subject from below (which makes Mr. 
Obama look powerful), to create a strong political portrait.  (AP SUF ¶¶ 108-110.)  For her part, the AP’s expert, 
Professor Dahlberg, testified that the Obama Photo was a “compelling visual portrait” with myriad creative qualities 
and significant aesthetic appeal.  (AP SUF ¶ 115.)
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Obey Clothing cites to the expert report of the AP’s art history and photography expert, 

Bard College Professor Laurie Dahlberg, Ph.D., which it also attaches to the Declaration of 

Robin C. Crowther as Exhibit V (Docket # 163), as showing that the pose in the Obama Photo is 

unoriginal.  (OC MSJ 18.)  A review of Professor Dahlberg’s report, however, confirms that 

Obey Clothing mischaracterized and misrepresented her opinions.  In fact, Professor Dahlberg 

concluded that Mr. Garcia exercised numerous creative choices in making the Obama Photo, 

confirmed that the Obama Image took all of the expressive and narrative content of the Obama 

Photo, and explained that Mr. Obama’s likeness as depicted in the Obama Image is either the 

same, or substantially the same, as each corresponding element in the Obama Photo, including:

• The overall composition of Mr. Obama’s head, neck, and chest, including Mr. 
Obama’s pose, expression, and demeanor.  (AP SUF ¶ 115; Docket # 163, 
Declaration of Robyn C. Crowther dated January 5, 2011 (“Crowther Decl.”) ¶ 15, 
Ex. V (Expert Report of Laurie Dahlberg, Ph.D. (“Dahlberg Rpt.”) ¶¶ 43-44).)

• The angle of Mr. Obama’s head, his upward gaze, mouth, nose, ears, eyes, hairline, 
and necktie and lapel.  (AP SUF ¶ 115; Crowther Decl. ¶ 15, Ex. V (Dahlberg Rpt. ¶¶ 
43-44).)

• The photographer’s unique contributions in terms of the view from below, and the 
sizing, cropping, framing, and focus of the image.  (AP SUF 115; Dahlberg Rpt. ¶ 
44.)

• The shading and shadows falling across Mr. Obama’s face, which Mr. Fairey used as 
a guide for the red and blue colors in the Obama Image.  (Dahlberg Rpt. ¶ 37.)

• The tiny but crucial highlights (or “twinkles”) in Mr. Obama’s left and right eyes that 
animate his gaze.  (AP SUF ¶ 116; Dahlberg Rpt. ¶ 43.)

In addition to these essentially identical elements, the Obama Image also copies all of the 

aesthetic qualities of the Obama Photo, including the sense of Mr. Obama’s vision, leadership, 

intelligence, thoughtfulness, which are all also apparent in the Obama Image.  (AP SUF ¶ 117; 

Dahlberg Rpt. ¶ 44.)  Put another way, the power of the photograph in depicting Mr. Obama as a 

patriotic leader are the same qualities that are in the Obama Image.  Any differences between the 
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two images arise from the fact that one is a photo and one is a graphic representation of the same 

photo, and do not alter the conclusion that the Obama Image impermissibly copies the Obama 

Photo.  See Steinberg, 663 F. Supp. at 711 (“copying need not be of every detail so along as the 

copy is substantially similar to the copyrighted work”).

B. Obey Clothing Used All Of The Obama Photo

Obey Clothing also asserts that the Obama Image is not substantially similar to the 

Obama Photo because it did not copy all of the Obama Photo.  (OC MSJ 19-21.)  In Steinberg, 

the defendants’ similarly argued, unsuccessfully, that they had not infringed plaintiff’s work 

because only “a small proportion” of their poster was similar to plaintiff’s illustration.  Id. at 713.  

After noting that there can be infringement where only a small portion of each work is similar, 

the court pointed out that the case actually involved “the entire protected work and an 

iconographically, as well as proportionately, significant portion of the allegedly infringing 

work.”  Id.; see also Rogers, 960 F.2d at 307 (noting that infringement “does not require literally 

identical copying in every detail”); Silberman, 2003 WL 1787123, at *8 (noting that copying a 

“relatively small portion” of a photo is actionable where it “is a central and significant element of 

the original work”); United Feature, 817 F. Supp. at 377 (finding infringement where “even the 

most casual observer” would recognize elements of defendant’s sculpture as copied from 

plaintiff’s cartoon character); Campbell, 1993 WL 97381, at *3 (finding infringement where 

Koons took the “heart” of plaintiff’s photo despite not copying other portions of the photo).

The same is true here, where far from having used only a few unprotectable elements of 

the Obama Photo, the Obama Image incorporates the entire full-frame image from the Obama 

Photo, including the particular framing, cropping, pose, expression, and overall look and feel of 

the Obama Photo as created by Mr. Garcia.  (AP SUF ¶ 115; (Dahlberg Rpt. ¶¶ 43-44.)  Indeed, 
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the taking was so complete that Mr. Fairey even brought the same red, white, and blue patriotic 

color palette in the background of the Obama Photo forward as an overlay on Mr. Obama’s face 

in the Obama Image.  (Dahlberg Rpt. ¶ 37.)  And similar to defendants’ process in Steinberg, Mr. 

Fairey started with the Obama Photo, copied Mr. Obama and the colors of the flag from the 

photograph, and then worked for a few hours on the computer to finalize the image, which Obey 

Clothing then distributed on merchandise with little or no alteration.  As in Steinberg, this use of 

the underlying work constitutes strong evidence of substantial similarity.  663 F. Supp. at 713.

C. The Cases That Obey Clothing Cites Are Not Applicable

Obey Clothing’s reliance on cases applying the scenes á faire doctrine is misplaced, as 

they involve a wholly different factual situation — two photos made by two different 

photographers, one of which allegedly uses the same setting or pose as the other.  Here, in 

contrast, Mr. Fairey did not make his own photo using the same pose as the Obama Photo.  See

Silberman, 2003 WL 1787123, at *8.  Rather, he has admitted copying the Obama Photo in 

making the Obama Image.  See Steinberg, 663 F. Supp. at 711-12 (noting that although a 

drawing of city blocks in New York would be expected to include certain elements such as cars 

and water towers, it was defendants’ copying of the expression of those elements that was 

actionable).  Furthermore, as discussed above, the Obama Image copies virtually all of the 

Obama Photo’s particular expression of the Mr. Obama’s pose and other qualities.  (See supra

pages 25-27; AP MSJ 33-34.)  Thus, the cases on which Obey Clothing relies on are easily 

distinguishable.

For example, in Bill Diodato Photography, LLC v. Kate Spade, LLC, 388 F. Supp. 2d 

382 (S.D.N.Y. 2005), two different photographers made two different photos of a woman’s 

sandals and handbag shot from under a bathroom stall.  See id. at 384-85.  Plaintiff claimed that 
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the defendant copied the pose and setting of the plaintiff’s photograph, but did not claim that it 

used the identical subject matter.  Id.  The court denied the claim, concluding that any slight 

similarities in pose or setting between the two photos, made by two different photographers, 

were far outweighed by significant differences.  Id. at 393.  Similarly, in Kaplan v. The Stock 

Market Photo Agency, Inc., 133 F. Supp. 2d 317 (S.D.N.Y. 2001), the court compared two 

different photographs by two different photographers, each of which depicted a businessman 

standing on a ledge in a typical “suicide jump” pose.  The court there focused on the numerous 

differences between the images, including the particular (i) depiction of the men’s shoes and 

attire, (ii) framing, location, timing, and cropping of the images, and (iii) the “background, 

perspective, lighting, shading, and coloring,” which conveyed different “moods” between the 

two photos.  Id. at 325-27.

Nor does Straus v. DVC Worldwide, Inc., 484 F. Supp. 2d 620 (S.D. Tex. 2007), on 

which Obey Clothing also relies, support a conclusion that the Obama Image did not copy 

protectable expression.  In fact just the opposite is true.  In Straus, the court once again 

considered different photos by different photographers, each of which depicted the golfer Arnold 

Palmer.  Id. at 624-25, 637 (noting that defendant’s photograph “was not copied from, nor taken 

with any awareness of” the plaintiff’s photograph).  Plaintiff claimed that the photos were 

substantially similar because of similarities in Mr. Palmer’s face and pose.  Id. at 637-38.  The 

court rejected the claim because, among other things, the “particular photographic expression” of 

Mr. Palmer was substantially different in the two photographs.  Id. at 638-39.

There is no dispute that Obey Clothing did not use or commission a different photograph 

of Mr. Obama to use on t-shirts — as it could have done when it recognized the risk of a claim 

from the photographer whose image was used to make the Obama Image — but instead chose to 
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use Mr. Fairey’s copy of the Obama Photo.  As a result, the Obama Photo and the Obama Image 

portray exactly the same pose, expression, demeanor, facial features, attire, shading and lighting, 

red, white and blue patriotic coloring, angle, and cropping, as well as numerous other 

similarities.  Obey Clothing has not cited any cases finding no infringement based on facts such 

as these.  Given the degree to which the expression in the Obama Photo was copied in the 

Obama Image that Obey Clothing used, the AP is entitled to summary judgment on this issue.11  

Rogers, 960 F.2d at 308; Silberman, 2003 WL 1787123, at *9; Images Audio Visual Prods., Inc., 

91 F. Supp. 2d at 1086-87; Campbell, 1993 WL 97381, at *3.  At a minimum, the court should 

deny Obey Clothing’s motion for summary judgment.  Mannion v. Coors Brewing Co., 377 F. 

Supp. 2d 444, 463 (S.D.N.Y. 2005) (denying cross-motions for summary judgment on question 

of substantial similarity between plaintiff’s photograph of basketball star Kevin Garnett and 

defendant’s different photograph of another person made to look like Kevin Garnett).

III. OBEY CLOTHING IS CONTRIBUTORILY LIABLE FOR THE INFRINGING
ACTS OF ITS CUSTOMERS. 

It is black-letter law that a party is contributorily liable for the infringement of another 

party where, (i) with knowledge of the infringing activity, it (ii) induces, causes, or materially

contributes to the infringing conduct of another.  See Gershwin Publ’g Corp. v. Columbia Artists 

Mgmt., Inc., 443 F.2d 1159, 1162-63 (2d Cir. 1971) (affirming district court’s grant of summary 

judgment for contributory and vicarious copyright infringement against defendant that organized, 

supervised, and derived substantial financial benefit from concert in which artist performed a 

copyright song without license or permission); Arista Records LLC v. Usenet.com, Inc., 633 F. 

  
11 Obey Clothing has the burden of establishing that its use falls within the affirmative defense of fair use, which it 
has not even attempted to do.  In fact, as discussed at length in the AP’s opening brief, none of the four fair use 
factors weigh in Obey Clothing’s favor and thus its use does not fall within the fair use exception.  (AP MSJ 35-64.)
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Supp. 2d 124, 154 (S.D.N.Y. 2009) (granting plaintiff recording companies’ motion for summary 

judgment on their claim for contributory infringement against defendant file-distribution 

service).   The requisite knowledge may be constructive or actual, and “turning a blind eye” may 

be the constructive equivalent of knowledge.  Arista, 633 F. Supp. 2d at 154.  Here, in addition to 

direct liability for its own infringement, Obey Clothing is also liable for contributory 

infringement because it knew of, and contributed to, the sales and distribution of the Obama 

Merchandise by its customers, including large retailers such as Urban Outfitters and 

Nordstrom’s, who, like Obey Clothing, also profited from infringement of the Obama Photo.

The undisputed facts show that Obey Clothing (i) has for many years been aware of Mr. 

Fairey’s pattern and practice of using others’ copyrighted works without permission, and (ii) 

specifically recognized the risk of a claim by the photographer if it made commercial use of the 

Obama Image.  (AP SUF ¶¶ 53-60; 144, 155.)  Thus, it clearly had both constructive and actual 

knowledge of Mr. Fairey’s, and therefore its own and its customers, infringing use of the Obama 

Photo.  See A&M Records, Inc. v. Napster, Inc., 239 F.3d 1004, 1020 (9th Cir. 2001) (finding 

actual and constructive knowledge its customers’ direct infringement based on its trafficking in 

copyrighted songs);  Screen Gems-Columbia Music Inc. v. Mark-Fi Records, Inc., 256 F. Supp. 

399, 404-05 (S.D.N.Y. 1966) (finding that jury could conclude that radio station, which 

purchased records featuring bootleg songs, and servicing agent, which packaged and mailed 

records, had actual or constructive knowledge of infringing activity given the nature of the 

records, including their source and suspiciously low price).   

Regarding Obey Clothing’s efforts to induce its customers to sell the Obama 

Merchandise, it is clear that Obey Clothing created and fostered an “environment and market” 

for the infringing products, which is sufficient to constitute its contributory liability.  See Arista, 
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633 F. Supp. 2d 124, 155 (finding the requisite material contribution by providing the 

“environment and market for [the] infringing activity”).  It is undisputed that Obey Clothing 

repeatedly asked Mr. Fairey for his permission to sell the Obama Merchandise to Obey 

Clothing’s customer accounts, and that Obey Clothing offered special promotions to its 

customers, including Urban Outfitters, to sell the infringing merchandise.  (AP SUF ¶ 133-136; 

CSMF ¶ 13.)  Obey Clothing’s efforts proved successful, and its t-shirt using the Obama Image 

went on to become Urban Outfitters’ number-one-selling t-shirt design, leading to significant 

revenue for both Obey Clothing and its customers.  (AP CSMF ¶ 14.)  Thus, the second element 

for contributory infringement is also met here.  A&M Records, Inc., 239 F.3d at 1022 (finding 

that Napster provides the “site and facilities for direct infringement” (quotation omitted)); Arista, 

633 F. Supp. 2d at 155.  Because both elements are met, Obey Clothing’s motion for summary 

judgment on the AP’s claim for contributory infringement should also be denied.12

IV. OBEY CLOTHING’S USE OF THE OBAMA IMAGE VIOLATED THE DMCA

Obey Clothing’s motion for summary judgment on AP’s claim under Section 1202(b) of 

the DMCA, which prohibits the illicit removal of copyright management information (“CMI”) 

and the distribution of content with CMI removed, must also be denied because Obey Clothing is 

vicariously liable for Mr. Fairey’s violation of the statute.  The DMCA defines CMI broadly as 

including, among other things, a copyright notice and/or “[t]he name of, and other identifying 

information about, the author of a work.”  See 17 U.S.C. § 1202(c).  See Associated Press v. All 

Headline News Corp., 608 F. Supp. 2d 454, 462 (S.D.N.Y. 2009).  Mr. Fairey violated the 

DMCA when he illicitly removed the AP’s digital copyright notice from the Obama Photo and 

  
12 Obey Clothing also claims that the AP’s declaratory judgment claim fails because there was no direct 
infringement.  (See OC MSJ 22.)  Because, as set forth herein, Obey Clothing is directly liable for its reproduction, 
distribution, and sale of the Obama Merchandise, summary judgment on this claim must also be denied.
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then distributed the Obama Image knowing that CMI had been removed, or altered, without 

authorization.  See 17 U.S.C. § 1202(b).  

There are various ways for AP customers to identify the AP as the copyright owner of an 

image on the Internet, including (i) by using a digital logo (also called a “watermark”), (ii) as 

part of the image’s digital metadata, and/or (iii) in the caption of the photograph.  (See Gerberich 

Decl. ¶ 12.)  Mr. Fairey has testified that when he downloaded the Obama Photo using the 

Google Images search engine on the Internet “it said it was an AP photo,” and that he thought he 

“remember[ed] it being AP because maybe there was a watermark on it or something.”  (Kehoe 

Decl. ¶ 17, Ex. 16.)  Mr. Fairey also has repeatedly claimed that he always thought that the 

source photo was an AP photograph.  (Kehoe Decl. ¶ 17, Ex. 10.)  The copy of the Obama Photo 

that Mr. Fairey downloaded and used to make the Obama Posters was one of the documents that 

he admittedly deleted in the course of this lawsuit, an unaltered copy of which was never 

recovered.  (AP SUF ¶¶ 127-28.)  Separate and apart from his admissions, given Mr. Fairey’s 

bad faith in this regard, the AP is entitled to an adverse inference that he destroyed the original 

copy of the Obama Photo in order to conceal his removal of the AP’s copyright notice and defeat 

the AP’s DMCA claim.  See Gregerson v. Vilana Financial, Inc., No. 06-1164, 2008 WL 

451060, at *7 (D. Minn. Feb. 15, 2008) (granting adverse inference and awarding damages 

where defendant failed to produce original photograph).  Furthermore, it is undisputed that Mr. 

Fairey knowingly distributed the Obama Image and, therefore, that he would have done so 

knowing that CMI had been removed, furthering his infringement.  (AP SUF ¶¶ 132-40.)  Thus, 

Mr. Fairey violated Section 1202(b) of the DMCA.  See Propet USA, Inc. v. Shugart, No. C06-

0186-MAT, 2007 WL 4376201, at *4 (W.D. Wash. Dec. 13, 2007) (finding sufficient evidence 

for a jury to conclude that defendant had reasonable grounds to know that the removal of CMI 
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would “induce, enable, facilitate, or conceal” infringement).  Moreover, AP is also entitled to an 

adverse inference as to Obey Clothing because its principal owner, Don Juncal, allegedly lost his 

e-mail from before April 2008 when his laptop was “retire[d],” and thus it is impossible to say 

whether Mr. Juncal knew about Mr. Fairey’s efforts to distribute the Obama Photo knowing that 

copyright management information had been removed.  (AP CSMF ¶ 9.)

Obey Clothing may be vicariously liable for Mr. Fairey’s actions even if it lacked 

knowledge of his violation of the DMCA.  See Gordon v. Nextel Commc’ns., 345 F.3d 922, 926 

(6th Cir. 2003); Gershwin Publ’g Co., 443 F.2d at 1162 (explaining that vicarious infringers can 

be liable even without actual knowledge of the violation); Broadcast Music, Inc. v. CDZ, Inc., 

724 F. Supp. 2d 930, 935 (C.D. Ill. 2010) (on plaintiffs’ motion for summary judgment, 

concluding that defendants were vicariously liable for infringement “regardless of whether they 

knew that copyright infringement was occurring”).  To hold Obey Clothing vicariously liable, 

the AP must show that Obey Clothing (i) had the right and ability to supervise Mr. Fairey’s 

infringing conduct and (ii) had an obvious and direct financial interest in the infringement.  See

Gordon, 345 F.3d at 926; A&M Records; Gershwin Publ’g Co., 443 F.2d at 1162; Broadcast

Music, 724 F. Supp. 2d at 935.  

As a threshold matter, it is undisputed that Obey Clothing earned substantial revenue 

from Mr. Fairey’s and Obey Clothing’s distribution of the infringing Obama Merchandise. (AP 

SUF  ¶¶ 119-120, 143-50.)  As for the requisite supervision over Mr. Fairey’s conduct, Obey 

Clothing retains the right, and has on occasion exercised its right, to police Mr. Fairey’s 

infringing conduct, which is sufficient for vicarious liability.  See Gordon, 345 F.3d at 926

(applying vicarious liability under copyright law to DMCA Section 1202(b) claims); A&M 

Records, 239 F.3d at 1023 (finding requisite supervision in Napster’s right and ability to prevent 
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users on its system from engaging in infringing conduct because its efforts were less than 

perfect); Broadcast Music, 724 F. Supp. 2d at 935 (granting summary judgment where there was 

requisite supervision such that owners of a music venue were vicariously liable for infringement 

by independent contractor bands).  Under the license agreement with Obey Giant, in which Obey 

Clothing indemnifies Mr. Fairey for the use of his graphics, Obey Clothing maintains the right to 

review graphics that Mr. Fairey or his companies submit, and to refuse to distribute graphics that 

Obey Clothing determines may violate a third-party’s rights.  (AP 56.1 RSUF ¶ 8.)  As Obey 

Giant owner, Justin McCormack, warned Obey Clothing in October 2007, “we must reiterate that 

not all of Shepard’s art can translate to apparel and, in lieu of submitting t-shirt art for our 

approval, you need to use your own best / educated judgment.”  (AP 56.1 RSUF ¶ 8.)  Thus, 

because Obey Clothing is left to police Mr. Fairey’s infringing use of third-party intellectual 

property, which more than satisfies the “ability to supervise” requirement to impose liability on 

Obey Clothing, its motion for summary judgment must be denied on this claim.13  See Gordon, 

345 F.3d at 926; A&M Records, 239 F.3d at 1023; Broadcast Music, 724 F. Supp. 2d at 935.

V. THE AP IS ENTITLED TO RECOVER OBEY CLOTHING’S INDIRECT 
PROFITS BECAUSE OF ITS INFRINGING ACTIVITIES

Obey Clothing’s argument that the AP may not recover indirect profits is meritless as a 

matter of law and mistaken as a matter of fact.  Copyright law allows copyright owners to 

recover indirect profits in order to avoid a windfall to infringers and to thoroughly dis-incentivize 

infringing activities.  See Andreas v. Volkswagen of Am., Inc., 336 F. 3d 789, 795 (8th Cir. 
  

13 The cases that Obey Clothing cites actually support the AP on this claim.  First, unlike in Bridgeport Music, Inc. 
v. WM Music Corp., 508 F.3d 394, 400 (6th Cir. 2007), where no evidence was presented regarding the right to 
police the infringement, the AP has presented evidence that Obey Clothing reserves the right to, and actually does, 
police the graphics submitted by Mr. Fairey and his companies for possible infringement issues.  (AP 56.1 RSUF ¶ 
8.)  Obey Clothing’s citation to Perfect 10, Inc. v. Visa Int’l Service Ass’n, 494 F.3d 788, 806 (9th Cir. 2007), is 
similarly misplaced, as the plaintiff in that case could not show that the defendants had any right to supervise the 
infringing conduct.
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2003) (“The infringer’s profits are awarded to the copyright holder ‘to prevent the infringer from 

unfairly benefiting from a wrongful act.’” (quoting H.R. Rep. No. 94-1476 § 504, at 161)).  Here, 

there is ample evidence, including Obey Clothing’s own admissions, that Obey Clothing’s 

overall business benefitted from its infringement of the Obama Photo in connection with the 

Obama Merchandise, including increased notoriety, heightened awareness of the “Obey” brand 

(which Obey Clothing shares with Shepard Fairey), and an enhanced reputation for commercial 

success that resulted from Obey Clothing’s sale of what would become its leading retail 

distributor’s top-selling items.  In light of this evidence, it is clear that Obey Clothing’s real 

disagreement with the AP is not about the availability of damages in the form of indirect revenue 

but about the amount of such damages that the AP should recover in this case.  That is not a 

proper subject for summary judgment, and Obey Clothing’s motion should therefore be denied.

A. The Copyright Act Plainly Permits The Copyright Holder To Disgorge The 
Infringer’s Profits Reasonably Related To Infringement

It is well-settled that under the express terms of Section 504(b), a copyright owner is 

entitled to recover its actual damages as well as “any profits of the infringer that are attributable 

to the infringement and are not taken into account in computing actual damages.”  17 U.S.C. 

§ 504(b); see also Andreas, 336 F. 3d at 795 (8th Cir. 2003); Semerdjian v. McDougal Littell, 

641 F. Supp. 2d 233, 244 (S.D.N.Y. 2009).  In determining the amount of indirect profits 

available for recovery, the copyright owner bears only the initial burden of identifying the 

defendant’s gross revenues that are “reasonably related to the infringement,” see Semerdjian, 641 

F. Supp. 2d at 24, at which point the burden then shifts to the alleged infringer “to establish that 

those revenues include deductible costs of production and profits attributable to factors other 

than the infringing use,” see id.; see also William A. Graham Co. v. Haughey, 568 F.3d 425 (3d 

Cir. 2009) (affirming jury determination that there was a causal connection between customers 
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who had been given the infringing sales materials and sales of items that appeared in the same 

booklets as the infringing materials); Andreas, 336 F. 3d at 797 (affirming jury determination 

that plaintiff had offered sufficient “circumstantial evidence” to shift the burden on indirect 

profits to the defendant); Thorton v. J. Jargon Co., 580 F. Supp. 2d 1261, 1279-80 (M.D. Fla. 

2008) (comparing Section 504 (b) case law from various Circuits and noting that “the Second 

Circuit requires only ‘a reasonable relationship’ between the revenue and the infringing activity . 

. . .”) (original emphasis)).

A copyright holder’s recovery of indirect profits — and the burden of proof under 

§ 504(b), in particular — align neatly with the venerable equitable principle that “no man shall 

profit his own wrong.”  See Sir Edward Coke, The First Part of the Institutes of the Laws of 

England (David S. Berkowitz ed., Garland Publishing, Inc. 1979) (1832); see also Andreas, 336 

F. 3d at 795.  Courts are quick to note that “[a]ny doubt as to the computation of costs or profits 

is to be resolved in favor of the plaintiff.”  See, e.g., Andreas, 336 F. 3d at 795 (quoting Frank 

Music Corp. v. Metro-Goldwyn-Mayer, Inc., 772 F.2d 505, 514 (9th Cir. 1985)). 

B. The Evidence, Including Obey Clothing’s Own Admissions, Shows A Causal 
Relationship Between The Obama Image And Merchandise And Increased 
Awareness Of The “Obey” Brand And Increased Sales For Obey Clothing

The evidence in this case is more than sufficient to show the causal relationship between 

Obey Clothing’s infringement of the AP’s copyright and the increase in its gross revenue during 

the years it produced, distributed, and sold the Obama Merchandise.  Indeed, this is a model case 

for awarding indirect profits.  Obey Clothing’s widespread mass-marketing of the Obama 

Merchandise helped put the “Obey” brand on the map, increasing sales of products bearing the 

“Obey” trade name and logo, including by opening up new market segments for the company —

all of which resulted in a significant increase in sales for Obey Clothing.  Obey Clothing cannot 



38

plausibly dispute this, as much of the AP’s evidence comes from admissions by Obey Clothing’s 

own principals and employees, as well as the testimony of its damages expert.

The Obama Image was hugely popular.  Fairey’s own marketing material boasts that it 

brought Mr. Fairey’s art to a “new height of prominence.” (AP CSMF ¶ 19.)  As early as May 

27, 2008, Mr. McCormack, Obey Giant’s co-owner, said that “[w]ith the Obama campaign 

poster, [the Fairey companies] are getting hit upon from a ton of new companies.”  (AP CSMF ¶ 

22.)  In November 2010, Creativity Magazine noted that Mr. Fairey’s graphic design firm “[h]as 

received more calls from traditionally mainstream clients, thanks to the popularity of the Obama 

posters.”  (AP CSMF ¶¶ 25, 26.)  And on January 23, 2009, one year after the Obama Image was 

first released, Mr. McCormack noted that the Obama Image had “been good to our royalties!”  

(AP CSMF ¶ 27.)  Significantly, those “royalties” came from Obey Clothing’s sale of 

merchandise.  In a June 18, 2009 e-mail, Mr. McCormack said that the Obama Image had placed 

Mr. Fairey “at th [sic] top of the artist food chain and there are lots of commercial projects 

coming forth.”  (AP CSMF ¶ 27.)  Nor were these statements mere puffery: setting aside 

revenues earned directly through its exploitation of the Obama Image, Obey Giant Art’s yearly 

revenues grew over 41% in 2008 and 2009.  (AP CSMF ¶ 28.)  

Indeed, even Fairey’s own expert, Professor Sturken, concluded that “[o]f all of Fairey’s 

work, the [Obama Image] has had the most influence, visibility, and cultural circulation.”  (AP 

CSMF ¶ 21.)  She also noted that the Obama Image put Mr. Fairey on the “map in an entirely 

different way,” (AP CSMF ¶ 20), and introduced him to a much “broader population,” (AP 

CSMF ¶ 20).  As for Mr. Fairey’s artwork — which, as discussed supra page 7-10, Obey 

Clothing frequently reproduces on apparel — Mr. and Mrs. Fairey and two of Mr. Fairey’s 

gallerists agreed in September 2008 that the gallery price of Mr. Fairey’s artwork should be 
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raised by up to 20% given “all of this Obama art hype.”  (AP CSMF ¶ ¶ 23-24.)  This obviously 

benefitted Obey Clothing, Mr. Fairey’s exclusive licensee and co-marketer of this art on apparel.

The Obama Image and Obama Merchandise also greatly increased Obey Clothing’s own 

exposure and notoriety and introduced it to new customers and markets.  For instance, in an 

October 1, 2008 e-mail, Romeo Trinidad, head of Obey Clothing’s international sales and 

marketing, told one of the company’s international representatives that “The OBAMA [t-shirt] 

was a big ‘free’ marketing thing for us.”  (AP CSMF ¶ 29.)  In a July 27, 2009 e-mail to Mr. 

Juncal and Mr. Broders, more than a year after Obey Clothing started selling the Obama 

Merchandise, and more than five months after this suit was filed, Mr. Trinidad outlined a speech 

he planned to give at an Obey Clothing marketing meeting, stating in part:

Again, the OBAMA image was a huge one for us, on a philosophical and 
marketing level, it opened up multiple international tiers (much like middle 
america [sic]) where demand increases season after season . . . .

(AP CSMF ¶ 30 (emphasis added).) 

Similarly, Mr. Van Berckelaer, Obey Clothing’s 30(b)(6) witness on its revenues and 

expenses, admitted that Obama Merchandise increased Obey Clothing’s exposure:

Q: And do you have any way of knowing -- well, let me ask you this.  Do you know 
whether OBEY Clothing has benefitted financially from the sale of the Obama T-shirts in 
any way other than literally the revenues received from the Obama merchandise?”
…
A: Outside of revenue received from selling them, I would -- I would -- I would say 
that we probably received maybe more notoriety, but I don’t know that there’s any dollar 
figure you could put on that.

Q: Okay. Is it generally believed -- to your knowledge, is it generally believed 
within the company that the OBEY Clothing brand is better known today as a 
result of its sale of the Obama merchandise than it was at the beginning of 2008?

…

A:  I can’t attest for the rest of the people in the company.  I could tell you my 
opinion, though.
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Q:  What is your opinion?

A:  I believe that -- that we did gain more market awareness after the Obama 
project.

(AP CSMF ¶ 31.)  He further testified that the Obama Merchandise “did increase the awareness 

of the company to some extent,” which he agreed is “exactly” the purpose of marketing and 

promotion.  (AP CSMF ¶ 32)14  Mr. Van Berckelaer also admitted that “increasing awareness” 

can lead to “increased sales.”  (AP CSMF ¶ 33.)  Mr. Broders, who heads the marketing division, 

also recognized the heightened brand awareness that resulted from sales of the Obama 

Merchandise, stating in a March 27, 2009 e-mail that “the amazing success of the OBAMA 

image” has brought the brand “awareness . . . in so many [positive] ways.”  (AP CSMF ¶ 34.)

While the increased attention and visibility were undoubtedly gratifying, they also 

produced tangible benefits for Obey Clothing, whose growth spiked sharply while it was 

distributing and selling the Obama Merchandise.  In 2008, Obey Clothing’s gross revenue grew 

from approximately  to nearly  — an increase of over 50%.  (AP CSMF 

¶ 35.)  During the same year, the company’s net profit increased from  to  

 — an increase of over 92%. (AP CSMF ¶ 36.)  This was more than twice the growth rate 

for the company during the period from 2006 to 2007, the earliest years for which Obey Clothing 

produced financial data in this case.  (AP CSMF ¶ 37.)  In 2009, despite the global economic 

  
14 The Obama Merchandise was a key part of Obey Clothing’s marketing strategy, which is to appeal directly to 
potential customers through so-called “guerilla-marketing” tactics that feature its products and Mr. Fairey’s art.  Mr. 
Juncal described Obey Clothing’s guerilla marketing as “pasting up [art] inside [retail stores] or doing special 
projects with retailers,” stating that “the youth understands that kind of marketing.”  (CSMF ¶ 11 (D. Juncal Dep. 
(Mar. 23, 2010) 258:9-259:3).)  In a May 30, 2008 e-mail to a retail account, Mr. Juncal further described this 
approach as “subversion marketing where the person does not feel that they are being marketed to,” calling the 
marketing style part of Obey Clothing’s “philosophy.”  (CSMF ¶ 12.)  Mr. Juncal admitted that the Obama 
Merchandise it sold to Urban Outfitters was just such a marketing tactic.  (CSMF ¶ 13.)  Thus, there should be no 
disputing that Obey Clothing used the Obama Merchandise as a promotional tool to increase sales to its retail 
accounts and to market the “Obey” brand to consumers.
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downturn, Obey Clothing’s far outperformed its financial results from pre-2008 periods, earning 

over  in revenue and realizing a profit of nearly . (AP CSMF ¶ 38.)15

In 2008 and 2009, Obey Clothing also significantly increased its distribution of profits to 

its six owners, distributing over  in profit — approximately  each year —

compared to just over  in distributions for 2006 and 2007 combined.  (AP CSMF ¶¶ 

39-41.)  Mr. Van Berckelaer testified that the increased distributions were related to Obey 

Clothing’s favorable cash position for 2008 and 2009.  (AP CSMF ¶ 42.)

Other cases have found evidence of the type presented here to be more than sufficient to 

meet a plaintiff’s burden of showing an infringer’s indirect revenue.  See, e.g., Thorton, 580 F. 

Supp. 2d at 1280 (denying defendant’s motion for summary judgment on indirect profits where 

plaintiff presented evidence of gross revenue for events at which defendant distributed infringing 

programs as “free souvenir[s]” for ticketholders); Akrie v. Avis Rent A Car System, Inc., No. 04-

5248 SBA, 2006 WL 2583609, *2 (N.D. Cal., Sept. 7, 2006) (denying plaintiff’s motion for 

summary judgment on indirect profits where plaintiff presented evidence that ad campaign that 

infringed his song provided some increased revenue for defendant and that his song played an 

important role in the success of the ad campaign); see also William A. Graham, 568 F.3d at 442-

44 (3d Cir. 2009) (upholding district court’s denial of defendant’s post-trial motion for judgment 

as a matter of law on indirect profits where plaintiff showed that defendant used infringing sales 

proposals in making numerous insurance sales and urged its employees to use the infringing 

proposals in pitch meetings, and that infringing proposals were an important part of the sales 

  
15 From 2007 to 2009, Obey Clothing’s annual revenues grew more than 36%.  (AP CSMF ¶ 35, 38.)  By contrast, 
the annual revenues of Stussy, Inc., a streetwear company that competes directly with Obey Clothing, decreased by 
over 16.3% during the same period, shrinking from $31.9 million to $26.7 million according to publically available 
industry data.  (Kehoe Opp. Decl. ¶ 52, Ex. 124 (Capital IQ “Private Company Profile” for Stussy Inc.); ¶ 53, Ex. 
124 (Lexis Nexis “Private Company Insight” and related company data).)
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process); Andreas, 336 F. 3d at 796-800 (holding that circumstantial evidence of indirect 

revenue, including sales above projected levels and high consumer recall, sufficient to support 

verdict awarding indirect profit where defendant infringed plaintiff’s copyrighted poem in car 

commercials); Frank Music Corp., 772 F.2d at 516-18 (Copyright Act of 1909) (holding that a 

single passage in defendant resort’s annual report stating that its gaming operations were 

“materially enhanced by the popularity of the hotel’s entertainment” including the infringing 

musical revue provided sufficient evidence to support an award of indirect profit, if 

ascertainable, based on defendant’s use of plaintiff’s copyrighted music in six minutes in one of 

the revue’s ten acts).

Against the evidentiary backdrop showing a causal link between the infringing activities 

and Obey Clothing’s indirect profits, it responds that the AP has “misconstrued” Mr. Van 

Berckelaer’s testimony.  But Obey Clothing does not — because it cannot — point to any facts 

showing that, contrary to its contemporaneous business communications and basic common 

sense, the success of the Obama Merchandise did not generate additional benefits for Obey 

Clothing.  Instead, it quotes another of its owners, Don Juncal, as speculating that the success of 

the Obama Image might have harmed Obey Clothing’s business because “[a]bout 47 percent of 

the country didn’t vote for [President Obama],” and that “[t]here was probably some negative 

that came back with it.”  (OC MSJ 30 (quoting Juncal Dep. at 178:3–7).)  This is nonsensical on 

many levels.  While it is true that 47% of those who voted in the 2008 presidential election voted 

for Senator John McCain, there is no evidence whatsoever that any of those voters were potential 

customers of Obey Clothing.  Moreover, 53%, or almost 67 million people, did vote for Mr. 

Obama.  (See http://elections.nytimes.com/2008/results/president/explorer.html.)  It is simply 

ridiculous to suggest that the Mr. Obama’s success, and the popularity of the Obama Image, 



43

could somehow be a negative factor for Obey Clothing.  Obey Clothing itself certainly did not 

act like it thought that it posed any problem, instead pressing Mr. Fairey for the right to sell 

Obama Merchandise.16

Obey Clothing’s reliance on Davis v. The Gap is also misplaced.  The facts of Davis are 

so dissimilar to this case that it actually supports the AP’s claim to an award of indirect profits.  

In Davis, plaintiff claimed that he was entitled to part of the Gap clothing store’s $1.668 billion 

in gross revenues for the fourth quarter of 1996 (a figure that included revenues from non-Gap 

entities) simply because one of seven models appearing in a advertisement for the Gap happened 

to be wearing a set of designer eyeglasses that the plaintiff had designed.  246 F. 3d 152, 156-57 

(2d Cir. 2001).  This is a far cry from the indirect-profit claim in this case, where Obey Clothing 

is profiting from the sales of merchandise that has the AP’s copyrighted image as a central focus, 

and where sales of the infringing works have been a driver for Obey Clothing’s increased 

commercial success.

In addition, unlike the situation here, the only evidence that Davis offered in support of 

his claim was a financial statement setting forth the combined fourth-quarter financials of the 

Gap and other merchandisers.  Id.  He offered no evidence of any internal Gap documents or 

witness testimony supporting the existence of a link between the use of his sunglasses and the 

Gap’s revenue.  On that record, it is unsurprising that Judge Leval ruled that “it was incumbent 

on Davis to submit evidence at least limited to the gross revenues of the Gap label stores and 

perhaps also limited to eyewear or accessories.”  Id. at 160 (emphasis added).  

  
16 To the extent that there is any conflict between the statements Mr. Juncal put forward in the context of this 
litigation and the record evidence acknowledging the link between the Obama Merchandise and Obey Clothing’s 
success more generally, any such conflict plainly would present a question for the jury, and not a basis for resolving 
this motion against the AP as a matter of law.  As such, Obey Clothing’s reliance on Mr. Juncal’s testimony merely 
underscores that summary judgment is not appropriate here.
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In contrast, here there is ample record evidence of a specific connection between the 

Obama Image and Merchandise and increased awareness of the “Obey” brand generally, and 

increased sales for Obey Clothing in particular.  The AP’s evidence is focused directly at Obey 

Clothing’s annualized revenue growth of Obey Clothing for 2008 and 2009, the time period in 

which the infringing activities had their primary impact.  It includes revenue for only those 

product lines related to the infringement — namely Obey Clothing’s products bearing the “Obey” 

brand or logo as used and promoted by the Obama Image and Merchandise.  Obey Clothing 

markets these products together through <obeyclothing.com> and its print marketing materials, 

both of which prominently feature Mr. Fairey and his designs.  (See Juncal Decl. ¶ 3, Ex. H.)  

Under Davis, the AP has submitted more than enough evidence to shift the burden to Obey 

Clothing to present evidence of deductible expenses and those elements of profits attributable to 

factors other than the Obama Image and Merchandise.  See Davis, 246 F.3d at 160.

C. The Experts’ Opinions on Damages, Including Indirect Profits Further 
Confirm That The AP Is Entitled To Recover Indirect Profits In This Case.

This case also differs significantly from the situation in Davis because there was no 

expert analysis in that case tracking the Gap’s revenue growth and correlating it with the use of 

Davis’s copyrighted eyewear.  By contrast, both the AP’s and Obey Clothing’s expert witnesses 

concluded that Obey Clothing received quantifiable indirect revenue as a result of its infringing 

use — the only differences between them relating to the specific methodology they used to 

analyze that benefit and the amount they ultimately calculated.  In other words, the question is 

not whether AP is entitled to recover, but rather how much.  As explained below, the 

methodologies the experts used, given their respective factual assumptions, result in different 

indirect-revenue pools and, as a necessary corollary, different indirect-profit figures.  This is a 

classic “battle of the experts” that is best resolved by a jury.  See, e.g., E.E.O.C. v. Bloomberg 
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L.P., No. 07 Civ. 8383, 2010 WL 3466370, at *7 (S.D.N.Y. Aug. 31, 2010) (noting that 

arguments to exclude experts “do not go towards admissibility but rather goes towards the 

weight that the jury should give the testimony”); Edwards Sys. Tech., Inc. v. Digital Control 

Sys., Inc., 99 Fed. Appx. 911, 921 (Fed. Cir. 2004) (finding that battle of the experts rendered 

“summary judgment improper”).  While this means that it is not necessary for the Court to parse 

the various expert reports in detail, it may be helpful for the Court to review the bases for the 

experts’ conclusions.  

As might be expected, the parties’ experts take different approaches to calculating the 

indirect revenues generated by Fairey’s and Obey Clothing’s widespread production, 

distribution, and sale of products bearing the Obama Image.  In order to capture the extent to 

which the Obama Merchandise indirectly increased Obey Clothing’s financial performance, the 

AP’s damages expert, Ms. Kathleen Kedrowski, a managing director at Navigant Consulting, 

Inc. with over 24 years of professional experience in accounting, finance, and economics, 

applied a compound-annual-growth-rate analysis to non-Obama-related revenues earned Obey 

Clothing.  (AP 56.1 RSUF ¶ 24 (Crowther Decl. ¶ 13, Ex. T (Preliminary Expert Report of 

Kathleen M. Kedrowski dated Oct. 1, 2010 (“Kedrowski Rpt.”) 68-70).)  More specifically, Ms. 

Kedrowski examined the revenue growth that Obey Clothing experienced from the end of 2007 

through 2009, deriving a compound annual growth rate (“CAGR”) that reflected the smoothed, 

annualized growth of the company during this period.  (AP 56.1 RSUF ¶ 28 (Kedrowski Rpt. 68-

70.)  For Obey Clothing, which, as detailed above, experienced a remarkable financial 

performance in 2008 and 2009, Ms. Kedrowski calculated a CAGR of 16.7 percent for this 

period.  (AP 56.1 RSUF ¶ 29.)  Ms. Kedrowski then derived the annual residual revenue, or non-

Obama-related revenue, for Obey Giant Art Inc. and Obey Clothing for 2006 through 2009.  In 
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order to isolate Obey Clothing’s annualized growth for 2008 and 2009, Ms. Kedrowski intended 

to apply the CAGR of 16.7 percent to Obey Clothing’s annual residual revenue for these two 

years, or .  (AP CSMF ¶ 31.)17  This calculation results in an indirect-revenue figure 

of approximately .  (AP CSMF ¶ 31.)

In running her final calculations through her damages model, Ms. Kedrowski 

inadvertently included residual revenues for 2006 and 2007 in addition to those for 2008 and 

2009.  (AP CSMF ¶ 33.)  This resulted in an indirect-revenue number of approximately  

. (Id.)  At her deposition, Ms. Kedrowski acknowledged that she did not intend to include 

residual revenue for 2006 and 2007 in her indirect-revenue calculation but that these revenues 

could be viewed, conceptually, as an appropriate measure for indirect revenue that Obey Clothing 

earned through 2010, as Obey Clothing had not produced financial data for that year.  (AP CSMF 

¶33.)  Nonetheless, Ms. Kedrowski conceded that it was a “math error” to include revenues for 

2006 to 2007 in her CAGR analysis. (Id.)  But a “math error” is not a basis for granting summary 

judgment.  Moreover, Obey Clothing ignores the fact that, even under an adjusted calculation that 

accounts for Obey Clothing’s arguments, Ms. Kedrowski determined that Obey Clothing’s 

indirect revenue associated with the infringement was approximately  — a 

calculation that was confirmed byObey Clothing’s own economic expert in his November 2, 2010 

expert report.  (AP CSMF ¶ 31 (Kehoe Opp. Decl. ¶ 16, Ex. 88 (Expert Report of Mark L. Hair 

dated November 2, 2010 (“Hair Rpt.”) ¶ 48.) 

  
17 Obey Clothing takes issue with Ms. Kedrowski’s decision to use its total annual revenues for 2009 in her CAGR 
calculation, asserting that she should have used residual revenues.  (OC MSJ 35.)  Though Obey Clothing’s 
argument fails to consider that Ms. Kedrowski applies her CAGR to Obey Clothing’s residual revenue for 2009 on 
the back-end of her calculation, Obey Clothing’s objection certainly is not grounds to grant summary judgment.  
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Also, during the expert discovery period, Obey Clothing’s expert submitted his own 

methodology for calculating of Obey Clothing’s indirect revenue, and indirect profit.  (AP 

CSMF ¶¶ 47-48 (Kehoe Opp. Decl. Ex. ¶ 16, Ex. 88 (Hair Rpt. 25-30).)  Mark Hair, one of Obey 

Clothing’s two primary damages experts, first calculated Obey Clothing’s potential indirect 

revenue for 2008 — — by subtracting Obey Clothing’s projected annual revenue, 

, from its actual revenue, .  According to Mr. Hair, this  

represents “the likely maximum Indirect Revenue, if any, [Obey Clothing] received as a result of 

the notoriety related to the Obama Image.”  (Kehoe Opp. Decl. Ex. ¶ 16, Ex. 88 (Hair Rpt. 27-

28).)18 Mr. Hair then calculated that Obey Clothing’s indirect profit related to the Obama Image 

and Merchandise was at most   (Id.)  To arrive at this indirect-profit figure, Mr. Hair 

deducted estimated costs and expenses that Obey Clothing would have purportedly incurred in 

generating this indirect revenue.19  (AP CSMF ¶ 48 (Hair Rpt. 29).)  While the AP disputes Mr. 

Hair’s conclusions and intends to prove that its damages are much higher, the point remains that 

  
18 Despite Obey Clothing’s substantial sales of Obama Merchandise in 2009, Mr. Hair somewhat incredibly declines 
to include any indirect revenue for 2009 in his calculation, stating that it would be inappropriate to do so in part 
because, according to him, “the majority of Mr. Fairey’s exposure stemmed from the Obama Presidential Campaign 
which culminated in the November 2008 elections.”  (Kehoe Opp. Decl. ¶ 16, Ex. 88 (Hair Rpt. 26.))  Viewed in the 
light of the facts of this case, including that Mr. Fairey incorporated the Obama Image into his poster design for 
President Obama’s inauguration and that Obey Clothing a substantial amount of  Obama Merchandise in 2009 (AP 
SUF ¶¶144-45), Mr. Hair’s conclusion appears, at best, dubious.  This is not to say, however, that Mr. Hair’s 
indirect-profit opinion should be excluded on summary judgment; rather the AP will challenge the soundness of Mr. 
Hair’s conclusion at the appropriate stage.  

19 John Jarosz, Fairey’s damages expert, took a different approach to calculating indirect profits related to the Fairey 
entities’ commercial exploitation of the Obama Image.  Specifically, to calculate indirect revenue, Mr. Jarosz 
determined the “mid-point” between the Fairey entities’ residual revenues for 2007 and those for 2009 and then 
subtracted that “mid-point” from the Fairey’s entities residual revenues for 2009.  (Kehoe Opp. Decl. ¶ 54, Ex. 126 
(Excerpt of Rebuttal  Expert Report of J. Jarosz dated November 2, 2010 (“Jarosz Rebuttal Rpt.”), 65-68 .)  Mr. 
Jarosz then applied the companies’ estimated profit rate on non-Obama merchandise for 2008 and 2009.  (Id., 67.)  
That Mr. Jarosz took a third approach to calculating indirect profit, and specifically indirect revenue, further 
demonstrates that, given the highly factual nature of this inquiry, the determination of the appropriate level of Obey 
Clothing’s indirect profit is an issue for the fact finder.
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the analysis of Obey Clothing’s own experts contradicts Obey Clothing’s current arguments that 

the AP may not recover indirect profits as a matter of law.

* * *
The record evidence clearly shows that an award of Obey Clothing’s indirect profits is 

warranted in this case.  Obey Clothing’s own witnesses, contemporaneous business 

correspondence by Obey Clothing’s personnel, and other record evidence that Obey Clothing 

does not address (let alone dispute) supports the existence of a reasonably causal relationship 

between the success of the Obama Merchandise and Obey Clothing’s commercial success more 

generally.  Through expert analysis that is in many ways confirmed by Obey Clothing’s own 

experts, the AP has established the baseline indirect revenue that Obey Clothing derived as a 

result of Obey Clothing involvement in the infringing activities at issue in this case.  This 

evidence is more than sufficient to defeat summary judgment on the issue of indirect profits.  

See, e.g., Thorton, 580 F. Supp. 2d at 1280 (denying summary judgment where plaintiff 

presented evidence of gross revenue for events at which defendant distributed infringing 

programs as “free souvenier[s]” for ticketholders); Akrie v. Avis Rent A Car System, Civ. No. 

04-5248 SBA, 2006 WL 2583609, *2 (N.D. Cal., September 7, 2006) (denying plaintiff’s motion 

for summary judgment on the issue of indirect profits where plaintiff presented evidence that ad 

campaign that infringed his song provided some increased revenue for defendant and that his 

song played an important role in the success of the ad campaign).  The Court should deny Obey 

Clothing’s motion for summary judgment with respect to the AP’s claim for recovery of indirect-

profit damages.

VI. CONCLUSION

Because the undisputed evidence shows that Obey Clothing infringed the AP’s exclusive 

rights in the Obama Photo by reproducing the infringing Obama Image on hundreds of thousands 
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of items that it sold and distributed, generating millions of dollars in sales and untold additional 

indirect profits, as well as paying for many additional copies that were made and distributed by 

others, Obey Clothing’s motion for summary judgment should be denied in its entirety.
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