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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

F.W. WEBB COMPANY, et al.,

Plaintiffs, |
-against- 09 Civ. 1241 (RJH)

MEMORANDUM OPINION
AND ORDER

STATE STREET BANK AND TRUST
COMPANY, et al.,

Defendants.
Richard J. Holwell, District Judge:

As the tremors of what became thee@rRecession coursed through the real
estate market in the years and months bef@erisis broke in k& 2007, the Yield Plus
Fund (“YPF") held fast to a strategy of invesiin securities backed by mortgage loans.
This was like camping on the beach whileeanthquake shakes the ocean floor.
Eventually the tidal wave came in, and now thei@igation over the losses. It is banal
to observe that those who managed the YPatréable to investors simply because the
mortgage bets turned bad. Plaintiffs, a 4Dp{an and its named fiduciaries, have a
more nuanced theory: they allege that defendants, ERISA service providers closely
related to the entity that managed tHeFy misrepresented the YPF's mortgage-heavy
investment strategy to plaintiffs in violation of fiduciary duties arising under the

Employee Retirement Income Security Act (ERISAThe central question on this

! Other YPF investors have brought claims against the fund’s managers under the Securities Act of 1933,
alleging that the publicly-filed prospectusmstained false and misleading statemeBise Yu v. State
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motion to dismiss is whether plaintiffs haadequately alleged that defendants, who
provided mainly ministerial and administratiservices to the 401(lplan, in fact owed
any such fiduciary duties under ERISA.
BACKGROUND

(i.) Parties

The F.W. Webb Company is a plumbing drecting distributor based in Bedford,
Massachusetts. It is plaintifi this action, together wittihe F.W. Webb 401(k) Plan (the
“Plan”), the F.W. Webb Savings & ProSharing Plan Committee (the “Plan
Committee”), and individual Plan Committee mesrdy (Compl. § 7.) The Plan offers
its beneficiaries, F.W. Webb employees, aamef investment options, or “investment
menu,” from which the beneficiarieslset their desired investmentdd.(at 11 30, 37.)

Defendants are three entities—two subsidgof State Séet Corporation and
one company that spun off from State St@etporation in 2000—Hat provided services
to the Plan. The State Stresttities are State Streetmdaand Trust Company (“SSBT”),
a trust company, and State Street Global Advisors (“SSgA”), an investment management
company. SSBT served as the Plan’saled trustee between 1996 and 2008. In this
role, SSBT maintained custody over tharP$ assets and executed investment
instructions from the Plan Committe&. Master Trust Agreement governed SSBT'’s
service relationship wh plaintiffs. (d. at f 72-73; Skinner Decl. Ex. | (Trust
Agreement).) In addition, SSBT also providedordkeeping and administrative services
to the Plan from 1996 through April 2000, asfeeth in an Administrative Services

Agreement (“ASA”) between it and F.W. WebPrussia Aff. Ex. A (ASA) at 5-7.)

Streef 686 F. Supp. 2d 369 (S.D.N.Y. 2010). The Court described the YPF's collapse moreYullydn
at 371-72.



SSgA assisted in the provision of thesev®es, which included plan drafting, report
preparation, and otheninisterial task$. (Id.)

Aside from listing the administrative sereg State Street agreed to provide, the
ASA also imposed an important obligation@aintiffs: it required them to “select the
investment options to be offered under Bi@n from among those made available by
State Street.” I¢. at 2.) In other words, plaintifisould only place a fund on the Plan’s
investment menu if State Street made thatl available to them. The Complaint does
not explain how State Stred¢cided which investment optis to “make available,” but
the parties have presumed in their arguments to the Court that the set of options State
Street made available to pl&ffs was generic—rather thaelecting options specifically
for the F.W. Webb plan, State Siteffered plaintiffs the sanset of options it offers to
all of its clients—and condisd simply of every State 18et-managed fund and every
fund that shared fees with State Stre®¢e infraat 10-11.

The third defendant is CitiStreet LLC, direment plan service provider formed
as a joint venture betwe&iate Street Corporation and CitiGroup in April 2000.
(Compl. 1 38.) Soon after its formation, Citetdt replaced Stater8et as recordkeeper
and administrative provider under the ASKAough the contract itself was never amended
to reflect the changelld at 11 38-39; 56-58.) Sta®treet did not provide any
administrative services after CitiStreet assumed these duties in April 2000, but State

Street did continue to serve as diredredtee under the Trust Agreement until 2008.

2 The Complaint does not clearly delineate which State Street entity performed which tasks listed in the
ASA. Rather, most of the allegations lump the two entities together. The Court therefore refers to them
collectively as “State Street” or “the State Strewtities,” unless there is a need to distinguish.



(ii.) Dealings between the parties

The State Street entities’ relationshwith plaintiffs began in 1996, when
plaintiffs decided to move the Plan’s as3etSSBT from their previous ERISA provider.
(Id. at 1 15.) Neither service contractween the parties—&hASA or the Trust
Agreement—anticipated that State Streetld provide plaintiffs with investment
advice, but the Complaint alleges nonetheless that all three defendants—first the State
Street entities, and then Citi€et after it assumed State Street’'s administrative duties in
2000—counseled plaintiffs about which of tneailable funds to include on the Plan’s
investment menu.ld. at 1 34.) Defendants’ repsgatives met with plaintiffs
periodically—once or twice a year nornyaH-“to discuss the performance of the []
Plan’s various investments, to recommena fignds for F.W. Webls consideration, and
to address any relevant changes in tigistry that might affect the [] Plan.1d( at
40.) Defendants provided plaintiffs with litéuee, such as fact sheets and fund profiles,
describing the available investmeations, including the YPF.Id. at §{ 26-27, 50, EX.
A, Ex. E.)) And defendants also perforngata analytics for the Plan, producing reports
showing the percentage of plan assetssteain particular ¢agories of funds and
comparing the Plan’s diversification ttwat of other retirement plansld(at Ex. C, Ex.

D.)

Some of the investment advice defendatitgedly gave to plaintiffs concerned
the YPF. In 1996, soon after the parties’ tielaship began, StaterSet representatives
touted the YPF as a safe but also profgdahlvestment: “[State Street] representatives
repeatedly stated to Plaintiffs that the Wi®lus Fund was as stable as a money market

fund but would providdetter returns.” I(l. at § 23.) State Stremdpresentatives also



told plaintiffs they would “be ‘crazy’ not to select the Yield Plus Fund as an investment
option for the [] Plan because of the sligttigher returns [as compared to a money
market fund].” (d. at I 25.) Accordingly, plairfts believed the YPF was a truly
excellent investment—tantamount to a mpnearket fund in rik, but offering higher
returns—and they decided to include itaasoption on the Plan’s investment menidl. (

at 1 29.) The YPF remained on the menulfbyears, where it became the Plan’s most
popular investment option. By April 2007, mquarticipants invested in the YPF than
any other fund on the menu, and many pgodicts chose to invest in the YPF
exclusively. (d. at § 52.) For many years, thioped a successful investment strategy:
until mid-2007, the YPF performed well, esng plan participants the type of
“satisfactory” returns that encage more and more investmenid. @t 11 40, 52.) But

in the third quarter of 2007, as the redhes sector nosedived, the YPF's run of good
returns ended abruptly. The fund lost 13.34%s value in 2007, causing approximately
$2.7 million in losses to ph participants. I4. at 1 69-70.) The RF was liquidated in
May 2008. See Yu686 F. Supp. 2d at 372.

Plaintiffs’ core allegation is that endants misled them, mainly by omission,
about the risks of investing in the YPF.aiRtiffs do not quibblevith the accuracy of
State Street’s description of the YPF in 19@86en they describeitias a money market
fund that achieved higher returnspee4/26/10 Argument Trat 35:14-21.) Rather,
plaintiffs allege that the YPF's investment strategyngjeal dramatically in 2000 or
2001, when the fund abandoned its conservalve risk-strategy and began speculating
in “high-risk, low-qualitymortgage-backed investments,” and that defendants never

informed them of this new strategy and Heeghtened risks it eailed. (Compl. 1 47-



48.) Moreover, plaintiffs allege that Citigat actively misled them about those risks on
at least one occasion. In 2006, after tl=Yhad shifted to its high-risk strategy,
CitiStreet provided plaintiffs with a thick boatlcontaining an analysis of the Plan’s
investments. The analysis indicated tinat Plan’s investment menu contained a money
market option and that 13% of the Plan’s &sseere invested in a “Stable Value/Money
Market’-type fund. Id. at 11 42-43, Ex. C, Ex. D.) Because no other option on the
investment menu resembled a money maifilked, plaintiffs contend that these
statements referred to the YPF and, by extensffirmatively misrepresented the YPF
as having the attributes afmoney market fund.ld, at 79 41-43 3

Plaintiffs’ claim contains a factual weaknekat appears in the record even at this
early stage in the litigation: State Street £LitiStreet expressly distinguished the YPF
from a money market fund in various docunsethat were either given to or made
available to plaintiffs. Bginning in 1999, the YPF's public gspectus stated “unlike a
money market fund, the price of the Yieldi®Fund will fluctuate because of the fund
may invest [sic] in securities with higher levelsrisk and different maturities.” (Prussia
Aff. Ex. C at 3.) The same or similar languaggeared in everyubsequent prospectus.
Moreover, a fact sheet includién the booklet CitiStreet praped for plaintiffs in 2006—
the same booklet that contained the altfigenisleading comparisons between the YPF
and a stable value/money market fund—dma similar statement: “Unlike a money

market fund, the price of the Yield Pluartd will fluctuate becausthe Fund may invest

3 In contrast, the State Street entities, which stogpeviding administrative services and investment
advice in April 2000, are not alleged to have madesaatements about the YPF to plaintiffs after the
alleged strategy change occurred.



in securities with higher levels of risk and different maturitiesd’ 4t Ex. D.}§

Plaintiffs argue that these disclosures, Wtitey claim not to have read, did not remedy
defendants’ misleading statements andssimans. Because defendants were their
fiduciaries—because plaintiffs relied on dadants to recommend investment options in
face to face meetings—plaintiffs contendedwlants had a duty to explain the YPF's
changed strategy to them ditly, rather than relying owritten statements buried in
public prospectuses and thick booklets.

The Complaint states claims for beeeof fiduciary duty under ERISA and
various causes of action under Massaettagaw, including fraud, negligent
misrepresentation, and violation of the $dachusetts Uniform Securities Act.

LEGAL STANDARD

To survive a Rule 12(b)(6) motion to dismiss, a complaint must allege “enough
facts to state a claim to relifat is plausible on its face Starr v. Sony BMG Music
Entertainment592 F.3d 314, 321 (2d Cir. 201@uptingBell Atlantic Corp. v.

Twombly 550 U.S. 544, 570 (2007)). “A claim haifal plausibility when the plaintiff
pleads factual content that allows the ceardraw the reasonable inference that the
defendant is liable fahe misconduct alleged.Ashcroft v. Igbal-- U.S. --, 129 S. Ct.
1937, 1949 (2009). If the factual avermentsypeno reasonable infence stronger than
the “mere possibility of misconduct,” the complaint should be dismisStatr, 592 F.3d
at 321 Quoting Igba) 129 S. Ct. at 1950). In applyingdistandard of facial plausibility,

the Court accepts all factual allegationgrae and draws all reasonable inferences in

* Both the booklet and the fact sheet are describ#ti€omplaint and are therefore properly part of the
record on this motion to dismistn re IAC/InterActiveCorp478 F. Supp. 2d 574, 585 (S.D.N.Y. 2007);
Compl. 11 42-44.



plaintiffs’ favor, but it does not credit “ene conclusory statements” or “threadbare
recitals of the elements of a cause of actidgljal, 129 S. Ct. at 1949. On a motion to
dismiss, the Court may properly consider doenta referenced in or integral to the
complaint, as well as public filingsith the Securities and Exchange Commission
(“SEC”). In re IAC/Interactivecorp478 F. Supp. 2d at 585.

DISCUSSION

l. ERISA Fiduciary Status

ERISA aims to protect employee pamsiand retirement plans by establishing
“certain general fiduciary duties applicalbbethe management of [such] plangfarris
Trust and Savings BanR02 F.3d 18, 26 (2d Cir. 2002) (quotigrity Corp. v. Howe
516 U.S. 489, 496 (1996)). The threshold issue in this case, like in any ERISA case, is
whether and to what extent defendants were fiduciaries under the statute. Unless
defendants’ alleged misrepresations and nondisclosuresoaib the YPF fell within the
scope of fiduciary responsiliiks that they owed to tH&lan, plaintiffs have no claim
under ERISA.Seeid. at 28;Pegram v. Herdrich530 U.S. 211, 226 (2000) (“[T]he
threshold question is . . . wihetr [the defendant] was actiag a fiduciary (that is, was
performing a fiduciary function) when taig the action subject to complaint.”).

“Congress intended ERISA's definition afidficiary to be broadly construed.”
LoPresti v. Terwilliger 126 F.3d 34, 40 (2d Cir. 1997) (quidaas omitted). The statute
provides for two types of fiduciaries: (1) “namigdiuciaries,” or erities that are named
as fiduciaries in the plan documents; and‘{@)ctional fiduciaries,” or entities that are
fiduciaries by virtue of the seioes they perform for the plarin re Lehman Bros683 F.

Supp. 2d 294, 298-99 (S.D.N.Y. 2010). Plaintidtsnot allege that defendants were



named fiduciaries; to the contyait is undisputed that thelan’s only named fiduciaries
were plaintiffs themselves (the Plan Committee, its members, and the Company). The
guestion is whether defendants acquired tional fiduciary statushrough the services
they provided to the Plan.

ERSIA identifies three separate bases for functional fiduciary status:

[A] person is a [functional] fiduciary withespect to a plan to the extent (i)

he exercises any discretionary authoatydiscretionary control respecting

management of such plan or exersiaay authority or control respecting

management or disposition of its dssé€ii) he renders investment advice

for a fee or other compensation, directndirect, with respect to any

moneys or other property of suplan, or has any authority or

responsibility to do so, or (iii) hieas any discretionary authority or

discretionary responsibility in é¢hadministration of such plan.
29 U.S.C. §1002 21(A) (2008). dntiffs argue that defendants fall within both the first
and second grounds. First, they contendde&ndants exercised “authority or control”
over Plan assets by setting the universenaéstment options available to the Plan for
inclusion on its investment menu. Secgndhey contend that defendants rendered

investment advice to the Plan for a f@the Court considers eaassertion in turn.

A. “Authority or control respecting managent or disposition of plan assets

Subsection (i) of the provision contaimg separate bases for fiduciary status:
persons fall within it if they exercise eitheliscretionary authority or discretionary
control” over plan managemeatt “any authority or controlbver disposition of plan
assets. 29 U.S.C. § 1002 21(A)@hao v. Day436 F.3d 234, 236-37 (D.C. Cir. 2006).
Contrary to occasional statementshie case law that “discretion is thime qua nohof
ERISA fiduciary status, theesond prong of this subsectiorapily does not require that
a person exercise discretion oveg thsposition of plan asset€haq 436 F.3d at 236;

see also LoPrestil26 F.3d at 40T Corp. v. General American Life Ins. C&07 F.3d



1415, 1421 (9th Cir. 1997). So long as espa possesses “authority or control” over
plan assets, he is a fidugraeven if he simply hands the assets according to
instructions that others give hin€hag 436 F.3d at 236 (insurance broker who disposed
of plan assets according to “strict ingttions” was a fiduciary, despite lack of
discretion).

Here, the ASA required plaintiffs tolset the components of the investment
menu from “among those [investment optionspmavailable by State Street.” (Compl.
11 33, 77.) In other words,dfre were two menus: a “big m& of potential investment
options that State Streetgwided to plaintiffs; and &small menu” of funds (the
investment menu) that plaintiffs drew frahe big menu and made available to plan
participants. Plaintiffs coahd that defendants exercisedscretionary authority or
control” over plan assets by setting the big menu.

The complaint leaves some gaps in the story. First, there is no solid information
about the size of each menu. The papersthe€ourt a vague sense that plaintiffs drew
a small menu of about five or six afrfds from a big menu of about 16 optiorsggid at
1 30), though the pleadings do not fix thasenbers with certainty. The precise
numbers probably would not be dispositiveted fiduciary status issue, though to some
extent the degree of “control” that defendaexercised over the plavill be inversely
proportional to the difference between the twenus’ sizes (for example, if plaintiffs
selected a small menu of 5 funds from arbignu of 7, that arrangement evinces more
control by defendants than a small menu df&wn from a big menu of 20). Second, and
more importantly, the complaint does not cate how defendants selected the big menu.

The parties’ papers and statements atangliment create the pression that the big

10



menu consisted of every fund to whicHetedants had some level of institutional
connection. (4/26/10 Argumefit. at 29:24 — 30:4 (“At onpoint F.W. Webb said let’s
do some Fidelity funds. [Defendanssid no, you can’'t do it. Why? Because
[defendants] could only pick people whoneyhhad relationships with and presumably
were compensated by for recommending thewdt and Fidelity wasn’t one of them . . .
") (statement of plaintiffs’ counselig. at 15:4-9 (“[CitiStreet makes available] all of the
funds that it has a relationship with in th@se that it can administer them”) (statement
of CitiStreet counsel); Pl. Mem. at 17 n.5 (“Defendants apparently recommended only
fund families with which they had fee-shay relationships.”).) This type of
arrangement appears to bargtard in the industrySee Hecker v. Deere & C&56 F.3d
575, 583 (7th Cir. 2009) (“Fidelity . . . limit[¢@eere’s selection of funds through the
Trust Agreement to those managed by Fid&iggearch.”). Thus, it seems that the “big
menu” simply contained a generic list okeey fund that defendants made available to
their many clients—all the goods in the stoso to speak—rather than a list of
investment options specifically tailate¢o plaintiffs’ needs and goals.

In Hecker the Seventh Circuit examined thdiciary implications of a similar
two-menu arrangement. There, the court tiedd an administrative service provider did
not become a fiduciary simply because thwise contract requirethe plan sponsor to
select the plan’s investment menu frime limited spectrum diinds offered by the
service provider’s sister compankd. at 583. In affirming dismissal of the complaint,
the court reasoned that a person only exert@aghority or control’over plan assets if
that person has “final say” owthe list of options that will be made available to plan

participants; simply influencing those determinations by limiting the universe of

11



possibilities according to sonmbjective criteria—like funds assiated with a particular
corporation—does not confer fiduciary statid. The court drew a distinction between
service providers who “play a role” in tkemposition of the investment menu and those
who have “final authority’bver its contents. Only ¢hlatter are fiduciaries:

Many people help develop and mgaaenefit plans—lawyers and

accountants, to name two groups—utespite the influence of these

professionals we do not consider thenbéoPlan fiduciaries. . . . There is

an important difference between an asge that a firm exercised “final

authority” over the choice of funds, time one hand, and an assertion that

a firm simply “played a role” ithe process, on the other hand.
Id. at 584>

This Court findHeckerpersuasive. Like the defendants in that case, defendants’
role here in establishing the “big menwéars too tenuous a connecatto the eventual
disposition of plan assets to constitute “auity or control” within the meaning of the
statute. Indeed, two layers of decisimaking separated defendants from the final
decisions about how plan assets wouldyested: the plan committee’s selection of the
“small menu;” and the individugllan participants’ selectioof an investment option or
options from the small menu. This degoéeseparation between defendants and the
actual disposition of plan assets standstamk contrast to thigypical “authority or
control” case, in which fiducrg status arises from agg®n’s custody over plan assets,
Chaqg 436 F.3d at 236-37, or from a person’svpoto make direct determinations—
unimpeded by intermediaries—as to hplan assets will be allocatedoPrestj 126

F.3d at 40. Defendants’ role in setting the big menu has more in common with the work

of non-fiduciary professionals who influence,“play a role in,” disposition of plan

® An earlier Seventh Circuit decision, citedHecker made a similar point: “Those cases which hold that
the person or firm was a fiduciary have a common themeiz., the authority to exercise control
unilaterally over a portion of a plan’s assets . Fafm King Supply v. Edward D. Jones & €884 F.2d
288, 292 (7th Cir. 1989).

12



assets, than with the dutieSthose decision-makers who have been found to exercise the
requisite authority or controlSeeHecker 556 F.3d at 583.

Plaintiffs rely on three district coutases—two from within this circuit—for the
proposition that limiting the universe of fundgailable to a plan for inclusion on its
investment menu is a fiduciary functioBee Phones Plus, Inc. v. Hartford Fin. Servs.
Group, Inc, No. 06 Civ. 1835, 2007 WL 3124733, at *4 (D. Conn. Oct. 23, 2007);
Haddock v. Nationwide Fin. Seryd19 F. Supp. 2d 156, 165-67 (D. Conn. 2006);
Charters v. John Hancock Life Ins. C634 F. Supp. 2d 168, 171-72 (D. Mass. 2007).
Two of these cases, however, make no mention of a two-menu system, and the
defendants appear to have haedi authority to alter the li®f funds presented to Plan
participants.Haddock 419 F. Supp. 2d at 166 n®harters 534 F. Supp. 2d at 172.
Only plaintiffs’ third citation,Phones Plusis clearly on point. The alleged fiduciary in
that case, like the defendants in herel &athority over the big menu but not the small
menu:

Hartford [the defendant] providesettiPlan with a menu of investment

options, including certain mutual funds. From this menu, the Plan selects

a subset of investment options to offe the Plan’s participants . . . .

Hartford has the authority to change the menu of funds it makes available
to the Plan by adding or removing taal funds to or from the menu.

2007 WL 3124733 at *1. The district court h#hat on these factsjary could find that
Hartford was a fiduciary under ERISAd. at *4. Respectfully, this Court does not find
Phones Plugpersuasive. Though the decision spemdsh time distinguishing authority
indicating that this type divo-menu arrangement doest create fiduciary
responsibility, it does not ci@ny authority affirmativel\supporting the conclusion that
Hartford exercised the requisitauthority or control” though its control over the big

menu. See id The Seventh Circuit, in this Courtginion, offers the better analysis.
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With additional allegations, plaintifimight make out a claim of functional
fiduciary status under the first prongsafbsection (i) of the functional fiduciary
provision—namely, that defendargxercised “discretionary authority or discretionary
control respecting management” of the phgrselecting the big menu. 29 U.S.C. § 1002
21(A). If defendants chose investment options for the plan based on individualized
criteria—by making judgments about whichtiops best suited the plan—they may well
have exercised “discretion” within the meagiof the statute. But plaintiffs have not
made any allegations to support this thedRather, the complaintrsply states that the
ASA obligated plaintiffs to “slect the investment optiots be offered under the F.W.
Webb 401(k) Plan from among those madalalke by [defendants].” (Compl. § 77.)
As for how defendants chose those funds, the Complaint provides no information (despite
the likelihood that plaintiffs, through their }2ar relationship with defendants, gained
some concept of the criteria by whiaimfls were “made available” to them), though
every indication is that defidlants made investment apis available according to
objective criteria, such as whether they had an institutional relationship with a particular
fund. As the Seventh Circuit has held, tiyige of arrangement evinces neither control
no discretion under the statut8ee Hecker556 F.3d at 583.

B. “Investment advice for a fee or other compenséation

Plaintiffs also contend defidants are fiduciaries becaubkey advised plaintiffs
about which available investmenttmms to include on the small menu.

The Department of Labor has issuedguiation clarifying the circumstances in
which a service provider renders “investmadvice for a fee” withirthe meaning of the

functional fiduciary provision:

14



(c) Investment advice(1) A person shall be deemed to be rendering “investment
advice” to an employee benefit plan, withime meaning of [the function fiduciary
provision] only if:

(i) Such person renders adviethe plan as to the kee of securities or other
property, or makes recommendation athadvisabilityof investing in,
purchasing, or selling securi®r other property; and

(i) Such person either directly or imdctly (e.g., through aogether with any
affiliate)--

(B) Renders any advice described in gaaah (c)(1)(i) of this section on a
regular basis to the plan pursuanatmutual agreement, arrangement or
understanding, written or otherwiseflween such person and the plan or a
fiduciary with respect to the plan, thatbuservices will serve as a primary basis
for investment decisions with respectan assets, and that such person will
render individualized investment advicethe plan based on the particular needs
of the plan regarding such mattersarspong other things, investment policies or
strategy, overall portfolio composition, diversification of plan investments.
29 C.F.R. § 2510.3-21 (2010). Thus, to plead ¢hdefendant is a fiduciary because it
provided “investment advice for a fee,” a pl#if must plead thafl) the defendant
provided individualized investmé advice; (2) on a reguldasis; (3) pursuant to a
mutual agreement, arrangement, or undaedstey that (4) thedvice would serve as a
primary basis for the plan’s investmemcisions; and (5) thedaice was rendered for a
fee. See, e.g., Thomas, Head & Greisen Employees Trust v. R2éter3d 1114, 1117
(9th Cir. 1994)Ellis v. Rycenga Homes, Iné84 F. Supp. 2d 694, 708 (W.D. Mich.
2007). Courts have recognized that thgutation, and in particular the “mutual
agreement” requirement, seeks to seigatampensated investment advice—which
properly gives rise to fiducigrstatus—from mere sales effotouting the attributes of a
security or investment vehiclé&See Ellis484 F. Supp. 2d at 709 n.2 (“[T]he writers of

the regulation were attempting to differentiatdividualized investmat advice, which is

based upon the particular needs of the glam the general promotion of a product or

15



service, pursuant to which a stockbroker miggtommend’ a security to its customers at
large.”); Farm King 884 F.2d at 294. Urging a plan fidaiy to purchase one financial
product or another does not qifiakas “investment advice” unless the parties have come
to a “mutual agreement, arrangementioderstanding” that the provider will offer

advice as a remunerated service and tleaplhan will rely on the advice as a primary
basis for its investment decisionisl.

Here, plaintiffs allege defendantopided investment advice throughout the
parties’ 12-year relatnship. Many of the relevant aveents are conclusory and simply
parrot the language tiie regulation. $eeCompl. § 34 (“State Street Bank regularly
provided investment advice upon which th&/FWebb 401(k) Plan relied . . . . The
investment advice . . . was provided puanst to a mutual understanding . Id);at 1 34-
40.) There is, however, one concretaraple of an occasion on which defendants
recommended that plaintiffs include afgaular fund on the small menu. At a 1996
meeting, State Street represeniaditold plaintiffs they woultle “crazy” not to select the
YPF as an investment optiogiven that its returns wetggher than a money market
fund. (d. at  25.) Beyond this specific exale of an actual recommendation, other
allegations suggest that plaintiffs relied defendants as their primary source for
information (if not concrete recommendatioabput the different investment options.
Specifically, the Complaint alleges that (1) the parties met periodically—once or twice a
year on average—to discuss the plan, its investments, and its performance; (2) defendants
routinely advised plaintiffsk@out the characteristics of thgailable State Street funds,
and plaintiffs often based their investmdatisions on this inforation; (3) defendants

reported on the Plan’s diversification, breakthe investments inttategories according

16



to defendants’ own descriptions of the varitwsds (for example, defendants classified
investments in the YPF as “Stable Value/Mpiarket” investments); and (4) plaintiffs
did not receive investment advice from other sourckk.af 11 36-37, 40-44, 50-53; Ex.
D.) Plaintiffs argue the Court should inthe existence of an investment advice
relationship, including the geiisite “mutual agreement, arrangement, or understanding,”
from these allegations about theiucgse of dealings with defendants.

Defendants argue that the ASA—the cocttivering the partg administrative
services relationship—renders plaintiffevestment advice claim implausible, because
the ASA does not contemplate the provisiomekstment advice. Exhibit A to the
agreement lists all of the services that&iStreet (later replaced by CitiStreet as
administrative service provider) agreed topde to F.W. WebbThe list includes the
spectrum of ministerial tasks that an ERI&Iministrative providetypically performs:
plan drafting; provision of documents and fatrpreparation of reptsr and disclosures;
and testing for compliance with the InternavBeue Code. (Prussia Aff. Ex. A at 5-7.)
Investment advice is not on the list.

Where ERISA plan fiduciaries and a seevrovider enter inta written contract,
that contract logically servess the starting point and prmy reference for any analysis
of whether the service provider performed duties that give rise to fiduciary
responsibilities under ERISASee Beddall v. State Street Bank and Trust137. F.3d
12, 19 (1st Cir. 1998). IBeddall the First Circuit relieghrimarily upon the language of
a trust agreement to hold, on a motion to déspthat SSBT was not a fiduciary to the
Eastern Airlines retirement plan. The plaad incurred losses after its investment

manager—not related in any way to SSBT—asgign#ated values to a portfolio of real
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estate investments. SSBT was alleged to have violated fiduciary duties by accepting the
investment manager’s valuations without adeeq investigation or analysis. The trust
agreement undercut this theafyliability: it provided thatSSBT, as trustee, had “no
responsibility for supervising any Investmét&nager” and “no obligtion to review or
to make inquiries as to any actiondmrection of any Investment Mangerltl. at 20. The
plaintiffs nonetheless argued that desphis contractual language, SSBT had accepted
responsibility for supervising ¢hinvestment manager throughatsnduct because SSBT
had inquired into the investment manage&ghiations on other occasions. The court
rejected this attempt to evade the contractual language:
As a matter of policy and primde, ERISA does not impose Good
Samaritan liability. A financial ingtition cannot be deemed to have
volunteered itself as a fiduciaryngply because it undertakes . . .
responsibilities that exceed its offickmlandate. Imputing fiduciary status
to those who gratuitously assist a pgaadministrators is undesirable in a
variety of ways, and ERISA’s someatmarrow fiduciary provisions are
designed to avoid such incremental sostiewed against this backdrop, a
rule that would dampeany incentive on the part of depository institutions
voluntarily to make relevant inforrtian available to fund administrators
and other interested parties is cowteuitive. Moreover, such a wrong-
headed rule would also risk ctiwgy a climate in which depository
institutions would routinely increasediin fees to account for the risk that
fiduciary liability might attactto nonfiduciary work.
Id. at 21 (internal citationsna quotation marks omitted).
Beddall'sconsequentialist reasoning ngy too far: ERISA’s functional
fiduciary provision forthrightly contemplatéisat a service provides conduct will give
rise to fiduciary duties, despite the risk thadviders will as a redtube dissuaded from
performing certain useful tasks and functio®&ee29 U.S.C. § 1002 21 (A). And at least

in this circuit, ERISA’s fiduciary provisionsave not been interpreted as “narrow.”

LoPrestj 126 F.3d at 40 (“Congress intended ERESdefinition of fiduciary to be
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broadly construed.”). BuBeddallis still persuasive, at least the extent it holds that an
ERISA provider does not have a fiduciary ohtign to provide a service it specifically
contracted not to provide. If plaintiftould base claims on such counter-contractual
obligations, then it would beate effectively impossible fd&ERISA providers to contract

to render merely administrative, non-fidugiagervices. Providers of such limited
services would, in turn, necesibaincrease their fees to account for the risk that, despite
the clarity of their contracthey will be assigned investmesndvice or other fiduciary
liability for purely administrative workSee Beddall137 F.3d at 21. All ERISA
constituents—plans, beneficiaries, and meryproviders—would better benefit from a

rule allowing them to contract for tlservices they actually desire.

This case, however, is more complicated tBaddall Unlike the trust
agreement in that case, the ASA does not expressly excise investment advice from the
range of defendants’ services. Rather, the contract is eilehie subject. Moreover, in
requiring plaintiffs to choose funds fromnset of options that defendants “made
available,” the ASA’s language contemplad@sarrangement between the parties that
might logically foster an inv&ment advice relationship. Bwecessity, defendants had to
provide plaintiffs with a lisbf available investment optiong’he Complaint alleges that
when defendants did so, they also advisethfiffs about the attributes of each option—
their investment strategies and levels skfi-and about the diversification of the Plan’s
portfolio as compared to the average retinehwoe defined contriltion investment plan.
(Compl. 111 24-28, 36-37, 42-45, 50-51, Ex. €, B.) To be sure, the ASA did not
require defendants to provide plaintiffs withis type of analysis, but the Complaint

adequately alleges that they did so anyway, and the contract’s language does not
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affirmatively undercut the plausiity of those allegationsAt this early stage in the
litigation, when all plausible inferences mbstdrawn in plaintiffs’ favor, the allegations
that defendants regularly aded plaintiffs about the funds and provided them with
analysis of the portfolio are sufficient pdead that defendants rendered investment
advice within the meaning of the statute amgulation, particularlgince plaintiffs did
not receive investment advice from any other sou8se Buster24 F.3d at 111%Ellzey
v. Carter, 920 F. Supp. 26, 29 (D. Conn. 1995) (determining whether [a mutual
agreement] existed . . ., the court must loothonature and durat of the relationship
[between the parties].”). Discovery will clarify whether defendants in fact gave advice
“about the value of securitiesr “majd]e recommendatioras to the advisability of
investing in, purchasing, or selling securitiesi’ a regular basis and pursuant to a mutual
agreement, arrangement, or understanding. 29 C.F.R. § 2510.3-21(c)(2).
Defendants also argue the Complaint does not adequdégjg #ghat they
provided investment advice “for a feeThough defendants were compensated for the
services listed in the ASA and also receigechmissions when the & invested in State
Street funds, (Compl. 11 34, 76, 78-79), they contend the claim fails because the
Complaint does not allege that plaintiffs paid them any fees designated specifically for
investment advice. The statute, however, requires only that the investment advisor
receive “a fee or other compmation, direct or indirect” imxchange for investment
advice; it does not require thiie investment advice be coaemsated directly. 29 U.S.C.
§ 1002 21(A). Given this loose statutorpdaiage, the allegations that defendants’
advice produced commissions and fell withibroader, remunerated service relationship

satisfy the “fee” element at the pleading sta§ee Ellis 484 F. Supp. 2d at 710
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(evidence that broker received “a commissiothattime each security was purchased, as
well as a number of other fees during the diféhe relationship” satisfied fee element);
Buster 24 F.3d at 1120 (sales commissions constituted “fee or other compensation”
under statute).

Accordingly, the Court holds the Complaint adequately alleges that defendants
provided investment advice for a fee unddvsection (ii) of the functional fiduciary

provision. 29 U.S.C. § 1002 21(A)(ii).

I. Breach of Fiduciary Duty

The Court now considers the sufficienmiythe allegations that defendants
breached fiduciary duties with respecthe provision of investment advice.

ERISA requires fiduciaries to “discharfgbeir] duties with respect to a plan
solely in the interest of the participantedabeneficiaries and . . . with the care, skill,
prudence, and diligence under the circumstances then prevailing that a prudent man
acting in a like capacity and familiar withadumatters would use in the conduct of an
enterprise of a like character and with la&ens.” 29 U.S.C. § 1104 (a)(1)(B). Courts
interpret this languag create both a duty of lofgaand a duty of prudenceKrohn v.
Huron Memorial Hospital173 F.3d 542, 547 (6th Cir. 1998)prse v. Stanley732 F.2d
1139, 1144-45 (2d Cir. 1984). Together, théatuof loyalty and prudence impose “an
unwavering duty on an ERISA trustee to mdkeisions with single-minded devotion to
a plan's participants and béicgries and, in so doing, tct as a prudent person would
act in a similar situation.’Krohn, 173 F.3d at 547 (internal quotations omitted). More

specifically, a fiduciary violates the duty loyalty by making materially misleading

21



representationsld.; Estate of Becker v. Eastman Kodak,ad@0 F.3d 5, 8 (2d Cir.
1997).

A. CitiStreet

Plaintiffs have stated a plausible claim that CitiStreet breached its fiduciary duties
as de facto investment advisor to the Rtam 2000 to 2008. The Complaint alleges that
during this time period, CitiStreet affirmativatyisrepresented the YPF to plaintiffs as a
safe, conservative investment, tantamourat tooney market fund. (Compl. 11 41-49.)
In actuality, the YPF was, atdst in those years, a highlgky fund that invested mainly
in low-quality mortgage-backed investmentid. at 11 47-48.) Thus, the Complaint
adequately alleges that CitiStreet breached its duty of loyalty by making affirmative
misrepresentations about the YPFee Krohn173 F.3d at 547. More generally, the
Complaint states a claim that CitiStreet adgtegrudently. According to the allegations,
CitiStreet understood that the Plan Committesired to include a money-market type
fund on the investment menu and that the Rlammittee in fact believed the YPF to be
such an investment. (Compl. 1 92-100.) Despite this knowledge, CitiStreet never
informed plaintiffs that they were mistaken—that the YPF was far riskier than a money
market fund—nbut instead continuedttwut the YPF’s attributes.ld.) These allegations
are sufficient to plead that tt3treet violated & duty to “act as prudent person would
act in a similar situation.’Krohn, 173 F.3d at 54 California Ironworkers Field Pension
Trust v. Loomis Sayles & C&59 F.3d 1036, 1043-44 (9th Cir. 2001).

CitiStreet argues that the documentpressly distinguishing the YPF from a
money market fund—namely, tipeiblicly-filed prospectusesd the fact sheet included

in the 2006 booklet—undercut thpéausibility of plaintffs’ claims. While these
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documents do present a thorny problem for pifésn they do not warrant dismissal of the
claims against CitiStreet at this juncturehe documents stated that “unlike a money
market fund,” the YPF's pricerould fluctuate due to invasents in “securities with
higher levels of risk and different maturitieCompl. Ex. D; Prussia Aff. Ex. C at 3.)
Undeniably, this disclosure language blunts pnesumptive effect of CitiStreet’s alleged
misrepresentations that the YPF had thabity of a money miket fund.” (Compl.
41.) In the securities law cantt, the Second Circuit has heleht misrepresentations in
advertising materials are immaterial as mattdaw if they are @arly contradicted by
language in an offering prospectudunt v. Alliance North American Government
Income Trustl59 F.3d 723, 730 (2d Cir. 1998) (wherespectus clearly distinguished
fund from treasury securitieso reasonable investor cdlde misled by advertising
materials comparing mutual fund to invesint in treasury securities). Likekunt,
materiality is a touchstone issue here: plaintiffs have no claim if CitiStreet’s
misrepresentations were rggnificant enough, in the face disclosures elsewhere, to
mislead a reasonable person into believirag the YPF had theatility of a money
market fund.See Estate of Beckelr20 F.3d at 8 (misrepresentations must be “material”
to support ERISA breach of fiduciary duty claim). Unlikédant, however, the
misrepresentations here are alleged to ee: made in a fiduciary context, not in
advertisements. To hold as a matter of & the pleading staghat a reasonable
investor could not have been misled byduéiary’s direct misrepresentations about a
security because a prospectus contained slisatosure language to the contrary would
overextend botiuntand the materiality doctrineSee ECA, Local 134 IBEW Joint

Pension Trust of Chicago v. JP Morgan Chas®e3 F.3d 187, 197 (2d Cir. 2000) (“a
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complaint may not properly be dismidse. . on the ground that the alleged
misstatements or omissions are not materikdasthey are so obviously unimportant to a
reasonable investor thaasonable minds could not differ on the question of their
importance.”) (qQuotations omitted).

B. State Street

The claims against State Street haes lmerit. It served as administrative
provider and recordkeeper under the ASA frb®96 through 2000, and is also alleged to
have provided investment advice during theesadime period. But State Street did not
make any misstatements or otherwise bréadiduciary duties during those years, at
least according to the averments. The Compkllages State Street told plaintiffs in
1996 that the YPF had the statyilof a money market fundbut plaintiffs do not contend
that representation was false at the tirRather, only after the YPF switched to its high-
risk strategy in 2000 or 2001dlit become false, under plaintiffs’ theory, to describe the
YPF as a money-market type fund, and by timaé¢ CitiStreet had replaced State Street
as plaintiffs’ administrative service providerdade facto investment advisor. (Compl. 1
38-40, 47.) Neither State Street entity is@bd to have provided plaintiffs with any
investment advice, or eveimy administrative serviceafter April 2000. As such, the
Complaint does not plausibly allege thaat8tStreet breached any fiduciary duties under
ERISA. See Krohn173 F.3d at 547.

Plaintiffs argue State Street is vicasbuliable for CitiStreet’s fiduciary breaches
because State Street was a party to the ASiiStreet assumed State Street’s duties
under the ASA in 2000, but the parties did aotend the contract to reflect this

development. Thus, State Street retainedadtdgractual obligationsnder the ASA even
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after it ceased performing administrative services in 2000, and, plaintiffs argue, State
Street is therefore liable for CitiStreet’s brhas. The flaw in this argument is that
CitiStreet’s fiduciary obligations arose fraime course of its relationship with the
plaintiffs, not from the text of the ASAThe ASA itself does not say anything about
investment advice. CitiStreet may have mea fiduciary by virtue of its decision to
provide plaintiffs with advice about the Steéitreet funds, if the allegations in the
Complaint are true, but the ASA created noydatprovide such advice. Accordingly,
while it is true that an digor cannot delegate awaycantractual duty without the
obligee’s consensee Restatement (Second) of Contrg@&48(3);Howe v. Varity Corp.
36 F.3d 746, 756 (8th Cir. 1994), this principleesmot impute liability to State Street
for CitiStreet's breach of a free-standing, non-contractual fiduciary®duty.

Finally, plaintiffs argue the Complaistates a claim against State Street for
breaching its fiduciary duties as directaastee. Though State Street stopped providing
alleged investment advice 2000, it continued serving #se Plan’s directed trustee
(through its trust company arm, SSBT) untilestst 2008. As directed trustee, State
Street maintained custody over Plan &saed implemented the Plan Committee’s
investment instructions. Consequently, becdiusentinued to control Plan assets after
April 2000, State Street still owesbme fiduciary duteto the Plan even after CitiStreet
replaced it as the alleged de facto stmeent advisor. 29 U.S.C. § 1002 21(A)lire

WorldCom 354 F. Supp. 2d 423, 444 (S.D.N.Y. 200%Yhile a directed trustee is

® Plaintiffs also argue briefly that State Street is liable for CitiStreet's breaches under agency principles.
But the Complaint does not allege the existencepireipal-agent relationship between State Street and
CitiStreet, which would require that the former controlled the latter in its performance of services for
plaintiffs. Restatement(Third) of Agengyl.01, § 14in re Rezulin392 F. Supp. 2d 597, 607 (S.D.N.Y.
2005) (Kaplan, J.) (“Without control, there is no agency relationship.”). Plaintiffs’ agegayent is
therefore unpersuasive.
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deprived of discretion to maga and control plan asseitshas responsibility over ERISA
assets and is obliged to follow only those cliens of a named fiduciary that are ‘proper’
and not ‘contrary to’ ERISA.”). Under ERISApwever, a fiduciary is only liable for
conduct that falls witim the scope of its fiduciary authoritysee In re Lehman Brothers
683 F. Supp. at 299. State Street continudtbtd the Plan’s ssets and to execute
plaintiffs’ investment instructions aftépril 2000, but it did not by virtue of these
limited functions retain fiduciaryesponsibility for providin@ccurate investment advice.
Rather, State Street’s fiduciary duties agcted trustee with gard to the Plan’s
investment decisions were extremely narrc@&ee WorldCon854 F. Supp. 2d at 444-45
(“Since a person is a fiduciary to a planyotd the extent the person functions as a
fiduciary, the fiduciary obligations of idicted trustees are circumscribed by the
parameters of their duties . . . .”). Finsthad a duty of prudencehich required it to
inquire into any investmentstruction that it knew or®uld have known was imprudent,
contrary to ERISA, or contrary the terms of the Pland. at 446-47 Summers v. State
Street 453 F.3d 404, 407 (7th Cir. 2006). Thigydis quite constricted; typically, a
directed trustee is only charged with knoside that an investment instruction is
imprudent where the trustee possesses non-pabienation that a company’s financial
statements are false or where it possessegpnfiirmation showing with near certainty
that a company is on the brink of collapSee WorldCon354 F. Supp. 2d at 446-48.
Second, under the doctrine of co-fiduciary lidypj State Street also had a duty to make
reasonable efforts to remedy the breach of another fiduciary if it knew that other fiduciary

was breaching duties to the Pldd. at 445.
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The Complaint does not support a claim thtte Street violated either of these
narrow duties. Plaintiffs’ position seems to be that State Street should have inquired into
the Plan Committee’s decision to leave Y& on the investment menu after the YPF's
strategy changed and it became a riskier fuBwk State Street is not alleged to have
known anything about the YPF that would hahewn the decision to keep the fund on
the investment menu to be imprudentioligh State Street certainly knew the YPF was
investing in mortgage-backeecurities and was riskier tharmoney-market fund (two
facts disclosed in the prospectuses), noargees that thosadts alone rendered the
YPF an imprudent investment umdbe principles set forth iworldCom Id. at 446-48.
Plaintiffs also argue that the YPF'srdinued presence on the menu violated the
diversification requirements of ERISA § 404(8ut as State Strepbints out, 404(c) is
simply a safe harbor provision that limitethability of fiduciaries in some instances; a
person does not “violate” ERISA byraying from 404(c)’s guidelinesSee In re Morgan
Stanley 696 F. Supp. 2d 345, 359 (S.D.N.Y. 20Mifelice v. U.S. Airways497 F.3d
410, 418 n.3 (4th Cir. 2007). Lastly, theresbasis for co-fiduciary liability; the
Complaint simply does not allege that State Street knew that CitiStreet or any other
fiduciary provided plaintiffs with inaccura investment information or otherwise
breached duties to the Plan

Plaintiffs’ real argument seems to be thatause State Stremintinued to serve
as directed trustee after AR2000, it also should have ctimued to provide plaintiffs
with updates about their investments and &ues that plaintiffs’ selections for the
investment menu still matched their investingoals. As already noted, however, the

duties of an ERISA fiduciary extend grds far as its fiduciary functionsee In re
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Lehman Brothers683 F. Supp. at 299, and State Streebt alleged to have performed
investment advice functions after Ap2D00. Moreover, the Plan had two actual
investment fiduciaries to provide such investment services: (1) the Plan Committee,
which had sole responsibility for selectitige investment menu; and (2) CitiStreet, which
according to the Complaint advised plaintiffs about the available investment options
during and after the time the YPF changedtsgies. Because the Complaint does not
allege that State Street knew or should Hawa@vn that either fiduary failed to perform

its duties to the Plan, or that State Streeteked any investment instruction imprudently
or in violation of ERISA or the Plan, ti@omplaint does not allege that State Street
breached duties to the Plan as directed trusee. WorldCon854 F. Supp. 2d at 444-

46.

For the foregoing reasons, the Court halidg the Complaint adequately alleges a
breach of fiduciary duty against Gtreet but not against State Street.

1. State Law Claims

Aside from the ERISA claims, the Complaint also states claims under
Massachusetts state law foadid, negligent misrepresentatjmegligence, violations of
Chapter 93A (consumer protection laahd violations of § 410(a)(2) of the
Massachusetts Uniform Securities Actkéithe ERISA claims, these claims are
premised on allegations that defendants episesented the YPF to plaintiffs between

1996 and 2008.
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A. Preemption

“ERISA provides that it ‘sHasupersede any and all State laws insofar as they
may now or hereafter relate &amy employee benefit plan.’Stevenson v. Bank of N.Y.
Co, 609 F.3d 56, 59 (2d Cir. June 15, 2010) (quoting 29 U.S.C. § 1144(a)). With one
exception discussed below, this express ppgiem provision cleayl reaches plaintiffs’
state law claims against St&&eet and CitiStreet because those claims are based on the
same allegations underlying the ERISA claims—namely, that defendants, as ERISA
fiduciaries, made misrepresentationsle/performing services to the PlaBee Watson
v. Consol. Edison of N.Y594 F. Supp. 2d 399, 408-09 (S.D.N.Y. 2009) (ERISA
preempts fraud and breach of fiduciary deiyims premised on fiduciaries’ misconduct
in administering ERISA plan). Plaintiffs do ratgue to the contrary. Rather, they press
the state law claims in the alternativedaargue only that ERISA would not have
preempted the claims had the Court found defendantsneefiduciaries under the
statute. (Pl. Opp. Mem. at 31 (“Clairagainst non-ERISA fiduciaries based on non-
ERISA legal duties are not preempted”).ed@use the Court has found defendants were

fiduciaries, this argument is mobt.

" Because State Street’s fiduciary rélem April 2000 onwards was limited its duties as directed trustee,
one might argue that any representations it made to plaintiffs about the YPF during that time fell outside
the scope of its ERISA functions and are tthesproper subject of state law actiosee
Penny/Ohlmann/Nieman, Inc. Miami Valley Pension Corp399 F.3d 692, 698 (6th Cir. 2005) (“[W]here
an ERISA plan's relationship with another entity isgmterned by ERISA, it is subject to state law.”)
(quotations omitted). The Complaint, however, doesatiege that State Street made any statements about
the YPF to plaintiffs after April 2000, nor does it all€ffate Street owed plaintifemy duty of care (apart
from its duties as directed trustee) requiring affirmatisclosure of informatioto plaintiffs after that

date. Thus, even if the fraud, negligent misrepreientaand negligence clainagainst State Street are

not preempted to the extent they are based on padt2800 conduct, those claims warrant dismissal for
failure to state a claimSee Fordyce v. Town of Hanoyéb7 Mass. 248, 257 (2010) (fraud requires
evidence of “a knowing[ly] false repsentation of a material factQ)’Connor v. Merrimack Mut. Fire Ins.

Co, 897 N.E.2d 593, 602 (Mass. App. Ct. 2008) (negligent misrepresentation requires proefethdant
provided “false information”)L.ev v. Beverly Enterprises-Massachusetts, U&7 Mass. 234, 239-240

(Mass. 2010) (“To prevail on a ctaiof negligence, a plaintiff must prove that the defendant owed the
plaintiff a duty of reasonable care [and] that the defendant breached this duty . .ota)i¢gs omitted).
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B. Massachusetts Securities Act Claim

Unlike the other claims, plaintiffs’ clai under 8§ 410(a)(2) of the Massachusetts
Uniform Securities Act is ngireempted because it falls under an exception for state
securities laws in the ERISA preengstiprovision. 29 U.S.C. § 1142(b)(2)(A).
Recognizing this exception, defendants moveismiss this cause of action for failure to
state a claim on the merits, rather than on preemption grounds.

A securities purchaser may recover urgldid0(a)(2) if “(1) the defendant offers
or sells a security; (2) in Massachusett$; b8 making any untrue statement of a material
fact or by omitting to state a material fact) (de plaintiff did not know of the untruth or
omission; and (5) the defendant knew, or m éixercise of reasonable care [would] have
known, of the untruth or omissionMarram v. Kobrick Offshore Fund, Ltd442 Mass.

43, 52 (2004) (internal quotations and alterations omitted).

With respect to State Street, the Complaint fails to adequately plead the third
element. As already noted, plaintiffs do atiege State Street made any material
misstatements or omissionsaut the YPF while providing inggment advice to the Plan
Committee. The § 410(a)(2) claim agaiState Street is therefore dismiss&ke id

CitiStreet challenges the allegationgpporting the first element of § 410(a)(2),
which requires that the defendant “offered ddsosecurity.” This element encompasses
two different types of securities sellers) {direct sellers,” whawn the securities at
issue and pass title to buyeasid (2) “solicitor sellersivho do not actually own the
securities but persuadehets to purchase therRinter v. Dah) 486 U.S. 622, 642-44

(1988)° The parties agree CitiStreet was not addirseller,” because it is not alleged to

8 Massachusetts courts interpret § 410(a)(2) in liitle federal case law interpreting § 12 of the Securities
Act of 1933, because the two praeiss are substantially similaMarram, 442 Mass. at 51.
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have passed title to any shares in the YPRe disputed issue is whether CitiStreet
gualifies as a “solicitor seller.”

Solicitor sellers must be “directly involved the actual solicitation of a securities
purchase.”Shaw v. Digital Equip. Corp82 F.3d 1194, 1215 (1st Cir. 1996);re
Westinghouse90 F.3d 696, 717 n.19 (3d Cir. 1996) (“Alegation of direct and active
participation in the solicitation of the immediatale is necessary for solicitation liability
. ... Such an allegation is crucial sa@ensure a direct laionship between the
purchaser and the defendant,heiit which a defendant is simphpt a statutory seller.”).
“A person's ‘remote’ involvement in a sales transaction or his mere ‘participat [ion] in
soliciting the purchase’ does not sedtj him to Section 12 liability.’Shaw 82 F.3d at
1215 (quotingPinter, 486 U.S. at 651 n.27). Rather, toébsolicitor sellg the defendant
must have directly “urged” or sought to “paade[]” the buyer to purchase the securities.
Pinter, 486 U.S. at 644, 64Bmith v. Am. Nat'| Bank and Trust €682 F.2d 936, 941
(6th Cir. 1992) (“A non-owner cannot beseller [] unless he urges a prospective
purchaser to buy.”).

CitiStreet, as an advisor who counselainilffs about the various State Street
funds available for inclusion on the irstsnent menu, was natseller under this
standard. First of all, the Complaint doed allege that CitiStreet ever “urged” or
“persuaded” plaintiffs to select the YPFhe Plan Committee had to select a certain
number of investment options in any eaand CitiStreet’s role describing and
recommending funds was advisory; it didt solicit the Plan Committee to make
purchases it would not otherwise make. dbelly, CitiStreet was not a solicitor seller

because it did not have any direct contachwilan participants. Though CitiStreet had
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annual contact with the Plan Committee, which selected the investment menu, only the
Plan participants actually decided to purchase shares in any of the funds. Because
CitiStreet did not directly solicit any of these purchases, it did not “offer or sell”
securities within the meaning of § 410(a)(2). See Shaw, 82 F.3d at 1216 (dismissing
claims where the complaint did not concretely aliege that corporation directly solicited
securities purchasers); fn re Westinghouse, 90 F.3d at 717 n.19 (requiring a “direct
relationship between the purchaser and the defendant”). Therefore, the § 410(a)(2) claim

against CitiStreet is dismissed as well.

CONCLUSION
For the foregoing reasons, State Street’s motion to dismiss is granted in full. All
claims against SSBT and SSgA are dismissed. CitiStreet’s motion to dismiss is denied
with respect to Count I (ERISA) but granted with respect to the state law claims (Counts

11- V).

SO ORDERED.

Dated: New York, New York
v 1} 2010 Q}\ ) R
o i ~

Richard J. Holwell
United States District Judge
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