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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

______________________________________________________________________ X
THEMIS CAPITAL, LLC and DES MOINES
INVESTMENTS LTD.,
09 Civ. 1652 (PAE)
Plaintiffs, :
-V- : OPINION & ORDER
DEMOCRATIC REPUBLIC OF CONGO and
CENTRAL BANK OF THE DEMOCRATIC :
REPUBLIC OF THE CONGO, :
Defendants. :
______________________________________________________________________ X

PAUL A. ENGELMAYER, District Judge:

Plaintiffs Themis Capital, LLC (“Themis’and Des Moines Investments, Ltd. (“Des
Moines”) (collectively, “plaintiffs” or “Themis™)oring this claim for breacbf contract against
the Democratic Republic of the Congo (the “DR@hd the Central Bank of the Democratic
Republic of the Congo (“Central Bank of the DR{ollectively, “defendants”). Themis and
Des Moines are successors-in-met& to portions of debt théte DRC restructured in 1980,
which have been in default since 1990. Pifigitawsuit seeks to recover on this debt.

Plaintiffs’ lawsuit would ordinarily be timéarred under New York’s six-year statute of
limitations governing breach-of-coatit claims. To sustain this ataj plaintiffs rely on a series
of debt acknowledgment lettettsat purport to have been saghby officials of the DRC and
Central Bank in 1991, 1997, and again in 2003. Thettars, by their termdolled the statute of
limitations, and, if effective, would makhbis lawsuit, brought in 2009, timely.

Defendants, however, assert tha signatories to these kts lacked actual or apparent

authority to bind the DRC and the Central Baiilhus, they argue, the statute of limitations
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expired long ago. Whether defentkaare liable to pay the delaisissue here therefore turns on
whether the debt acknowledgméetters are legally binding.

Following pretrial discoveryrad the resolution of pretrimhotions, a bench trial on these
issues was held on February 13 and 14, 2014 thEdollowing reasons, the Court holds that the
signatories to the 1991, 1997, and 2003 debt acladgment letters haalctual and apparent
authority to bind the DRC and the Central Bawccordingly, plaintiffs’ attempt to collect on
this long-owed debt is not barred by New Yorkig-year statute dimitations, and judgment
must be, and is, entered in favor of Themis and Des Moines.

As to damages, the Court holds that piffsare entitled to recover the outstanding
principal and interest charges on their debt, andd¢over compound interesh the interest that
accrued on the unpaid principal. However, iffis are not entitled to recover any compound
interest on such compound intstee Finally, the Court holdglaintiffs may recover these
damages, jointly and severally, from BRC and the Central Bank of the DRC.

l. Background®

A. The Credit Agreement

On March 31, 1980, the Republic of Zaire (“Zd); a sovereign state in Central Africa,
and the Bank of Zaire, Zaire’s central bankeeed into a Refinancing Credit Agreement with

various creditors and agentstipSY 11; PI. Ex. 10 (“Credit Agement”). The Credit Agreement

! The background facts are drawn from the partiefpful joint stipulations of fact (Dkt. 206)
(Joint Pretrial Order, Ex. A) 8tip.”), the trial testimony of platiffs’ expert witness, Nicaise
Chikuru Munyi Ogwarha (“Chikuru”) (Dkt209) (“Feb. 13, 2014 Tr.”), the depositions
designated by the parties (Dkt. 20éihd the trial exhibits offedeby plaintiffs (“PI. Ex.”) and
defendants (“Def. Ex.”). The following abbreviations are used for the parties’ pretrial
submissions: plaintiffs’ pretl memorandum (Dkt. 186) (“Pl. B); and defendants’ pretrial
memorandum (Dkt. 197) (“Def. Br.”).



refinanced, consolidated, and restured various debts that Zaiowed to its creditors, and
designated the Bank of Tokyo Trust Company (fBaf Tokyo”) as the sgicing bank. Stip.
1 13;seeCredit Agreement. In return, the agreetanliged Zaire to make periodic payments
of principal and interest tihe creditors (or their assignéesind to repay all principal and
interest on or before April 2, 1990. Stip. § 14ta8hed to the agreement were credit schedules
“setting forth outstanding principal amounts for the various debts refinanced, consolidated and
restructured pursuant to the Credit Agreemeid.”] 15; Credit Agreement at R-1(a).

The Credit Agreement was executed, on beblaffaire, by the State Commissioner of
Finances, and, on behalf of the Bank of Zdmethe Bank’s GovernorStip. {1 16, 17. On
April 21, 1980—about three weekfter the execution of the Credit Agreement—Zaire’s
President, Mobutu Sésé Seko (“Mobutu”), signedmtinance that officially authorized these
two individuals—the Commissioner &inances and the Governor of the Bank of Zaire—to sign
the Credit Agreementld. § 20; Def. Ex. 29 (Ordinance No. 80-073). That ordinance stated:

The President and Founder of the Popular Movement of the Revolution, President
of the Republic, in light of the Constitan, in particular Article 42 therein;

HEREBY ORDERS:

Article 1—The signingf the refinancing loan agreement between the Republic of
Zaire, the Bank of Zaire and the prigdiank creditors is hereby authorized.

2 Defendants do not dispute that pliffs are the assignees of aljhits, title, interest, benefits,

and obligations of the creditomder the Credit Agreement.nter the Credit Agreement, the
DRC owed principal of $9,562,500 to CitibankA\Nand $459,999.67 to Bayerische Vereinsbank
International S.A., for a total of $10,022,499.67. Following the execution of a deed of
assignment, effective August 5, 2008, Themis succeeded to these rights. Pl. Exs. 55-56. The
DRC also owed principal of $487,900.00 to kathk N.A. under Schedule A-1; $308,463.08 to
Banque Bruxelles-Lambert S.A. (“Bruxellesthbert”) under Schedule A-2; $483,125 to Electro
Banque under Schedule A-14; $254,472.50 uxBlles-Lambert under Schedule A-19;
$308,451.77 to Bruxelles-Lambert under Schedu®l; and $4,689,271 to Citibank N.A. under
Schedule A-26, for a total of $7,981,058.35. Followirgekecution of a deed of assignment,
effective February 2, 2009, Des Moines&eeded to these rights. PIl. Exs. 57-58.



Article 2—The State Commissioner of Fie@s and the Governor of the Bank of
Zaire are each in turn assigned with the duties of implementing the present
Executive Order, which enters indffect on the date of its signing.
Def. Ex. 29. It is therefore undisputdtat the State Commissioner of Finarfcasd the
Governor of the Bank of Zaire had actualrenrity to execute the Credit Agreement in 1980.
Section 8.01 of the Credit Agreement ud several “Affirmative Covenants of the

Obligor,” including:

So long as any Credit shall remautstanding, the Obligor will:

(b) Duly obtain and maintain in full foe and effect all governmental approvals

(including any exchange control approyaidich may be necessary under the law

of the Republic of Zairdor the execution, delivery dnperformance of this

Agreement by the Obligor or for the validiby enforceability hereof and duly take

all necessary and appropriate governmemtadl administrative action in the

Republic of Zaire in order to make allymaents to be made hereunder as required

by this Agreement.
Credit Agreement § 8.01. The Credit Agreendsftnes the Republic of Zaire, now the DRC,
as the “Obligor.” See idat R-1.

Zaire’s first missed payment under the Grégireement was in 1982; the second was in
April 1985. SeePl. Ex. 11 (Memorandum Regarding tRepublic of Zaire Refinancing Credit
Agreement, dated March 13, 1991). In Mat@&88, Zaire ceased making monthly payments on

the Credit Agreement. Stip. 1 23. Paymergsimeged in July 1989, but ceased again in January

3 The Court has, following the parties’ leaded the titles, “Comrasioner of Finances,”
“Minister of Finance,” and “Fiance Minister” interchangeably.

41n May 1997, after 32 years afithoritarian rule by Presidt Mobutu, Mobutu was overthrown
in a coup led by Laurent Kabila, who later h@egpresident and changed the name of the
country from Zaire to the DRC. Stip. 1Y 546is undisputed that defendants DRC and the
Central Bank of the DRC are successors-in-intdcethe debts of the Reblic of Zaire and the
Bank of Zaire.



1990. Id. Neither the Republic of Zaire nor itscaessor state, the DRC, has made any
payments under the Credit Agreement, wheth@riocipal or interestsince January 1990d.

B. The Debt Acknowledgment Letters

1. The 1991 Letter

In 1991, a “Steering Committee” of Zaire’s creditors met with the Bank of Tokyo to
discuss the payment missed in April 1985, and dlsethat Zaire had ceased making payments in
1990. SeePl. Ex. 11. The creditors sought “to obtaim acknowledgment from the Republic of
Zaire and [the Bank of Zaire] of payments duerder to avoid any sk that the six-year
prescription period established by the New Y8t&tute of Limitations would apply to the
payments now in default.ld. The Steering Committee instructiee Bank of Tokyo to institute
collection litigation against Zaron behalf of all creditoii§ Zaire failed to sign an
acknowledgment letter by March 29, 199d. However, the Steering Committee stated that it
was “optimistic that they [wodl obtain the acknowledgment from Zaire at their meeting in
Paris during the last week of k; and that any litigation agest Zaire would be of the last
resort.” Id. at 3.

On March 29, 1991, Zaire’s Finance Ministerd the Governor of the Bank of Zaire
executed a debt acknowledgment letter. PLI2X“1991 Acknowledgment Letter”). The letter
states:

To:  All parts to the Refinancing €dit Agreement dated as of March 31, 1980

among Republic of Zaire, Bank of Zaitke Banks and Agents party thereto
and the Bank of Tokyo Trust Company, as Servicing Bank.
The Republic of Zaire and the Bank ofiiéehereby refer to the Refinancing

Credit Agreement dated as of March 38980 among Republic of Zaire, Bank of

Zaire, the Banks and Agents party #terand The Bank dfokyo Trust Company,
as Servicing Bank.



The Republic of Zaire and the Bla of Zaire hereby acknowledge and
confirm that Schedule 1 heretets forth the amounts ofgialue principal and past
due interest on principal as of Ap#) 1990 for each Credit Information Schedule
under such Refinancing Credit Agreementhe past due interest on principal
consists of both interest accrued on ppatiinstallments prior to their maturity
(regular interest) and interemtcrued on overdue principal’ he Republic of Zaire
and the Bank of Zaire further acknowledgel confirm their respective obligations
with respect to such inteedness and other obligations arising under such
Refinancing Credit Agreement.

It is the intention of the Republic of Zaire and the Bank of Zaire in executing
and delivering this acknowledgement fotlydo recognize and confirm all such
obligations in order to eliminateng concerns any Bank holding any such
indebtedness may have due to any podssapplication of any principles of
prescription, including witout limitation, those edbiished by the New York
statute of limitations, which might lead any Bank to conclude that the forbearance
demonstrated to date by such Bank ifnai@ing from acting tenforce any rights
it may have to collect such indebtedness might have an adverse effect on the
ultimate collectability of such indebtedness.

Id. Schedule 1 to the 1991 Acknowledgment Letter was a table listing the amounts of principal
and interest outstanding under thedit Agreement as of April 2, 199@&eePI. Ex. 17.
On March 29, 1991, in response to the@xion of the 1991 Acknowledgment Letter,
the Steering Committee sent a fax to the Bankakyo, which read: “Pkse find attached the
confirmation from the . . . Steering Committee to eeasy litigation againgaire at this time.”
Pl. Ex. 14. Included with this fax were separate, but identical, messages from each of the three
Steering Committee members to B&nk of Tokyo, which stated:
We refer to the Telex dated Mardl8, 1991 from Australia and New Zealand
Banking Group Limited, Citibank, N.A., ar@redit Commercial De France to the
Agents and Banks party to the Zaire Refinancing Credit Agreement dated as of
March 31, 1980.
This communication is to advise you ta have received a debt acknowledgment
satisfactory to the three banks sending such Telex so as to make the litigation
described in such Telex unnecessary at this time.

Id. Assuming that the 1991 Ackntedgment Letter restarted thatite of limitations on claims

under the Credit Agreement, tbeeditors to the Agreementdhaunder New York’s six-year



statute of limitations, until March 29, 1997 to filéasvsuit for breach of contract, or to otherwise
preserve their rights.
2. The 1997 Letter

In early 1997, Cecilia Bartner (“Bartner'gn executive in the debt restructuring
department at Citibank in New ¥lq prepared, with thassistance of legal counsel, the draft of a
new debt acknowledgment letter. Deposition of Cecilia Bartner, dated May 2, 2013 (“Bartner
Dep.”) at 53-54, 70-71. The new letter was basethe 1991 Acknowledgment Letter, except
that it did not contain arttachment with the reconcilednounts due under the Credit
Agreement.ld. at 54-55. Bartner sent a draft oéthew letter toglan-Claude Masangu
(“Masangu”), a Citibank executive in Kinshadd. at 53-54.

Masangu was the Managing Director of Gitili’'s Kinshasa office between April 1993
and August 1997. Deposition of Jean-Claude Masangu, dated June 12, 2013 (“Masangu Dep.”)
at 118. Once Masangu received the draft acknowledgtatter from Bartner, he personally met
with the Minister of Finance and the Governotted Bank of Zaire to discuss the need for both
parties to sign the new letteld. at 103. Masangu testified thae did so on behalf of Citibank
and the other creditors who were owadney under the Credit Agreemeid. at 102.

On March 7, 1997, the new debt acknowledgnhetter was signed by both the Minister
of Finance and the Governorthie Bank of Zaire. Pl. EX7 (“1997 Acknowledgment Letter”).
The letter states:

To:  All persons holding claims undeetRefinancing Credit Agreement dated

as of March 31, 1980 among the Republi@Zaire, the Bank of Zaire, the
Banks and Agents party theretodatie Bank of Tokyo-Mitsubishi Trust
Company (formerly known as Bankbbkyo Trust Company), as Servicing

Bank.

The Republic of Zaire and the Bank ofiiéehereby refer to the Refinancing
Credit Agreement dated as of March 3280 among Republic of Zaire, the Bank



of Zaire, the Banks and Agents party thereto and the Bank of Tokyo-Mitsubishi
Trust Company (formerly known as Bank of Tokyo Trust Company), as Servicing
Bank.

The Republic of Zaire and the Bla of Zaire hereby acknowledge and
confirm as of the date hereof their respective obligations with respect to the
principal and interest unpaid under si#financing Credit Agreement consisting,
in the case of interest, both of interestraed on principal installments prior to the
maturity and interest accrued on overduncipal and inteest, and all other
obligations arising under such RefinargiCredit Agreement in accordance with
the terms thereof.

It is the intention of the Republic of Zaire and the Bank of Zaire in executing
and delivering this acknowledgement fotlydo recognize and confirm all such
obligations in order to eliminate angrcerns any person holding claims under such
Refinancing Credit Agreement may have doeany possible application of any
principles of prescription, includingithout limitation, thoe established by the
New York statute of limitations, which miglgad any such person to be concerned
that the forbearance demonstrated to dgteuch person in refraining from acting
to enforce such claims might have an adverse effect on the ultimate enforceability
of such claims.

According to Masangu, his past experience cahgeado conclude that it was unnecessary to
inquire into whether the signatories to #1897 Acknowledgment Letter hadithority to bind the
principals to the debt acknowledgmeMasangu Dep. at 104—105. Assuming that the 1997
Acknowledgment Letter restarted the statutéroitations on claims under the Credit
Agreement, the creditors to that agreemeantunail March 7, 2003 to file a lawsuit, or to
otherwise preserve their rights.

3. Events Between 1997 and 2003
In April 1997, Masangu, the former head of Citibank’s Kinshasa office, became the

Governor of the Central Bank of the Congaqosition he held until May 2013. Masangu Dep.

133. On November 26, 2002, Masangu sent an tiuitdao Bartner of @ibank, the subject line



of which was “Invitation to the London ClaiAgent Bank members’ meeting on December 7,
2002 in Paris™
The Central Bank of the Congo plans to miga an informal meeting with all of
the Agent Banks that are memberstled [London] Club, including yours. The
meeting will allow us to assess our relationships, particularly with respect to the
treatment of the accumulated arrearsyonr loans (Gentlemen’s Agreement of
June 24, 1989) and the definition ofetimew cooperation agreement with the
London Club.
| propose that this informal meeting, which | will personally chair and in which |
invite your bank to take part, be held on December 7, 2002 in Paris, as a side event
to the creditors’ meeting planned for Decemdeb in the same city. Accordingly,
please be so kind as to confirm ygarticipation as soon as possible.

Please find attached the list of the otAgent Banks, most of which have already
expressed an interest in paigiating in this meeting.

Pl. Ex. 22. An identical letter was sent to thieeotcreditor banks, such B&P Paribas. PI. Ex.
23. On December 4, 2002, however, Masangu infoffdaather that he was unable to travel to
Paris for the December 7, 2002 meeting. PIl. Ex.|@4tead, he offered to have his subordinates
organize an information meeting on Decemb&0®_2 at the World Bank office in Paris, France,
regarding “the work product document drawntaghis effect,” which was sent as an
attachment.ld.

The attached document was titled “Comneation from the Governor of the Central
Bank of Congo to the London Club Agent Bank&d” Section Il of the document contained the
following summary of “The DRC’s Relations with the London Club”:

5. The first refinancing bank debt agment signed by the DRC with its London

Club partners is dated March 31, 1980. This agreement covered a refinanced debt
of 402 million USD for a duration of 10 years, with an end date of March 31, 1990.

5> “London Club” is a term used to refer, gendticao the creditor bankthat entered into the
1980 Credit AgreementSeePI. Ex. 37 (letter from the Govaor of the Central Bank, Masangu,
to the Bank of Tokyo, requestingsastance in re-establishing cant with the “creditor members
of the London Club”).



6. Because of coming upagst payment difficulties, the DRC did not completely
honor its engagements, which led it negotiate and arriveat rescheduling
agreements in the form of “Gentlemen Agreements” in May 1984 and June 1989
respectively.

7. These two agreements were not honored either. On June 30, 1991, at the time
when the DRC was getting ready to negetia new global agreement to replace

that which was signed in March 1980, its commitments to the London Club were
reaching 490.70 million USD, broken down as follows:

— Principal : 359.5Imillion USD
— Contractual interest : 24.10 million USD
— Late interest on the pripal due : 107.90 million USD

Id. Section Il of the document described “TBRC’s Expectations of the London Club.”

11. After a long period of progress withine dialogue with other creditors, the
negotiations with the London @b represent the next deeisistep before the DRC’s
eligibility for the HIPC Initiative {.e., the World Bank’s debt relief program for
Highly Indebted Poor Countries]. Indar to allow the [Irgrnational Monetary
Fund] and the [World Bank] to proceed wiéldebt sustainability analysis, the DRC
is planning to finalize negotiations with the London Club before the end of
December 2002.

12. In a very clear way, the informal meeting with the London Club agent banks,
organized on the sidelines of the Calting Group’s work, should allow to set a
calendar of meetings, the goal of which would be:

1) to determine the actual level of its commitments to the syndicated banks,
in accordance with prior agreements;

2) to determine the actual level oetiDRC’s commitments to the Bank of
Tokyo in terms of service commission;

3) the composing of a new coordination committee with current agent banks
at the lenders meeting;

4) the discussion of facilities that should be granted to the DRC as compared
to the conditions set by thi#aris Club on September 13, 2002;

5) the determining of [an] agreentienegotiation calendar to be signed
between the DRC and the London Club, replacing the Refinancing
Agreement enacted March 31, 1980.

Id. Masangu did not anywhere sugg, in this document, that the debts under the Credit

Agreement were time-barred or otherwise unenforceable.

10



4. The 2003 Letter

The 1997 Acknowledgment Letter had extended, until March 6, 2003, the statute of
limitations on claims brought under the Crefijreement. In 1999 or 2000, Bartner became
chief of staff for William Rhodes, Citibank’s seniinternational officer, a position she held until
2006. Bartner Dep. at 23-24. In late 2002 eady 2003, Bartner was again involved with
obtaining a renewed debt acknowledgetter from DRC officials.Id. at 108. By then,
Masangu had left Citibank to become the Cémdemk’'s Governor. Bartner therefore worked
with Michel Losembe (“Losembe”), a Citibank playee in Kinshasa, in attempting to obtain
the new letter.ld. at 125-26. On January 16, 2003, Bartnet kesembe an e-mail, attaching a
draft of the letter. PIl. Ex. 25. She instructedgémbe to get the Minister of Finance to sign it on
behalf of the Government by March 7, 2008. Bartner testified thashe used the 1997
Acknowledgment Letter as the basis for the draféteshe sent to Losembe. Bartner Dep. at
125-26.

On February 4, 2003, Bartner sent Losemb&-mail, requesting an update on his
progress in getting the new acknowledgemettédesigned. PIl. Ex. 26. On February 5, 2003,
Losembe responded to Bartner:

Sorry for this long silence. Since | canhevas unable to meet with the Min Fin.

Between travels and Budget session in fdrRarliament (based in Lubumbashi),

we did not ha[ve] a chance to organize a meeting. He however promised to see me

this week. The external debt managenmastbeen officially removed from Central

Bank [in favor of] MinFin[.] Masangu wilbnly be willing to countersign. I'll keep

you posted.

Id. Later that day, Bartner responded:
Thanks for your email. When you sélee MinFin mention to him that the

acknowledgment is a formality but if tiBanks don’t have it, they would need to
sue the country so that the statute of litiotas on the debt does not run out. | am

6 The abbreviations, “Min Fin” and “MinFinfefer to the DRC’s Minister of Finance.

11



sure you will have a nicer way to say this to him if he gives you the runaround but
in a nutshell that is what it is.

| would hope that we have itggsied as soon as possible.
Id. On February 11, 2003, Losembe sent a fotettdr to the DRC’s Finance Minister, llankir
Mbuyamu Matungulu (“Matungulu”), which includex an enclosure a “draft recognition of
debt document.” PIl. Ex. 27. In that lefteosembe explained to Matungulu that:

The signing of this document will extend for six (6) years the validity of the [Credit
Agreement] on the 31st of next March, the d#texpiration of tle last extension.

It is understood that failu® sign the aforementioned daoment at its maturity by

the [DRC] could lead creditors to seek forced recovery of their loans based on the
law applicable to this Agreement.

Indeed the agreement is governed by the laws of the State of New York, United
States and has a validity of six years.e Tdtest extensionsppies attached, were
signed on March 20, 19991 and March 7, 1997 by the Ministers of Finance and
Governors of the Central Bank whaddhéhose officeon those dates.

Citibank Congo acts on behalf of all Bank&laAgent Banks [that are] signator[ies]
[to] the Agreement and the Recognition@ébt, duly signed, will be sent to the
servicing bank designated by the Agreetnére Bank of Tokyo-Mitsubishi Trust
Company, in New York, which will communicaitgo all lenders. In this way, the
[DRC] can continue to manage the stahding London Club loans within . . . a
well-defined framework.

Id. On February 17, 2003, Losembe sent Bartner an e-mail, informing her that Matungulu had
resigned as Finance Mster. Pl. Ex. 28. In response,rBer sent Losembe the following e-
mail on February 18, 2003:

How about the Deputy to MinFin? | suppase could wait for a few days if we

knew there was an appointment forthcoming we really do not have the luxury

of time. Could Masangu give us a hand talking to him?

PI. Ex. 30.

12



At the time of Matungulu’s resignatiobeonard Luongwe (“Luongwe”) was the Vice
Finance Ministef. The next day, Losembe informed Bartner that he had spoken to Masangu, the
Governor of the Central Bank of the DR@dahat Masangu had agreed to help convince
Luongwe to sign the lettedld. Masangu testified that helped persuade Luongwe to sign a
new debt acknowledgmenttier by explaining that the letterould extend the validity of the
Credit Agreement for another six years, and @iabank could take legal action if the DRC
failed to sign. Masangu Dep. at 69—70, 108—09.

On February 20, 2003, Losembe sent Luongwéter lthat included aan enclosure the
same letter Losembe had sent to Matungulu on February 11, 3@@BI. Ex. 76. Its subject
line was “March 31, 1980 Credit Refimaing Agreement,” and it stated:

We have the occasion to congratulgttes on your new responsibilities in the

Ministry of Finance and Budget, which &gy departments at the current stage of

the [DRC’s] economic growth.

You will find attached aapy of correspondence that wddressed to the Ministry

on February 11, 2003, related to the abeubject, for which we request your

special attention, given the importance of the issues involved.

Indeed, the legal validity of the Cre@efinancing Agreement signed between the

[DRC], the Central Bank dithe DRC] and the creditor Banks and Agents of the

DRC within the scope of the London Club, arrive at their maturity next March 31.

The only way to extend itgalidity is to sign a debtecognition inthe attached

format. This document has already bs@med various times by the DRC (copies

of the 1991 and 1997 extensione attached). Itis undecstd that [the] failure to

sign said document could letitk creditors to a forceeécovery of their loans based
on the agreement’s applicable laws.

" Defendants do not challenge the authorityhefVice Finance Minister, Luongwe, to act on
behalf of the DRC’s Finance Ministry aftihne Finance Minister, Matungulu, resignegke, e.g.
Deposition of Emmanuel Lubaldated August 30, 2013 (“Lubala Dgpat 33 (“Mr. Hranitzky:
When Mr. Luongwe took on the role of acting Minister of Finance diddagiire all of the
powers of his predecessor Ministér-inance under the laws of DRRat were in effect at that
time? Mr. Lubala: On the principle, yes."However, defendants do assert, as discus$eq
thatno official from the Finance Ministrirad the authority to sign the 2003 debt
acknowledgment letter without permissimom the Council of Ministers.

13



We hope that you will kindly consider our request and that you will follow up on it
at your earliest convenience.

Id. On February 26, 2003, Bartner sanbther follow-up e-mail to Losembe:

Any progress? It's getting to the poimhere if they do nosign we will need to
get lawyers involved to look into suing theunitry to preserve écreditors’ rights.
| am sure there is goodwill to sign, thiengt need to get it done.

Pl. Ex. 30.

On February 25, 2003, Luongwe and Masangu signed the letter on behalf of the DRC’s
Ministry of Finance and the Cenltiaank of the DRC, respectivelyseeStip. | 24; PIl. Ex. 29
(“2003 Acknowledgment Letter”). In all matatirespects, the 2003 Acknowledgment Letter
was identical to the 199%cknowledgment LetterComparePl. Ex. 17with Pl. Ex. 29. It
stated:

To:  All persons holding claims under tRefinancing Credit Agreement dated
as of March 31, 1980 among the Democratic Republic of Congo (formerly
known as the Republic of Zaire),ettCentral Bank of Congo (formerly
known as the Bank of Zaire), the Bardsd Agents party thereto and the
Bank of Tokyo-Mitsubishi Trust Congmy (formerly known as Bank of
Tokyo Trust Company), as Servicing Bank.

The Democratic Republic of Congo atfg Central Bank of Congo hereby
refer to the Refinancing Credit Agreement dated as of March 21, 1980 among the
Democratic Republic of Congo (formerly known as the Republic of Zaire), the
Central Bank of Congo (formerly known as the Bank of Zaire), the Banks and
Agents party thereto and the BanKTakyo-Mitsubishi Trust Company (formerly
known as Bank of Tokyo Trust Company), as Servicing Bank.

The Democratic Republic of Congo atfeé Central Bank of Congo hereby
acknowledge and confirm as of the date hereof their respediifgations with
respect to the principal and interesbhpaid under such Refinancing Credit
Agreement consisting, in the case of iat, both of interest accrued on principal
installments prior to the maturity amdterest accrued on ewdue principal and
interest, and all other obligations anigiunder such Refinancing Credit Agreement
in accordance with the terms thereof.

14



2003 Acknowledgment Letter. The letter also sjpeadly provided that it was intended to
overcome any concerns that the DRC’s and @éBank’s debts wereo longer collectible,
including based on the New York statute of limiias applicable to breach of contract claims:
It is the intention of the DemocratRepublic of Congo and the Central
Bank of Congo in executing and delivagithis acknowledgment formally to
recognize and confirm all sudbligations in order to eliminate any concerns any
person holding claims under such RefinagcAgreement may have due to any
possible application or amprinciples of prescriptionincluding without limitation,
those established by the New York statof limitations, which might lead any
person in refraining from acting to enforcellaims might have an adverse effect
on the ultimate enforceability of such claims.
Id. Masangu testified that one loik responsibilities as the Gawer of the DRC’s Central Bank
was to “sign contracts concluded by the Bank,” Masangu Dep. at 129, and he acknowledges
signing the 2003 Acknowledgment Lettet, at 13, 24. Neither side disputes that Luongwe also
signed the letter, and that, at the time he did so, he held thepadi¥ice (or Interim) Finance
Minister® PI. Ex. 89 at 12.
On February 26, 2003, Losembe sent Bartner an e-mail:
Good news! Just hung up the phone vidéputy Min Fin. He confirms having
signed the Acknowledgment of Debt thatlvallow rollover of the March 31st,
1980 Refinancing Credit Agreenteor another 6 years.
The Governor of the Central Bank co-sidrike document. [I] should receive the
letter tomorrow, and will fax it right away, so no need to “release” the lawyers as
yet. Should | send the original to your office?

PIl. Ex. 38. Later that same day,rBer sent an e-mail to Losembe:

Congratulations on getting the acknowledgtmaidebt signed. It could not have
been done without you! Many thanks for the time you took to get it done.

You could send me the original and | va#liver it to Bank of Tokyo Mitsubishi.

Id.

8 Luongwe is now dead. He did not testify, and waisdeposed, in connection with this lawsuit.
Pl. Br. at 15 n.6.
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On February 27, 2003, Luongwe sent a letierthe official letterhead of the DRC'’s
Ministry of Finance and Budget, to Lasbe, copying the Central Bank Governor:
| have the honor of confirming receiptt your letter . . . dated February 20,
2003 by which you sent me, for signatuiteg draft prorogation document of the
refinancing credit Agreement datbthrch 31, 1980 with the London Club Banks.
And following suit, | return it toyou duly reflecting the authorized
signatures. As this document constiti#@scognition of debt,request the Central
Bank of Congo and the OGEDEP who aepied herein, to take it into
consideration, each insofariaigs concerned, in the dg keeping of the great book
of the public debt.
PIl. Ex. 33. On March 4, 2003, Bartnenskosembe an e-mail that stateder alia, “[jJust
wanted to let you know that | received the ackrealgiment of debt. Thanks again!” PIl. Ex. 31.
Losembe responded the next day: “I'll alsg FAin Fin's transmission letter that | omitted to
send (to complete the file).Id.
Pursuant to the 2003 Debt Acknowledgmerttére the creditors tthe Credit Agreement
had, under New York’s six-year statute of linibas, until February 25, 2009 to file a breach-of-

contract lawsuif.

C. Procedural History of this Lawsuit

On February 23, 2009, Themis and Des Mqiaéer succeeding tihe rights of the
creditors who were their respective predecessors in inteeesipte 2 supra initiated this

lawsuit. They alleged that defendants had dired the Credit Agreement by failing to pay the

° Plaintiffs’ pre-trial brief ecounts several incidents betwé&8®3 and 2009, which are relevant
solely to Themis’s claim that tH2RC ratified the debt owed to iGeePl. Br. at 16—27. Because
the Court has not relied on pl&ffs’ claim of ratification inruling in plaintiffs’ favor,seenote
18infra, the Court, in reciting relevant factsgas not summarized these incidents.
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principal and interest owed to the assignefate debt consolidated under the Credit
Agreement® Dkt. 1.

On May 22, 2009, plaintiffs filed an amendedngaint. Dkt. 5. On February 1, 2010,
after defendants failed to aggr, Themis moved for summary judgnb or, in the alternative, for
a default judgment. Dkt. 9-12. On April 28, 20t Hon. George B. Daniels, to whom this
case was then assigned, entered an order grgiéimgiffs a default judgment. Dkt. 13.

On June 17, 2010, Judge Daniels referred this case to the Hon. Kevin N. Fox, United
States Magistrate Judge, for a calculation efdamages owed to plaintiffs. Dkt. 15. On
November 1, 2010, Judge Fox issued a Report and Recommendation, which recommended that
the Court adopt plaintiffs’ interest calculationBkt. 16 (“Report”). The Report recommended
that plaintiffs be awarded a total $£8,003,558.32 in principal, $61,316,391.16 in interest, and
$228,405.24 in “out-of-pocket” expenseSeeReport at 6. This recoveryas allocated so as to
provide roughly $44 million for Themis and roughly $35 million for Des Moirds.

On November 29, 2010, defendants made thetrdppearance in thisase, in the form
of a letter to the Courequesting additional time to objectttee Report. Dkt. 18. Plaintiffs
consented to that request. @anuary 21, 2011, defendants filed objections to the Report. Dkt.

23-24. On March 4, 2011, plaintiffs respondeth&se objections. Dkt. 28-29. On April 28,

10°0n July 15, 2009, another debt acknowledgnhetter was signed by Athanase Matenda
Kyelu, then-Minister of Finance of theRC, and Jean Claude Masangu Mulongo, then-
Governor of the DRC’s Central Bank. Stip. T 25; PIl. Ex. 27 (2009 Acknowledgment Letter”).
Because plaintiffs filed this lawsuit withgix years of the signing of the 2003 Acknowledgment
Letter, the Court has not relied on the 200&#awledgment Letter in concluding that this
lawsuit was timely filed. However, the fabiat the DRC’s Minister of Finance and the
Governor of the DRC’s Central Bank exeausaother debt acknowledgment letter in 2009
would arguably support an inferentbet the parties to the Credit Aggement did not, as of July

of 2009, believe that the collection of debt unitie Agreement was barred by the statute of
limitations.
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2011, defendants moved to set aside the defaddimpent. Dkt. 30-32. Plaintiffs did not oppose
defendants’ motion. On June 3, 2011, the Cowamigd the motion and entered an order setting
aside the default. Dkt. 38.

On June 28, 2011, Judge Daniels referred thetodgagistrate Judge Fox for settlement
purposes. Dkt. 44. Settlemengoéations were unsuccessful.

On October 18, 2011, following reassignment @f thse to this Court, the parties were
directed to submit a proposed case manageplantand briefing schedule. Dkt. 53. On
December 6, 2011, the Court set a schedule for the briefing of a pre-discovery summary
judgment motion, which plaintiffs had askedtake. On April 3, 2012, after plaintiffs’
summary judgment motion was fully briefedetGourt requested supplemental briefing, limited
to the issue of whether the defendants dgggbrent authority to renew the 1980 Credit
Agreement.

On July 26, 2012, the Court denied pldfstimotion for summary judgment without
prejudice. Dkt. 84Themis Capital, LLC v. Democratic Republic of Cqor8fil F. Supp. 2d 508
(S.D.N.Y. 2012) (Themis1). Plaintiffs had argued tha&ummary judgment was merited
because it was apparent on the face of the gowgedocuments that the DRC was obliged to
repay the principal and accrueddrest. Defendants, in turn,chargued that the Court lacked
jurisdiction over the dispute die sovereign immunity, and bacse plaintiffs’ claims were
time-barred under New York law.

In Themis ] the Court held that it could propgexercise jurisdiction, and rejected
defendants’ claim based on sougreimmunity. The Court also analyzed at some length the
case law regarding when the doctrine of appaaatiiority can be applied to bind a sovereign.

Based on its synthesis of thaivlahe Court held that the DR&n be so bound here, at least in
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principle. See881 F. Supp. 2d at 522—-26. However,@wirt held, it could not grant pre-
discovery summary judgment, on either a clafimctual authority oapparent authority.

Instead, it held, “discovery on discrete topicealing on DRC’s argument that plaintiffs’ claims
were time-barred, was required beftre Court could solve the caseld. at 515. Specifically,
the Court directed that discovery be taken:in(1) “all communicatins leading up to the 2003
Letter between . . . representatives of the DR€the Central Bank, and . . . plaintiffs or their
predecessors in interest”; (2) “internal comnoations among [creditors] with respect to the
initiation, drafting, or development of the 2008&tter”; (3) “communications within the DRC
and the Central Bank with respect to thedgexiis”; (4) “any evidence that rebuts the
presumption that the signatures on the 2003 Let&nmafact, authentic”; and (5) “evidence as to
actual authority.”ld. at 531.

Notably, at the time ofhemis ] the 1991 and 1997 Acknowledgment Letters had not yet
come to light. The issue opparent and actual authority appegto arise irthe context of
whether the DRC and the Central Bank, in 2003,thackeby authorized the revival of by-then
long-time-barred claimsSee idat 529; Dkt. 179 (“Nov. 26, 2013 Tr.”) at 47—48 (Mr.

Hranitzky: “[T]he reason the 1991, 1997 and 200éawledgment letters weren’t addressed in
summary judgment briefing is because we diéntw about them at the time.”). However, in
the discovery period that followelthemis ] the 1991 and 1997 Debt Acknowledgment Letters
came to light. Consequently, as the parties aadtburt came to appreciate, the issues of actual
and apparent authority arose in a less r&atde context: Whether the 2003 Acknowledgment
Letter, the latest in series of tolling agreements eadfecting non-time-barred claims, was
binding so as to extend the deadlifor plaintiffs to sue to dlect the debts owed them by the

DRC and the Central Bank from March 2003, for an additional six years.
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On April 18, 2013, the Court denied defendantstion to amend their Answer. DKkt.
147; Themis Capital, LLC v. Deocratic Republic of Cong®o. 09 Civ. 1652 (PAE), 2013 WL
1687198 (S.D.N.Y. April 18, 2013). In September 2ath8,parties concluded fact and expert
discovery.

A bench trial in this case was held February 13 and February 14, 2614,

Il. Discussion

Themis asserts that the DRC breached tlegliCAgreement, and therefore owes, as
damages, outstanding principalyplthree categories of interesi, the debt consolidated by that
Agreement.SeePl. Exs. 91A-92A.

Under New York law, “to state a claim ofdarch of contract, the complaint must allege:
(i) the formation of a contract tveeen the parties; (iperformance by the plaintiff; (iii) failure
of defendant to perform; and (iv) damageddhnson v. Nextel Commc’ns, In860 F.3d 131,
142 (2d Cir. 2011) (citations omitted).

Here, the DRC concedes that a valid contneat formed, that plaintiffs performed their
end of the bargain, that the DRC failed to mpkgments required by the Credit Agreement, and
that this failure caused plaintiffs to suffer dammg&he DRC asserts, Wwever, that plaintiffs’
claim is barred by New York’ssiyear statute of limitationsSeeN.Y. C.P.L.R. § 213(2). The
DRC made its last payment under the Credit Agegarm 1990; plaintiffs initiated their lawsuit

in 2009. Ordinarily, then, plaintiffs’ breach-of-contract claim would be time-barred. However,

1 The Complaint in this case did not contaijury demand, and for goasdason. “[I]t is well-
settled that a jury trial is unavailable againstraifyn state, even where a foreign state is subject
to suit under the [Foreign Sovereign Immunities Actflarchisella v. Gov't of JapgriNo. 02

Civ. 10023 (DC), 2004 WL 307248, at *4 (S.D.N.Feb. 17, 2004) (citations omittedge also

28 U.S.C. 88 1330(a), 1441(dBailey v. Grand Trunk Lines New Englai@®5 F.2d 1097, 1100
(2d Cir. 1986)Ruggiero v. Compania Peruana De Vapores “Inca Capac Yupang@d F.2d

872, 878 (2d Cir. 1981).
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plaintiffs assert that theebt acknowledgment letters seghin 1991, 1997, and 2003 tolled the
statute of limitations, such that theepent lawsuit was timely in 2009.

New York law recognizes that an acknowledgenuéra debt may restart, or, as relevant
here, reset the running thfe statute of limitations:

A promise to waive, to extend, or not teatl the statute of litation applicable to

an action arising out of a contract . .mi&de after the accrual of the cause of action

and made . . . in a writing signed by the pisomor his agent is effective, according

to its terms, to prevent interposition of the defense of the statute of limitation in an

action or proceeding commenced within thmee that would be applicable if the

cause of action had arisentla¢ date of the promise][.]
New York General Obligations Law (“NYGOL'§ 17-103(1). Such an acknowledgment or
promise must: (1) be in writing, \®e signed by the debtor par{3) recognize an existing debt,
and (4) “contain nothing inconsistent with atemtion on the part of éhdebtor to pay it.”
Falkner v. Arista Record¥97 F. Supp. 2d 299, 312 (S.D.N.Y. 2011) (citi§ Hemisphere
Assocs., LLC v. Republic of NicaNo. 99 Civ. 10302 (WHP), 2000 WL 1457025, at *3
(S.D.N.Y. Sept. 28, 2000)).

There is no dispute that the acknowledgment kitethis case satigthree of the four
requirements of NYGOL § 17-103—they were in wagf, they recognized an existing debt, and
they contained nothing inconsistent with anmtien on the part of théebtor to pay. The
validity of the letters thereferturns on the second elementes whether they were “signed by
the debtor party.” Although defemiia concede that Luongwe and Masasigmedthe 2003
Acknowledgment Letter, they contetitht these officials lacked tlaithorityto do so.
Accordingly, liability in thiscase turns on whether Luongwedaviasangu (the “signatories”)

had the authority—actuak apparent—to bind the DRC andr@&l Bank, respectively, to an

acknowledgment of their existirdgbt under the Credit Agreement.
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A. Liability
1. Actual Authority

If the signatories had actual authotitysign the 2003 Acknowledgment Letter, then
Themis’s lawsuit is timely, and the DR€liable for breach of contract.

“Under New York law, an agent has actual auitly if the principal has granted the agent
the power to enter into contracts on the prinégpaehalf, subject to whatever limitations the
principal places on this power, either explicitly or implicithyighland Capital Mgmt. v.
Schneider607 F.3d 322, 327 (2d Cir. 2010) (citirgrd v. Unity Hosp.32 N.Y.2d 464 (1973)).
Actual authority “may be express or impliediichin either case “exists only where the agent
may reasonably infer from the words or condudhefprincipal that the principal has consented
to the agent’s performance of a particular addihskoff v. Am. Express Travel Related Servs.
98 F.3d 703, 708 (2d Cir. 1996). Regardless, “[t]he existence of actual authority depends upon
the actual interaction between the putativeg@pal and agent, not on any perception a third
party may have of the relationshipMerrill Lynch Capital Servs. v. UISA FirNo. 09 Civ.

2324 (RJS), 2012 WL 1202034, at(8.D.N.Y. Apr. 10, 2012). “[Tje extent of the agent’s

actual authority is interpreted in the lightadf circumstances attendj those manifestations,
including the customs of businedise subject matter, any formal agreement between the parties,
and the facts of which botparties are aware Peltz v. SHB Commodities, Iné15 F.3d 1082,

1088 (2d Cir. 1997) (citation omitted).

In its previous opinion, the Court held that DRC law governs whether Luongwe and
Masangu had actual authority tadithe DRC and the Central ldato a commercial contract,
see Themis B81 F. Supp. 2d at 521—here, an agreeteetat! the runningf the statute of
limitations for an action to collect upon an unpa&bt. “In determining foreign law, the court

may consider any relevant material or souneceluding testimony, whether or not submitted by a
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party or admissible under the FealeRules of Evidence.” Fed. R. Civ. P. 44.1. At trial, the
Court received live testimonydm plaintiffs’ expert withes on DRC law, Nicaise Chikuru

Munyi Ogwarha (“Chikuru”), and deposition tesony from defendants’ expert witness on DRC
law, Emmanuel Lubala Mugisho (“Lubala”). Bowitnesses also submitted expert repofise

Pl. Exs. 122 (“Chikuru Expert Report”), 124 (fbala Expert Repor}; and 123 (“Chikuru
Rebuttal Report”).

In asserting that the signaies possessed actual authomghlgintiffs’ expert, Chikuru,
relied on § 8.01(b) of the Credit Agreemhetombined with DRC Ordinance 80-073.

First, 8 8.01(b) states that, so long as “angditrshall remain outstanding,” the DRC is
required to:

Duly obtain and maintain in full force and effect all governmental approvals

(including any exchange control approyaidich may be necessary under the law

of the [DRC] for the execution, delivery and performance of this Agreement by the

Obligor or for the validity or enforcealtil hereof and duly take all necessary and

appropriate governmental and administraiegon in the [DRC]n order to make

all payments to be made hereunderequired by this Agreement.

Credit Agreement 8 8.01(b). Under the plain languzghis section of the Credit Agreement,
the DRC is affirmatively required to take all steps necessary to keep the Credit Agreement in
effect until the DRC'’s creditors are paid in full.

The dispositive question, then, is which ofdisiin the DRC had the authority to ensure
that the DRC abided by the tesrof the Credit Agreement, including § 8.01(b). The answer,
according to Chikuru, is found in Ordinance 186-073, which Zaire executed in 1980. Article
2 of the Ordinance states that:

The State Commissioner of Finances #mel Governor of the Bank of Zaire are

each in turrassigned with the duties of implenting the present Executive Order
which enters into effect on the date of its signing.
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Def. Ex. 29 (emphasis added). The purpose®fdhdinance was to authorize the signing of the
Credit Agreementd., and the State Commissioner of Finemand the Governor of the Bank of
Zaire were, in turn, charged with implementing the Ordinance. By extension, then, these two
officials were also charged with the “ex&on, delivery, and performance” of the Credit
Agreement, including § 8.01(beeFeb. 13, 2014 Tr. at 54 (Ordince No. 80-073 empowered
the Finance Minister and Centiank Governor to implement the obligations of the Credit
Agreement “until the period the DRC could pdly. a. its debt under #hCredit Agreement”);
accordChikuru Expert Report 11 9(b), 14 (Ordirce No. 80-073 and Section 8.01 gave the
“unconditional authority to ackndedge, reaffirm and/or renewdlobligations of the DRC and
the Central Bank to the Ministef Finances of the DRC and t®vernor of the Central Bank,
respectively”).

Thisunremarkablénterpretaion of DRC law is strongly supported by actions taken by
DRC officials after the Credit Agement was breached in 1990. As recounted above in detall,
three debt acknowledgment letters were exagtirt 1991, 1997, and 2003! tidree were jointly
signed by the same two officials—the FinaMiaister and the Cerdl Bank Governor—who

were named in Ordinance No. 80-073 and ghdwith implementing the Credit Agreemént.

12 plaintiffs also rely on Act No. 005/2002 (May 7, 2002) as a separate basis for the Central Bank
Governor’s authority to sign ¢h2003 Acknowledgment Lette6eePl. Br. at 29. Article 31 of
the Act provides:

The Governor shall represent the Bank in all of its relationships and ties to third
parties, including the government, andhrs capacity has the following powers:

(b) Singlehandedly or with bér signatories sign contraetstered into by the Bank,
Bank correspondence and other documents.

Pl. Ex. 118. The Court agrees with plainttifist Article 31 authazed the Central Bank
Governor to enter into contracbn the Central Bank's behalf. dre is, however, no need here
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There is no evidence that, before this litigattmmmenced, any of the affected parties treated
the letters as illegitimate or, in any way, objedtthe role these two officials had played in
executing the letters. Indeedgskd on their actions, recounteddye, it appears that both Zaire
(later DRC) and its creditors consistently regardlaims arising from the breach of the Credit
Agreement as viable and enforceable in catiféast as late as February 2003, when the 2003
Acknowledgment Letter was signed. The Court edsles each acknowledgméstter in turn.

In 1991, a steering committee of creditopsight a debt acknowledgment letter from
Zaire in order to preserve their claims foypeents that were missed beginning in April 1985.
On March 29, 1991, a debt acknowledgment letter was signed and executed by the Finance
Minister and the Governaf the Bank of Zaire SeePl. Ex. 12. There is no evidence in the
record that any of the relevapdrties believed or stated thihe Finance Minister or the
Governor of the Bank of Zaire lackedethuthority to execute this letter.

Much the same occurred in 1997. Concernadltteir claims would become time-barred
under New York’s six-year statute of limitations, the creditors, actirmgitih Citibank, prepared
a new debt acknowledgment letter. The 19%&iddad been signaxh March 29, 1991; the
1997 letter was signed just before Hive-year deadline, on March 7, 1993eePI. Ex. 17. Once
again, the same two officials, the Finance Ministed the Governor of ¢hBank of Zaire, signed
the 1997 letter. And once agaihere is no evidence that apgrson ever objected, or took a

negative position, as to the letter’s validity or legitimacy.

to rely on Act No. 005/2002’s gera grant of contracting albrity, because, as explainidra,
Ordinance No. 80-073 and Secti®®1(b) gave both the Financemter and the Central Bank
Governor the necessary authority to sign1891, 1997, and 2003 debt acknowledgment letters.
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The only acknowledgment lettdrat defendants meaningfully challenge is the 2003
letter—the last of the tollinggreements and the one thatafid, makes this lawsuit timely.
Defendants’ expert, Lubala, asserts that therfé@aMinister and Central Bank Governor lacked
actual authority to sign the 2003 letter due tora@rvening law passed in 2002. According to
Lubala, that law—Decree 28/2002—established' @muncil of Ministers”as the sole entity
with authority to acknowledge defendants’ galions under the Credit Agreement. Lubala
Expert Report 1 18-21. Specifically, Lubptznts to Article 11 of Decree 28/2002, which
states:

In carrying out their duties, Minister®gelegated Ministersral Vice Ministers are

required to obey the laws and regulatiohthe Republic, particularly the laws and

regulations governing the matters thate under their respective ministries.

More particularly, they are required to comply strictly with the financial and

budgetary laws. For this purpgsthey will make suréhat any legislative bill,

executive order, decree, order or agreenaamnt,decision that may have immediate

or future budgetary repercussions both with respect to revenue and expmnses

well as any instrument creating oxpanding employment and modifying the

financial status of officia is submitted for the pnioopinion of the Minister
responsible for Finance and Budgat for deliberation by # Council of Ministers

or, in case of emergency, the approval of the President of the Republic.

Def. Ex. 28 (emphases added). Lubala asskdt, under Decree 28/20@2e Finance Minister
and Central Bank Governor could not stge 2003 Acknowledgment Letter without first
submitting it to the Council of Ministers for deliberatioBeelubala Expert Report I 21
(“[Wi]ithout the prior agreemeruf the Council of Ministers, #hletter of acknowledgment of

debt signed by the Minister of Finance obfery 25, 2003 cannot bind the [DRC].”). Because
plaintiffs concede that the Council of Miress was not consulted, the signatures on the 2003

Acknowledgment Letter were unauthorized gddee 28/2002 means what defendants, and

Lubala, claim it means.
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Plaintiffs, however, supported by thexpert, Chikuru, interpret Decree 28/2002
differently. They assert thétte Decree did not deprive the sigprées of authority to sign the
2003 Acknowledgment Letter for three indepertdeasons: (1) Decree 28/2002 cannot be
enforced against private parties because it was never published in the Congolese “Official
Journal”; (2) under theivil law doctrine oflex specialis derogate lege geneyaligeneral
provision like Decree 28/2002 canradirogate a specific prows like Ordinance No. 80-073;
and (3) Decree 28/2002 does not apply i® thse because the signing of the 2003
Acknowledgment Letter did not “have immediatefuture budgetary repercussion$SéePl. Br.
30-32.

The first of these reasons is unpersuasivetridlt plaintiffs’ expert, Chikuru, was unable
to identify a single instance in wdh a court in the DRC, or anyhere else, refused to apply a
Congolese law against a private party based solely failure to publish that law in the “Official
Journal.” SeeFeb. 13, 2014 Tr. at 67 (“The Court: [Apteere published decisions of a court in
the DRC that hold that a law that was otherveisacted properly is not enforceable and can'’t
apply because it wasn't published? Are theheotases you can bring to my attention?
Chikuru: | didn’t make such research, but if dusah, | will find it.”). Plaintiffs also failed to
provide the Court with any such eaauthority before or after triaPlaintiffs’ position thus lacks
objective legal support and reduces to a baxencby Chikuru that non-publication of a decree
in the “Official Journal” makes it ineffective. Qhis sparse record, the Court declines to hold
that a law in the DRC that reima unpublished lacks legal effeajainst private parties.

Plaintiffs’ second argument presents a morediffiquestion. It is céainly true that, as
a general matter of statutorgnstruction, under the doctrinelek specialis derogate lege

generali a general provision like Decr@8/2002 cannot ordinarily atigate a specific provision
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like Ordinance No. 80-073. However, as Chikuru acknowdged at trial, Decree 28/2002
served a unique purpose: It set forth the oizgtion and functioning of the new government led
by President Joseph Kabil&eeFeb. 13, 2014 Tr. at 69 (“[T]he decree 28/2002 is a general
regulation concerning thfenctioning of the government asmole.”). The Decree, therefore,
stands on a different footing, andm®re consequential, than ttypical general provision of the
law that would be insufficient to abrogate a ditihg specific provision. And the principle of
lex specialis derogate lege genernalinot addressed to this padiar circumstance. In the
Court’s view, that canon does not convincinglgndate that specific laws passed under a
previous government necessarily survive aegal law of this nature passed by the new
government, where the purpose of the general lasvtveestructure and create an entirely new
legal regime. Nor did Chikuru point to anytlaority to the effect that the principle lefx

specialis derogate lege generaideterminative as applied td&cree of this nature. Without
some corroboration for his theory, the Couninpersuaded by Chikuru’s claim that this canon
carries the day in this unusual circumstance.

The Court is, however, strongly persuaded layniffs’ third argument as to why Decree
28/2002 does not apply here: By its terms,Dieeree applies only to actions with budgetary
repercussions, and the 2003 Acknowledgment t,eaeChikuru persuasively testifiesheFeb.
13, 2014 Tr. at 70—74, did not have such repercussibisimportant to kep the 2003 letter in
context. In light of the prior debt acknmelgment letters, executén 1991 and 1997, the 2003

letter was merely the latest in a series oftigllagreements that had been entered into between

13 This canon of construction is familiar in the United Sta®se, e.gHCSC-Laundry v. United
States450 U.S. 1, 6 (198X)[l]t is a basic principle of sttutory construction that a specific
statute . . . controls overgeneral provision[.]")Bulova Watch Co. v. United Stat&65 U.S.
753, 758 (1961) (“[1]t is familiar k& that a specific statute conisamver a general one without
regard to priority of enactment.”).
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the DRC and its creditors. The debt owed &séhcreditors had already been restructured by the
Credit Agreement; the Agreement had already ieeached by 1990. The sole purpose of the
2003 Acknowledgment Letter was to allow the DRCiditors to preserve their legal rights for
another six years, and to foraétan imminent lawsuit against the DRC and the Central Bank.
The letter thereby permitted (although it did require) the DRC and the Central Bank to
postpone, yet again, the final kening on their outstanding debt. In no sense, then, did the 2003
Acknowledgment Letter have “immediate otute budgetary repercussions.” Properly
understood, all that letter did was maintain tlzéust quo. Both before and after its execution,
the DRC and the Central Bank owed, and contiriadzk legally accountable for, a determinate
sum

The analysis would perforce have beiferent had the 2003 Acknowledgment Letter
revived time-barred claims. Egution of the letter would then have made the DRC, all of a

sudden, on the hook for tens of millions of dollars in delBuch an extraordinary step would

14 The fact that this determinate sum woubthtinue to accrue interest does not change the

Court’s analysis. One purpose of interest isdmpensate creditorsrfthe loss of the use of

their money—in other words, to acod for “the time value of money.Mosesson v. 288/98 W.

End Tenants Corp743 N.Y.S.2d 269, 270 (1st Dep’t 2002).tHé bank creditors here had been

paid in 2003, they would have been ablétgest those funds, between 2003 and 2009, in
interest-bearing account#ccordingly, the amount that was due in 2003 would, in theory, have
been the same as the nominally higher amount that was due in 2009, once the latter amount was
discounted by the approate interest rate.

15 At the time of the 2012 opinion iFhemis )} denying pre-discoversummary judgment and
directing that the case proceed to discoverynpfés (who succeeded todtrights of the initial
creditors) had not discovered the eariebt acknowledgment letters, from 1991 and 1997. For
this reason, the Court, in thgpinion, had described the 20@&er as having “renewed a
financial obligation, now totaling approximate$@0 million, against which claims were long
barred by the statute of limitations, and evitly for no consideration whatsoeveilhemis )

881 F. Supp. 2d at 529. As stated above, Thégarned of the 1991 and 1997 letters during
discovery, and so notified the Coatta later pretrial conferenc&eeNov. 26, 2013 Tr. at 47—

48. The discovery of two other debt acknowimégt letters was thus a highly significant
development in this case. Before ttliscovery, the 2003 Acknowledgment Letter was an
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have had a substantial budgetampact, by making the DRC liabfer debt that its creditors
would otherwise have had no prospect of collectiBgt that was not the cafere. As the prior
debt acknowledgment letters and the assembleard reflect, the DRC’s creditors had taken
great care to ensure that thelaims under the Credit Agreemt never expired; the 1991, 1997,
and 2003 debt acknowledgment letters all tolledstatute of limitations for six years and each
was signed on a date before the previous sat-g&tension had run its course. Had Citibank
failed in February 2003 to convince the Vice FieeiMinister and the Central Bank Governor to
sign the 2003 Acknowledgment Letténen the DRC'’s creditors calkasily have initiated, at
that point, a timely lawsuit agat the DRC and the Central Barikiewed in proper context, the
2003 Acknowledgment Letter is, thus, nothing mibian a routine talhg agreement.

For these reasons, the Court holds thatsignatories to the 2003 Acknowledgment
Letter had actual authority tond the DRC and the Central Bankccordingly, this lawsuit,
filed in 2009, was timely.

2. Apparent Authority

In the alternative, Themargues that the signatoriestt® 2003 Acknowledgment Letter
had the apparent authority tondithe DRC and the Central Bank.

Even where an agent lacks wadtauthority, it isvell settled under New York law that an
agent may “bind his principal @ contract if the principddas created the appearance of
authority, leading the other conttang party to reasonably belietteat actual authority exists.”

Highland Capita) 607 F.3d at 32&ee also Goldston v. Bandwith Tech. Cogs9 N.Y.S.2d

extraordinary act against financial self-interest, one which revived a multi-million debt time-
barred for over a decade. In light oistliscovery, the 2003 Aaowledgment Letter was a
routine tolling agreement that did no more tpaeserve the creditors’ rights to sue for another
Six years.
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651, 655 (1st Dep’'t 2008) (“[A]n agreement entared within the exerise of a corporate
officer’'s apparent authority is binding on the aangtion without regard tthe officer’s lack of
actual authority.”). This Court Bgreviously held, in this caghat “apparent authority can bind
foreign governments whose acts are privateluiding entering into “commercial transactions
on apparent behalf @f sovereign state.See Themis B81 F. Supp. 2d at 526. Here, the
governmental acts in question-steicturing debts owed to ciitmts and entering into tolling
agreements regarding the dates on which catlecctions may be broughtare quintessentially
private. Accordingly, if the Court findbat the signatoriesLuongwe and Masangu—had
apparent authority to sign the 2003 Acknowledgntastter, then the DRC and Central Bank are
bound to honor that acknowledgment.

Apparent authority authorizes agent to bind its principal when the “principal, either
intentionally or by lack of ording care, induces a [third partid believe that an individual has
been authorized to act on its behallerrill Lynch, 2012 WL 1202034, at *6 (citingighland
Capital, 607 F.3d at 328xee also Reiss v. Societe Central du Groupe Des Assurances
Nationales 235 F.3d 738, 748 (2d Cir. 2000) (“[A]ppateuthority depends on some conduct
by the principal, communicated to a third pavtpich reasonably gives the appearance that the
agent has authority to conduct atjaular transaction.”). Ithis case, there are thus two
requirements to finding apparent authority: Fi@tjbank must have reasonably believed, based
on the DRC'’s conduct, that the Finance Ministed Central Bank Goveor had authority to
sign the 2003 Acknowledgment Letter; Second, @itbbmust have, considering the relevant
circumstances, fulfilled its duty of inquirySee First Fidelity877 F.2d at 193-94.

The Court evaluates each requirement in turn.
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a. The DRC’s Conduct

To find apparent authority, the DRC and BIRC’s Central Bank (the principals) must
have made a representation—upon which a thirty g&€itibank) could reasonably have relied—
that certain agents (the Finance Ministed Central Bank Goveor) were acting on the
principals’ behalf. Whether a party reasonaielied on a representatiday the principal turns
heavily on the circumstances surrounding bothréipeesentation and the reliance, and “requires
a factual inquiry into the principalimanifestations to third personsld. at 193 (citingGeneral
Overseas Films, Ltd. v. Robin Int'l, In&42 F. Supp. 684, 689 (S.D.N.Y. 1982ff,d, 718 F.2d
1085 (2d Cir. 1983)). This maxim applies equédlyepresentations made by foreign statese
id. (“[A]Jn ambassador’s actions undewlor of authority do not, a matter of law, automatically
bind the state that he represents.”). Accordinigl assessing whether a government official’s
act binds a sovereign on the basis of apparetitority, courts must consider “whether the
affected parties reasonably consatethe action to be official.1d. (quotingRestatement
(Third) of Foreign Relation§ 712(2) cmt. h).

Here, the document at issue—the 2@8@&nowledgment Letter—was signed by the
DRC's Vice Miniser of Financ& and Governor of the Central Bank. The Court has already
held,supraPart II.A.1, that these two officials had actaathority to sign théetter. But even if
they lacked actual authority, it waminently reasonable for Citibankhelieve based on the
powers vested in these officials and on the oehdf the principalghat the signatories

possessed such authority. That is so foritwdependent and mutually reinforcing reasons.

16 As noted imote 7,suprg defendants have not challendgbd authority of the Vice Finance
Minister, Luongwe, to act on behalf of the DR®inance Ministry afrethe Finance Minister,
Matungulu, resigned. Therefore, for purposes isfdpinion, the Vice Minister of Finance was
the acting-Minister of Finance at the timedigned the 2003 Acknowledgment Letter.
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First, the Finance Minister and CentBalnk Governor are namal-level officials
charged with safeguarding the DRC’s monetaryfesuél health. Theswvo officials had been
vested with the authority texecute the Credit AgreemesgeOrdinance No. 80-073, and to
prevent that agreemenbfn becoming unenforceabkeeCredit Agreement 8§ 8.01(b).
Particularly in light of that ahority, it would not have been teasonable at all for Citibank to
conclude that these same two officials had bEen given the authority to enter into a tolling
agreement that deferred the deadline for filingabheof-contract lawsuits to collect debts owed
under the Credit Agreement, and that served ta degelitors from filing such lawsuits. Indeed,
given the role these two officials playedtime national government, Citibank was completely
reasonable in concluding that these two offgci@buld act on behatif the DRC and Central
Bank in signing the 2003 Acknowledgment Letter.

Second, the Finance Ministand Governor had signed, wailt incident or objection,
debt acknowledgment letters in 1991 and 1997. whbisld have also led reasonable party to
believe that these same two offits had the authority teign a substantively identical letter in
2003. As noted, there is no evidence that aeyfjoom DRC or the Central Bank had ever
claimed, before this case was dilen 2009, that these officials laat the authority to sign either
the 1991 or 1997 letter. And there is no evice that anyone from the DRC had edisclaimed
the authority of these officials ggn an identical letter in 200%ee Parlato v. Equitable Life
Assur. Soc. of U.S749 N.Y.S.2d 216, 222-23 (2002) (“[A] third party who . . . previously dealt
with the principal through the principal’s authorizagkent, is entitled tassume that the agent’s
authority continues until the thimparty receives notice that thencipal has revoked the agent’s
authority.”) (citingMcNeilly v. Cont'l Life Ins. C9.66 N.Y. 23, 28 (1876)5eetransport Wiking

Trader Schiffarhtsgesellschaft MBH & Co. idmanditgesellschaft v. Republic of Romati23
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F. Supp. 2d 174, 190 (S.D.N.Y. 2000) (in concludireg 8overeign officials possessed apparent
authority, stating that “defendasfailure to make any repredation during the entire course of
negotiations that would at all suggest that theakce Minister did not have such authority, made
it entirely reasonable for plaintiff to havelied upon such representations”).

Based on the previous coursdedealing, the signing in 2003 of a debt acknowledgment
letter that served to further toll the expiratimirthe statute of limitations would have seemed,
from Citibank’s perspective, entirely routinecauncontroversial. It was thus reasonable for
Citibank to believe that the Finance Ministedd@overnor maintained the authority, in 2003, to
bind the DRC and the Central Bank to an aededgment of their debt under the Credit
Agreement.

b. Duty to Inquire

Defendants argue, however, that even if it was reasonable for Citibank to assume that the
two officials who signed debt acknowledgmentdettin 1991 and 1997 were also authorized to
sign the same letter in 2003, Citibankdd to satisfy its duty to inquireSeeDef. Br. at 41-49.
Under the apparent authorityatone, this duty is trigged when “(1) the facts and
circumstances are such as to put the third partpauiry, (2) the transdion is extraordinary, or
(3) the novelty of the traastion alerts the third partp a danger of fraud.”Republic of Benin
v. MezeiNo. 06 Civ. 870 (JGK), 2010 WL 3564270*at(S.D.N.Y. Sept. 9, 2010) (quoting
FDIC v. Providence Coll.115 F.3d 136, 141 (2d Cir. 1997)). “[T]he duty of inquiry amounts to
an alternative way of asking wihetr the third party reasonablyliesl on the representations of
the agent that he possessed authority to bind the principdt” Towers Co. v. Trinidad and
Tobago (BWIA Int’l) Airways Corp903 F. Supp. 515, 525 (S.D.N.Y. 1995) (quotiteybert

Constr. Co. v. Cont'l Ins. Cp931 F.2d 989, 995-96 (2d Cir. 1991)).
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Here, it was unnecessary for Citibank to inquite whether the Finance Minister and/or
Central Bank Governor had the authoritysign the 2003 Acknowledgment Letter. As the Court
has noted, the transaction was not extriaarg—it involved the execution of a tolling
agreement, substantively identical to thoseeuigin 1991 and 1997. And there were no facts or
circumstances known to Citibank that put it “oquiry” or alerted it to the danger of fraud. To
the contrary—all of the circumstances suimding the 2003 Acknowledgment Letter made the
signing of that letter seemntterly routine, and g21DRC’s claim to laclauthority was made only
years later, after plaintiffs filed this lawsuiEitibank, in fact, sent a draft of the 2003 letter to
both the Vice Minister of Finance and the GahBank Governor, explaining that the draft was
similar to the one that had been signed in 1997. Bffiitials, in short orde returned the letters
signed. Before the Complaint was filed in thisezdbere had never been any indication or claim
that these officials lacked the authority to siga lgtter, or that the lett was in any other way
invalid. See Herbert Construction Co. v. Continental Ins, @81 F.2d 989, 995 (2d Cir. 1991)
(“a recovery based on the doctrioeapparent authority does nogtere that the third party have
inquired into the scope of the agent’s authorityily in cases where seemingly actual authority
is placed in doubt by a transawtithat is “extraordinary” or pantly fraudulent does a duty to
inquire into the state dhat authority arisesee also Am. Nat. Fire Ins. Co. v. Kenedl® F.3d
264, 269 (2d Cir. 1995) (same). Although defenslassert that the duty of inquiry was
triggered by the political turniigoresent in the DRC in 2003, the same, if not more serious,
turmoil beset Zaire in March 1997.And there was no question in 2003 that the 1997

Acknowledgment Letter had been \iyi signed and executed.

17 Defendants’ own proposed findings of fagting the 2011 United States Department of State
Report on “The Mobutu Era,” summarizes the toilrm Zaire in late1996 and early 1997:
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Based on these circumstances, Citibank dichage a duty to inquire into the Finance
Minister and Central Bank @vernor’s authority to sign 12003 Acknowledgment Letter.
Because these officials had the apparent auyhtoribind the DRC and the Central Bank to that
letter, this lawsuit, filed in 2009, is timek}.

B. Damages

Having held defendants liable for breach ohtract, the Court turngext to the damages
owed to Themis and Des Moines. As to muckhefdamages analysis, the parties agree. They
agree that, assuming plaintiffs’ claims wéreely brought, Themis and Des Moines are each
entitled to recover: (1) the paipal that their predecessors indrest loaned to the defendants
($10,022,499.97 for Themis; $7,891,058.35 for Des Moirse®);(2) the interest that has
accrued on that principal ($15,987,935.67 for Themis; $12,731,419.09 for Des Moines), based
on, and as measured under, 88 3.03, 3.04, and 3d¥3(e® Credit Agreement. These agreed
categories of damages total $46,722,913.08—$26,010,435.64 for Themis and $20,712,477.44 for

Des Moines.SeePl. Exs. 91A & 92A.

In October 1996, Rwandan troops (RPA) emdeZaire, simultaneously with the
formation of an armed coalition led Hyaurent-Desire Kabila known as the
Alliance des Forces Democratiques pour la Liberation du Congo-Zaire (AFDL).
With the goal of forcibly ousting Mobut the AFDL, supported by Rwanda and
Uganda, began a military campaign toward Kinshasa. In May 1997, Mobutu was
overthrown as the result of the Laut-Desire Kabila-led forces.

Defendants’ Proposed FindinggFact (Dkt. 170) Y 102—-03.

18 plaintiffs also assert that the Councilihisters ratified the 2003 Acknowledgment Letter.
SeePl. Br. at 32-40. However, because the Court hiblalis(1) the signatories had both actual
and apparent authority to sign the 2003 lettad (2) the approval dhe Council of Ministers
was not required because Deer28/2002 did not apply todl2003 Acknowledgment Letter, the
Court has no occasion to reach plaintiffisparate argument based on ratification.
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The parties disagree, howeven, a distinct, but wnetarily significant, damages issue.
That is, whether plaintiffs may recover compound interest under 8 3.05(d) of the Credit
Agreement. Plaintiffs seek two forms of goound interest, both of wth defendants resist.

First, plaintiffs seek compound interest, under § 3.05(d), on the interest on overdue
principal that accrued under 8 3.05(a). Whetheingffs are entitled to such interest turns on
how 8§ 3.05(a) is construed—innpiaular, what was required undg 3.05(a) for an interest
payment after March 31, 1990 to become “diieggering, under 8§ 3.05)dthe accrual of
compound interest on such intereBtaintiffs argue that such intest was automatically “due” at
monthly intervals after a defendant’s defaultefendants counter that, under 8§ 3.05(a), a
demand by the creditor for such unpaid interes rgguired for it to become “due.” And itis
undisputed that no creditor (including Thenidgs Moines, and their predecessors in interest)
ever made such a demand.

Second, plaintiffs seek compoumderest on compound interest-e, “second-
generation” compound interest. Whet plaintiffs are entitled tsuch interest turns on whether
the compound interest that accrues under §®&)0@8 subjected to further compounding, also
under 8§ 3.05(d).

Recovery of the first form of compound irgst would increase aintiffs’ recovery by
$22,815,802.43—%$12,701,454.63 for Themis and $10,114,347.80 for Des MBaefy. Exs.
91A & 92A. Recovery of the second formarfmpound interest wouidcrease plaintiffs’
recovery by $18,762,372.27—%$10,444,928.28 for Themis and $8,317,443.99 for Des Moines.
Id.

Addressing the parties’ competing claims @ourt first reviews the pertinent facts,

including the provisions of the €dit Agreement relating to interest, the parties’ course of
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dealings with regard to unpaiterest, and the parties’ relevant factual stipulations in this
litigation. The Court then seout its legal analysis.

1. Facts

a. Relevant Provisions of the Credit Agreement

A series of provisions inegtion 3 of the Credit Agreesnt govern the calculation of
interest on the debt consolidated in 1980 dmel to be repaid by March 31, 1990. Sections
3.02—-04 govern the calculation‘@égular” interest—e., interest that accrdebefore any breach
of the Agreement. Section 3.05, by contrastegos the calculation of “penalty” interest-e-,
interest that accrues only upon adeh. Section 3.05, in turn, consists of two provisions:
8 3.05(a), which governs interest on overduegypal, which defendas undisputedly owe
given the Court’s finding that plaintiffs’ Vesuit was timely; and 8§ 3.05(d), which governs
compound interest+e., interest on overdue interest. Tresent dispute arises under 8§ 3.05(d)
and turns on the construction of § 3.05(a) ad0®(d). However, because the construction of
these provisions is informed by the text of the preceding sections relating to interest, the Court
reviews here all these sections.

As to regular interest:

Section 3.02 governs the calculation of ing¢teetween the “Reference Date” (January
31, 1980) and the “Reconciliati@ate” (September 2, 1980):

The Obligor shall pay interest on each Credit from the Reference Date to
the Reconciliation Date at the interest rates applicable to such Credit . . . such
interest to be due and payable on the Reconciliation Date and to be payable on the
Outstanding Principal Amount of such Citestliring the period from the Reference
Date to the Payment Date and on the iafced Principal Amount of such Credit

from the Payment Date to the Reconciliation Date.

Credit Agreement § 3.02(a).
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Section 3.03 governs the calculation of ing¢teetween the “Reconciliation Date” and
the final “Principal Payment Date” (March 31, 1990):

The Obligor shall pay intest on each Credit from the Reconciliation Date
to the final Principal Payment Date . . cBunterest to be due and payable on the
last day of each Interest Period for intgraccrued during such Interest Period.

Credit Agreement § 3.03.

Finally, Section 3.04 defines each “Interest &#rito run consecutively for a period of
six months during the pexd up until March 31, 1990:

The period from the Reconciliation Date to the final Principal Payment Date
shall be divided into successive InterBgriods. The first Interest Period shall
begin on the Reconciliation Date and emdthe last day of the Month in which
occurs the first anniversary of the datéha$ Agreement. Each subsequent Interest
Period shall be a period of six Monthsdashall begin on the last day of the
immediately preceding Interest Period.

Credit Agreement § 3.04.

Considering 88 3.02, 3.03, and 3.04 together, thelae interest for the period between
January 31, 1980 and September 2, 1980 thus beéthmand payable” on the Reconciliation
Date (September 2, 1980), and the interestabatued during the period between September 2,
1980 and March 31, 1990 became “due and payable” on the last day of each of the six-month
“Interest Periods” that comprised that near-decade-long period.

As to penalty interest:

Section 3.05(a) governs “Intetes Overdue Principal,” meamg interest on principal
that was not timely repaid. It states:

In the event that any principal amount of any Credit is not paid when due
after the Effective Date, the Obligor shphy interest on sl unpaid principal

amount from the date such principal amoiswdue to the date such principal
amount is paid in full, payable on demandaminterest rate per annum equal at all
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times during each Overdue Period to the sum of one percent (1%) plus the
Applicable Margin plus the LIB8 Rate for such Overdue Periét.

Credit Agreement 8§ 3.05(a). Important as ®itistant dispute, 8 3.05(a) does not explicitly
identify the date when the type énalty interest for which it provides-e., interest on unpaid
and overdue principal—itself becomes “due.” #tss only that this penalty interest is “payable
on demand.”

Finally, 8 3.05(d) governs cgound interest. It states:

To the extent permitted by law, the Obligor further agrees to pay interest as
provided in subsections (a)@(b) above on all interesthich is not paid when due
hereunder after the Effectii@ate, such interest is toe payable on demand, to
accrue from thelue dateof such interest until payment in full thereof and to be
calculated on the basis of succes®Dverdue Periods of one month.

Credit Agreement § 3.05(d) (emphases added). Cihet refers to the interest addressed by this
section (“interest . . . on all inest which is not paid when di) as “compound intest.” This
interest begins accruing on the date when inténastis due goes unpaid, and ends only when
such interest is paid in full.

b. The Parties’ Course of Dealing

On several occasions since March 31, 1990, when defendants went into breach, the bank

creditors and their servicing bank, the BanK okyo, generated charts and spreadsheets

19The Credit Agreement uses the terminologiBQ Rate,” rather than the more commonly-
recognized “LIBOR.” As discussedfra, the parties have stipulatealthe proper interest rates
used to calculate damages.

20 The term “Effective Date” refers to the d#te Credit Agreement toakfect; both sides treat
that date as March 31, 1980, theéedthe agreement was execut&keStip. § 11. The term
“Overdue Period” is defined in 8 3.05(b), whistates that “the period between the date the
principal amount referred to therein is due anddidae such principal amouist paid in full shall
be divided into OverduBeriods of one Month[.]”

40



summarizing the amounts they believed defatslawed. None reflected the accrual of
compound interest.

For example, the 1991 Acknowledgment Leitetuded a chart that summarized the
amounts defendants owed to the bank creditors as of April 2, B33#|. Ex. 17. The chart
included columns for “past due principal,” “reguiaterest” and “interesin overdue principal.”
Id. It did not include any columns for compouinterest. Similarly, on April 5, 2004, the Bank
of Tokyo provided a “spreadsheet of past dueqgyad and interest as of April 1, 2004,” which
included amounts for these same categories—thasprincipal,” “past due regular interest,”
and “past due interest on odee principal.” Def. Ex. 1&ee alsdef. Ex. 19 (showing similar
chart for past due principal and past due intesagtrincipal as of April 1, 2005). Again, these
spreadsheets did not include any amountsdanpound interest. Fiflg, at a September 2003
meeting, the creditor banks agreed with the fightes calculated bthe Bank of Tokyo, which,
again, did not include compound intereSeeDef. Ex. 14. The notes from that meeting taken
by Citibank’s Losembe noted that the banks “approved [the Bank of Tokyo’s] interest
computation methodology.e., no interest on interest should d@nsidered in the numbersld.

Plaintiffs have not come forward with any evidence that, before this litigation, any
creditor ever claimed to defendants that they owed compound interest.

C. The Parties’ Damages Calculations

On February 14, 2014, after the blenigal, the Court directethe parties to try to reach
agreement as to the calculation of damages lBgoay, including compound interest. Dkt. 204.
On February 21, 2014, the parties reported thegt fad reached such an agreement, Dkt. 208,
and provided the Court with exhibits, containthgir stipulations at the amounts of each

category of potential damage®ePl. Exs. 91A (Themis) and 92A (Des Moines).
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The Court credits these calculations; d&meounts awarded below therefore reflect the
parties’ stipulations.
2. Analysis
Section 3.05(d) of the Credit Agement authorizes the pagnt of compound interest if
“permitted by law.” New York law, which governs the Agreement, makes contract provisions
that provide for compound interemforceable, “notwithstanding tldate that such loan or other
agreement providing for such compotntérest shall hae been executed” SeeNYGOL 8§ 5-

527(1) (1997).

211n 1980, when the parties entered into@medit Agreement, New York law generally
disfavored contract provisionsahprovided for compound interestee Debentureholders
Protective Comm. of Cont’l InCorp. v. Cont’l Inv. Corp.679 F.2d 264, 271 (1st Cir. 1982)
(“For a century the New York Court of Appealsnsistently has held thatcontractual provision
to pay interest on interestwsid under the law of New YorK (applying New York law);
Giventer v. Arnow37 N.Y.2d 305 (1975) (provision toypaterest on interest is voidyjatter of
Estate of JacksqQrb08 N.Y.S.2d 671, 674 (3d Dep’'t 1988A]greements to pay compound
interest have not found favoit the courts.”). Howeverm 1989, the New York Legislature
enacted New York General Obligatidmasw (“NYGOL”) § 5-527, which made compound
interest provisions enforceable. The vansof the statute passed in 1989 stated:

A loan or other agreement providing fmwmpound interest shall be enforceable.
For purposes of this subdivision, thente“compound interest” shall mean the
accruing of interest upon unpaid interest irrespective of whether such unpaid
interest is added to the principal debt.

NYGOL § 5-527(1) (1989). 11997, responding to a number @oisions declining to give

8 5-527 retroactive effectsee, e.g.In re Chateaugay Corp170 B.R. 551, 551 (S.D.N.Y.
1994);Pravin Banker Associates, Ltd. v. Banco Popular del Pet@ F. Supp. 77, 83 (S.D.N.Y.
1996)—the New York Legislature anded that provision to makeeiplicitly retroactive. The
statute now states:

A loan or other agreement providing foommpound interest shall be enforceable
notwithstanding the date thatich loan or other agement providing for such
compound interest shall have been executed; provided, however, that such
compound interest shall begin to accamel become due and payable on the later
to occur of (a) June twenty-fourth, ninetdemdred eighty-nine or (b) the date that
any obligation to pay such compound ingtmmay have arisen, including, but not
limited to, the date of any default or event of default under such loan or other

42



The decisive issue under 8§ 3.05(d) as to wihainy) compound intest accrued is when
the “Interest on Overdue Principal” covered by § 3.05(a) became “due,” and thus when (if ever)
compound interest began to accrue under 8§ 3.05(d). The Court is presented with a choice
between the parties’ divergent interpretations onisisige, with plaintiffs claiming such interest
became due monthly and defendants claiming it became due on demand. The Court considers
these competing constructions in light of fanmijminciples of contract interpretation.

“The primary objective of a coun interpreting a contract is to give effect to the intent
of the parties as revealed by thaguage of their agreementCompagnie Financiere CIC
L’'Union Europeenne v. Merrill Lynch, Pierce, Fenner & Smith, 1882 F.3d 153, 157 (2d Cir.
2000). The “words and phrad@s a contract] should be gimeheir plain meaning, and the
contract should be construed so as to giveniglaning and effect to all of its provisions.”
LaSalle Bank Nat. Ass’'n v. Nomura Asset Capital Carp4 F.3d 195, 206 (2d Cir. 2005). “A
written agreement that is cleagmplete and subject to only@neasonable interpretation must
be enforced according to the plain meaning eflamguage chosen by the contracting parties.”
In re Coudert Bros.487 B.R. 375, 389 (S.D.N.Y. 2013) (citation omitted).

“Where the parties dispute the meaning otipalar contract clausg the task of the

court ‘is to determine whether such clauses atgiguous when read in the context of the entire

agreement. For purposes of this swision, the term “compound interest” shall
mean the accruing of interest upon unpaigriest irrespective of whether such
unpaid interest is added the principal debt.

NYGOL § 5-527(1) (1997)see Elliott Associates, L.P. v. Banco de la Naci®4 F.R.D. 116,
122 (S.D.N.Y. 2000) (the legislatlis intent in 1997 was “to nka application of the compound
interest provision retroactivand to permit enforcement thfe compound interest provision
going forward from June 24, 1989 notwithstanding fact that sucprovision was not
enforceable at the time the pastientered into the agreements”).
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agreement.”Law Debenture Trust Co. of N.Y. v. Maverick Tube C&®@b F.3d 458, 467 (2d
Cir. 2010) (quotingsayers v. Rochester Tel. Corp. Supp. Mgmt. Pension PRs3d 1091, 1095
(2d Cir. 1993)). Ambiguity is “defined in terms of whether a reasonably intelligent person
viewing the contract objectivelcould interpret the language in more than one wayppps Co.

v. Cadbury Stani S.A.1.C526 F.3d 63, 68 (2d Cir. 2008). “Aambiguity existsvhere the terms
of the contract ‘could suggest more than oreaning when viewed objectively by a reasonably
intelligent person who has examined the contexthefentire integrated agreement and who is
cognizant of the customs, practices, usages and terminology asligametarstood in the
particular trade or business.l’aw Debenture Trus695 F.3d at 466 (quotirigt’| Multifoods
Corp. v. Commercial Union Ins. C&09 F.3d 76, 83 (2d Cir. 2002)).

In contrast, “[n]Jo ambiguity a@gts where the contract language has ‘a definite and precise
meaning, unattended by danger of misconceptigharpurport of the [contract] itself, and
concerning which there is no reasonaidsis for a difference of opinion.’Id. at 467 (second
alteration in original) (quotinglunt Ltd. v. Lifschultz Fast Freigh889 F.2d 1274, 1277 (2d Cir.
1989)). “Thus, the court should not find thentract ambiguous where the interpretation urged
by one party would ‘strain[ ] the contrdanguage beyond its reasable and ordinary
meaning.” 1d. (quotingBethlehem Steel Co. v. Turner Constr.,@d\.Y.2d 456, 459 (1957)).
As the Second Circuit has piie point: “[N]Jo ambiguity exists where the alternative
construction would be unreasonabl&&adco, Inc. v. Marine Midland Bar&l F.3d 295, 299
(2d Cir. 1996)accord Mycak v. Honeywell, In@53 F.2d 798, 802 (2d Cir. 1992) (no
ambiguity exists unless “the contractual languagrigceptible of at leatwvo fairly reasonable

meanings” (citation omitted)).
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That a text is complex or imperfect does not make it ambiguses.Aramony v. United
Way of Am.254 F.3d 403, 411 (2d Cir. 2001) (findingntract unambiguous and noting that
“[t]he fact that we remanded to the district ddor an initial determination of the meaning of
this complex contract in no way implies theg found it ambiguous as a matter of law”);
Carolina First Bank v. Banque Paribaslo. 99 Civ. 9002 (NRB), 2000 WL 1597845, at *6
(S.D.N.Y. Oct. 26, 2000) (that a coatt is not a “portrait of erity” does not prevent a finding
that it is unambiguous where the cound$ only one reasonable interpretation).

Where the language of a contract is heldbigmous, the factfinder—in this bench trial,
the Court—may properly consid&@xtrinsic evidence as tive parties’ intent.”JA Apparel
Corp. v. Abboud568 F.3d 390, 397 (2d Cir. 2008ge also Collins v. Harrison—-Bod&03 F.3d
429, 433-34 (2d Cir. 2002) (“[W]here . . . there are internal inconsistencies in a contract pointing
to ambiguity, extrinsic evidence is admissible&termine the parties’ intent.” (citation
omitted)). “Where there is such extrinsic evidenthe meaning of the ambiguous contract is a
guestion of fact for the factfinderJA Apparel Corp.568 F.3d at 39%&ee also U.S. Naval Inst.
v. Charter Commc’ns, Inc875 F.2d 1044, 1048 (2d Cir. 1989) (“In determining the meaning of
an ambiguous contract term, theder of fact seeks to fathom tparties’ intent. That intent
may be proven by extrinsic evidence.”). Anayaf extrinsic evidence may entail review of
“negotiations . . . made prior to or contemporaneous with the execution of a written contract
which may tend to vary or contradict its term&J’S. Fire Ins. Co. v. Gen. Reinsurance Corp.
949 F.2d 569, 571 (2d Cir. 1991) (alteration omitted) (qudihgVall St. Co. v. Franklin Nat'l
Bank 37 N.Y.2d 245, 248-49 (1975)). The review of the surrounding facts and circumstances
may also include consideration of industry onstand practice, and any relevant course of

performance or course of dealin§ee Hoyt v. Andreucet33 F.3d 320, 332 (2d Cir. 2006) (in
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determining the meaning of ambiguous contratlanguage, the factfinder “may consider
extrinsic evidence such as the parties’ coofssonduct throughout tHée of the contract”).

The Court considers, first, plaintiffs’ claithat interest on overdue principal should be
read to have come “due” at the end of eachéi@ue Period.” Unlike the preceding sections
relating to “regular” interest, which as noted eeplicit due dates for st interest, § 3.05(a)
does not do so. But, as plaintifiste, § 3.05(a) applies the tet@verdue Period” in the context
of explaining how to calculate the amount of ret¢ due on unpaid principarlhe interest rate
applicable to such interestthus set at the sum of 18tus LIBO for that periodsee8§ 3.05(a),
with each Overdue Period defined as every ma#gg 3.05(b). Plaintiffs argue that because
interest on overdue principal was therefoaéculatedmonthly, it stands to reason that such
interest also becantkiemonthly. Plaintiffs posit that, noh as the parties to the Agreement
provided for regular interest onipcipal to become due at thadeof each “Interest Period,” they
intended for interest on overdue principal analofyotesscome due at the end of each “Overdue
Period.”

Plaintiffs’ construction is imperfect ione obvious respect: Unlike the Agreement’s
other interest provisions, it requirde due date for such interéstbe discerned by a process of
inference; the due date is not teaily apparent. But this critiqus equally true of defendants’
theory, that overdue interestis due only on demand. Section 3d)%{oes not say that, either.

Defendants offer another critiqoé plaintiffs’ construction.That construction, they note,
would create an asymmetry with the Agreement’s sections on aeégnierest. Those sections
each make regular interest “due and payabiethe same date; by contrast, § 3.05(a) makes
interest on overdue principal “payable on demand,” a date necessarily different from the monthly

“due date” that plaintiffs urge. But this argem, on close analysis, has limited force. Itis
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textually clear that the parties to the Agreemetended interest on okaue principal to be
payable on “demand.” The date or dates of such a demand, by definition, are indetemminate
ante Itis entirely reasonable to infer that fheerties to the Agreement did not intend to make
the “due date” for overdue intestesimilarly indeterminate, do vary with the unpredictable
timing of the creditors’ demand or demands. THuok of symmetry between the structure of the
regular interest and overduderest provisions thus does magnificantly favor defendants’
interpretation. At least asalsibly, and in the Court’s viemore plausibly, it may reflect the
different nature of “regular” antpenalty” interest, and that the latter, unlike the former, was to
be payable, though not due, on demand. Rigrdntly, the asymmetry in the Agreement
between the regular and penalty ret provision is not a function of plaintiffs’ construction. It
derives instead from the different types oygiale dates (fixed versus on demand) that the
Agreement sets out for these different species of interest.

The Court thus regards plaintiffs’ consttioa, although imperfect, as reasonable. Most
important, the monthly due date thpdaintiffs urge for overdue terest has a textual anchor in
§ 3.05(a) itself, which adopts monthly “Overduei®@s.” The fact that “penalty” interest-e.,
interest on overdue principah@é compound interest—is madedaiculate every month, rather
than every six months as with “regular” intefsemakes logical sense; with the defendants
already having missed the paymeaadline, a more frequent tabutatiof interest than every six
months is eminently logical. It would laestrange result to have such intesestruemonthly,
but to make idueonly upon the credits’ demand. More sensible is a construction whereby
interest on overdue principal is both accruind doe at the end of each “Overdue Periodé+

at the end of each month—even though d@riy “payable” upon the creditors’ demand.
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Plaintiffs’ construction, in sum, does not “strg] the contract languge beyond its reasonable
and ordinary meaning.Law Debenture Trus695 F.3d at 467.

By contrast, defendants’ cdnsction requires adding a duetel@o § 3.05(a) that is not
expressed anywhere therein. Defants would effectively “carat” to that provision, before
the clause “payable on demand,” the words “due and.” Defendants argue that doing so creates
symmetry with the “regular interest” provisionslowever, as the Court has noted, there is no
reason to assume that the drafters of theegpent, having made intsteon overdue principal
payable on demand rather than on a determinate date, intended to achieve such symmetry.
Defendants’ supposition thatelrafters intended and prioritized such symmetry ipsadixit.

And defendants’ constructionvgs rise to a raft of ses interpretative problems.
Unlike plaintiffs’ claim that a monthly due t#alogically follows fom the definition of
“Overdue Period” to which § 3.05(egfers, defendants’ proposalitsert the words “due and”
into 8 3.05(a) is an act of editorial addition, not one of construing extant terms: As the
Agreement elsewhere reflects, the drafters werte capable of using the clause “due and
payable” rather than just “payable.” That thigl not do so in § 3.05(a) suggests that they did
not intend overdue interest to be due on demanadreover, defendantgonstruction leaves
unhelpfully unmoored the date—dates—Iater to be used to @alate compound terest on this
interest, pursuant to 8 3.05(dh that respect, it istrikingly at odds witrlthe evident care that
the drafters took, in § 3.05(a), to put in placdear and mechanistic formula (LIBO plus 1%,
applied at the end of each month)) the calculation of monthlyterest on unpaid and overdue
principal. Making “on demand” the due date which compound interest was to run invites
post-hoc disputes about: (@hether a particular commuaaition constituted a demand,;

(2) to which creditors and/or unipgprincipal such a demand r&dd; (3) whether such a demand
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had to be renewed each month in order to magke suerest “due”; an{4) even the exact date

of the demand. That the parties to this case lamicably agreed on such inputs does not mean
that such agreement among the DRC and tmgr&leBank, on the one hand, and their future
creditors, on the other, was inevitable. iBgluding 8§ 3.05(d) in the agreement, the parties
indicated their intendin to authorize compound interest; ihighly unlikely that they intended

the accrual of such interest to turn on thgarées of whether and when a formal demand for
payment was (or was not) made. It would benfare logical to allow cmpound interest to start
accruing monthly, once the amount of interesbeardue principal for the given “Overdue
Period” became fixed and determinate.

Finally, defendants’ construction of 8§ 3.05(a) is in tensvith § 3.05(d). Defendants
construe 8 3.05(a) to require a demand for unpagatest on principal before such interest could
become “due.” Absent a demand, such intesestld never be due. But if this were so, the
formulation used in 8§ 3.05(d) ttefine the point at which cqround interest begins to accrue on
such unpaid principal—that it {60 accrue from the due date of such interest until payment in
full thereof’—is extraordinarily unhelpful ammpaque. To accomplish defendants’ reading,

§ 3.05(d) ought instead to have stated that compmerest is “to accrue dm the date there is

a demand for interest on unpaid principal.” T8&05(d) did not so state, and instead used the
term “due date” to define the start of accruadi¢ates that its drafters likely believed that the
due date was apparent from the preceding pavisof Credit Agreement. Yet no text in the
Agreement makes at all apparent the dentzaskd due date that defendants imagine.

Further, defendants’ construction of thesetisas would appeao needlessly require
multiple demands, at different points in time, for compound interest to ever accrue. Section

3.05(d) makes compound interest “payable on daethas well. On defendants’ construction,
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that demand necessarily must be separate &moearlier demand for unipleinterest on overdue
principal under § 3.05(a). That is becausagewbe demands for unpaid interest on overdue
principal and for compound imest one and the same, by défon, zero compound interest
would have accrued at the moment suchpound interest became payable, because such
interest only began to accruader 8§ 3.05(d) upon a demand ifterest under § 3.05(a). To
kickstart the accrual of compoundenest, a creditor would instead have had to demand, at some
earlier point or perhaps at many earlier points Bdgemultiple installments of unpaid interests,
that each period of unpaid interest be paidd #he parties would have to record reliably the
dates of each demand and the gpettanche of unpaid interesfThere is nothing in either
8 3.05(a) or § 3.05(d) that suggettat the drafters of the Credigreement attached such signal
importance or calculative relevanto the mechanistic act olamand, or that they envisioned
the proliferating demands that aneplicit in defendants’ construan. It is thus improbable that
the drafters of the Credit Agement intended to key the acakof compound interest to an
onerous and inefficient system of interlockingr@ads. The use in those provisions relating to
unpaid interest of the term “payable on demandtead logically means simply this: When the
debtor owes interest on princlpar compound interest, and hast paid it, and when a demand
for such interest is made, the Agreementraffdhe delinquent debtor no grace period. Such
“penalty” interest is to be paid forthwith, upon the demand.

The Court is therefore preged with a choice between tweonstructions of § 3.05(a).
Both are imperfect. Plaintiffs’ interpretation—thaterest on overdue ipcipal was “due” at the
end of each monthly “Overdue Period,” andttbompound interest accrued from such due
dates—is imperfect but reasonable. Defeslanterpretation—thiainterest on overdue

principal was not “due” until it was demanded—gperfect and unreasonable. There are no
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other reasonable constructions808.05(a) advanced by the pastm apparent to the Court.
Where one construction is reasoreabhd affords a clear and definite meaning and all others are
not reasonable, a contract is not ambigudase Law Debenture Tryu&95 F.3d at 467.

Because plaintiffs’ interpretation of 8 3.05{a}the only reasonabtmnstruction, the Credit
Agreement is not ambiguous on this point. Acaagty, the Court holds, ith plaintiffs, that
interest on overdue principal was due atehd of each monthly “Overdue Period.”

The Court having found no ambiguity, there ischarter or occasion to consult extrinsic
evidence as to the parties’ intens. Had the Court done so, hewer, it would have found this
evidence far too spare as to yield a reliable kw@men. Neither side hagovided the Court with
any extrinsic evidence-e-g, negotiating history—at® the parties’ undstandings of the due
dates under § 3.05(a). Nor has either side seghpliidence of pertinémdustry custom and
practice.

The scant evidence with which the Court hasrbfurnished are several spreadsheets that
plaintiffs’ predecessors in interest over the gased to chronicle trdbamages defendants then
owed them. Defendants emphasize that thesmadpheets do not addseompound interest; the
damages figures reflect only unpaid princigatl non-compound interest. However, without
more evidence or context, these spreadsheets dammead reliably to bespeak plaintiffs’ (let
alone both parties’) construction thie 8 3.05(a) due date. First, the spreadsheets do not reflect
an affirmative decision to calculate the compoumdrest due as zero—thsimply are silent on
the point. The spreadsheets are at least equailsistent with the conclusion that the persons
who created them did not consid@mpound interest at all, or the creditors decided, at that
time, to forego compound interest in the hopes tloing so would makegefendants more likely

to pay the overdue principal and non-compoundésteamounts. Second, the spreadsheets say
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nothing about the specific “due date” issue oncwithe compound interetbulation turns.
Third, the spreadsheets reflect unilateral casiohs by plaintiffs’ repgsentatives; defendants
not only did not adopt them, thelyd not pay the amounts reflected these spreadsheets as due.
They are thus a far cry from the sorts of doeunts reflecting the parties’ joint “practical
construction” that is sometimes used to give meaning to ambiguous agreemenSeens.g.
Dar El-Bina Eng’g & ContractingCo., Ltd. v. The Republic of Irag9 F. Supp. 2d 374, 384—
385 (S.D.N.Y. 2000) (“There is a long line of New York case law endorsing the doctrine of
practical construction and allowirmgurts to look to the parties’ practical interpretations of a
contract, as demonstrated by their conduatetermining their interdns with regard to
ambiguous contractual languageC)T Chemicals (U.S.A.), Inc. v. Vinmar Impex, ,|84.
N.Y.2d 174, 179 (1993) (“Where amtract involves repeated occasions for performance and
opportunity for objection any cose of performance acceptedamquiesced in without objection
shall be relevant to determine the megnof the agreement(titation omitted)).

For the foregoing reasons, the Court holds titinterest on overdue principal, under
§ 3.05(a), became due monthly, at the end dfi €@eerdue Period."Compound interest on the
interest on overdue prinEal therefore accrued, under § 3.05(d), from those d&ates.
Accordingly, plaintiffs’ request for the firgtategory of compound interest is granted.

However, plaintiffs’ request for éhsecond category cbmpound interest+e.,

compound interest on the compound interest—ladkstaal basis. It isherefore denied.

22 plaintiffs, in their pre-trial brie also cite two cases from tHstrict in suppot of their claim

for compound interestSeePl. Br. 59-61 (citing=lliott Assocs.194 F.R.D. at 121 andan Eck
Emerging Markets Opportunity Fund,P. v. the Republic of Nicaragubo. 00 Civ. 5756

(WHP) (S.D.N.Y.), Dkt. 18 (AprilL3, 2001)). Because it is ndear that the issue of compound
interest was ever raised or fully litigated ither case, and because the Court has independently
interpreted the Credit Agreementr@eo authorize the monthly acal of compound interest, the
Court did not relyon either case.
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While plaintiffs devoted virtually nattention to this issue in theirgptrial briefing or at trial, the
Court’s understanding of their position is that compound interest §®l@5(d) also became
due at the end of each “Overdue Perioad ¢ghat 8 3.05(d) could therefore be invokeskaond
time to provide for the accrual c$écond-generatidrcompound interest on all past-due
compound interest. Put differentaintiffs interpret § 3.05(d) thave created a self-referential
feedback loop with no logical end pointltifough § 3.05(d) envisiortee accrual of compound
interest on “all interest which is not paid whaune,” the term “all iterest” cannot reasonably—
as plaintiffs appear to urge—bead to include the compoumnderest accruing under that same
section; otherwise, each geaton of compound interest coulayically be compounded again
and againad infinitum Plaintiffs here have isttegically chosen to limit their request to just one
additional round of compound interest beyonelititerest on unpaid interest on overdue
principal that 8§ 3.05(d) envisions. But plaifgti interpretation of 8.05(d) does not logically
require such forbearance. Absent a clear statem&nhighly unlikely that the drafters of the
Credit Agreement intended to provide creditwith such an openrgled ability to compound
past-due compound interesgee Law Debenture Try&95 F.3d at 467. And there is no textual
basis outside of § 3.05(d) to permit such aicomus loop. Had the p#est to the Agreement
intended to provide for secondijrth or tenth-generation cground interest, they could have
included separate sectioasplicitly saying so.See Rourke v. Fred H. Thomas Assocj&23
N.Y.S.2d 831, 832 (3d Dep’t 1995) (‘i established law that the absence of an express
agreement for either compound interasinterest on interest, orastitory authority, such interest
is not recoverable.” (citatioomitted)). Because 8§ 3.05(d)nceot be read to provide for
compounding of compound interest, pldiistirequest for “second-generation” compound

interest is denied.
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Based on the calculations stlpted by the parties andremarized above, damages are
therefore awarded as follows:

1. Asto Themis, $10,022,499.97 in principal, $15,987,935.67 in interest, and
$12,701,454.63 in compound interest on interest ordoeeprincipal, for a total of
$38,711,890.27.

2. As to Des Moines, $7,981,058.35 in principal, $12,731,419.09 in interest, and
$10,114,347.80 in compound interest on interesivardue principal, for a total of
$30,826,825.24.

SeePl. Exs. 91A & 92A. Accordingly, platiffs are awarded total damages of $69,538,715'51.

C. Liability of the Central Bank

The final disputed issue is whether, as flésassert, the Central Bank is jointly liable
with the DRC, and therefore jointly and seVigréable for these damages, or whether, as
defendants contend, only tB&RC may be held liable.

Plaintiffs argue that both defendants aablie because the Credit Agreement was signed
by the Bank of Zaire (the Central Bank’s predeocesn interest) and, under the Agreement, the
“Central Bank agreed to pay the debt owed byDORE . . . subject only tthe availability of
foreign currency sufficient to cover such paymen®Bl’ Br. at 48. For that assertion, plaintiffs
rely on two provisions of the Agreement—8 B#nd § 8.03—that govern the Bank of Zaire.

Section 9.01 provides:

The Bank of Zaire irrevocablgnd unconditionally statesd agrees for the benefit
of each Bank that:

(a) All payments of principal, interesaind other amounts required under this
Agreement are irrevocably authorized by all action required in the Republic of
Zaire so that such payments can belenia the currencyral manner and at the
time required by the terms of this Agreement. The Bank of Zaire will maintain

23 Second-generation compound interest, which thertChas held is not authorized by the Credit
Agreement, would have added $10,444,928.28 to Themis’'s damages award and $8,317,443.99 to
Des Moines’s.
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in full force and effect alhuthorizations necessary to make all such payments
as so required.

(b) The Bank of Zaire will use its best efforts to ensure that the Obligor and the
Bank of Zaire will maintain sufficient Diars or other Foreig Currency so that
all such payments will be made as so required.

(c) Subject to the availability to the Bamk Zaire of Dollars or other Foreign
Currency and pursuant to tivestructions of the Obligor contained in Section
8.03, the Bank of Zairwill either (i) make available to the Obligor sufficient
Dollars or other Foreign Currency tonable the Obligor tanake each such
payment as so required or (ii) on béhaf the Obligor make each payment as
so required

Credit Agreement 8 9.01 (emphasis added). Asdtabove, the Obligor is defined as Zaire, and
later, the DRC.

Section 8.03, in turn, provides:

The Obligor hereby irrevocably and uncoratitally instructs the Bank of Zaire, for

the benefit of each Banko make all paymentsequired by this Agreement as

contemplated by clause (bf Section 9.01(c).

Credit Agreement 8 8.03 (emphasis added).

These provisions on their face made the CeéBt@ak of the DRC legally responsible for
paying plaintiffs the principal and interest @vthem. The second clause of § 9.01 committed
the Central Bank “on behalf of the Obligor [(B&C] [to] make each payemt as so required.”
And 8§ 8.03 contains an irrevocable instructicom the DRC to the Central Bank “to make all
payments required by this Agreementaatemplated by [the second clause].”

The Central Bank nevertheless argues that ield@n independent quto pay plaintiffs
under the Agreement. It construes these two sections as merely giving it alternative ways to
make currency available to the DRC. But tim&¢rpretation is unconvincing. To be sure,

8 9.01(c) gave the Central Bankawalternative means of ensuritigat payments were made to

creditors under the Agreement: To make sufficamillars or foreign currency available to the
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DRC, or, on behalf of the DRC, to make eaelyment directly. But, importantly, this choice
was limited, under the Agreement, by two conditions: The choice {[E]ubject to the
availability to the Bank of Zaire of Dollars other Foreign Currency”; and (2) must be made
“pursuant to the instructions of the Obligmmtained in Section 8.03.” And again, § 8.03
contains a mandatory instruction to then@al Bank: the Obligor “irrevocably and
unconditionallyinstructsthe Bank of Zaire, for the benefit of each Baakiake all payments
requiredby this Agreement as contemplated by ska(ii) of Section 9.01(c).” Credit
Agreement § 8.03 (emphases added).

The Central Bank asserts such an interpicetaf the Credit Agreement would render
8 9.01(c)(i) superfluous, in viation of New York principle®f contract constructionSeeDef.
Br. at 51;Mionis v. Bank Julius Baer & Co., LtdB01 A.D.2d 104, 109 (1st Dep’t 2002)
(“Courts are obliged to interpret a contract stoagive meaning to all of its terms.”). The Court
disagrees. Section 9.01(c)(i) directs the CéBtamk to make available to the DRC sufficient
dollars or foreign currencies to enable the DB@ake the required payments. If the DRC had
used the currency provided the Central Bank under 8§ 9.01(c)(i)gay the creditor banks, then
the creditors would not haved#o invoke § 8.03, which, after atinly obliges the Central Bank
to make the required payments “for the benefit of each Bank’—for the benefit of the
creditors. Therefore, both pamf § 9.01(c) have a purpose; p@applies in cases where the
DRC is paying its obligations under the Credit Agreatrand part (ii) applies in cases where the
DRC has breached, in which case § 8.03 ingriet Central Bank to make all required

payments. It follows that, if the DRC breached the Credit Agreement, so long as the Central
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Bank of the DRC had dollars or other foremnrency available, it was required, under § 8.03,
to make all payments required by the Credit Agreerffent.

It is undisputed that the Central Bank ¢ithe DRC) has not made any payments under
the Credit Agreement since 1990. Plaintiffs have also submitted uncontroverted evidence—in
the form of the Central Bank’s annual report&att since at lea®002, the Central Bank has
continuously held foreign currency reserveseeding the amount plaintiffs’ claims. SeePl.

Ex. 114 (summarizing reserve levels reportethexCentral Bank Annual Reports from 2002 to
2012). As of December 31, 2012, the Centrail@aforeign currency reserves exceeded $1.1
billion, far more than the approximately $698lion in damages the Court has ordered.
Because the Central Bank had available suffiaefiars or other foreign currency to make the
payments required by the Credit Agreement bdtdit make those payments, the Central Bank
was in breach of its duties to the creditors under the Credit Agreement. As such, the DRC and
the Central Bank are jointly andvegally liable for the damages due to Themis and Des Moines.
CONCLUSION

For the foregoing reasons, the Court holdd the Finance Minister and Central Bank
Governor had actual and appareaathority to sign debt &nowledgment letters in 1991, 1997,
and 2003. Accordingly, plaintiffs’ attempt tolleet on this long-owedebt is not barred by
New York’s six-year statute of limitations. Judgment is therefore enirefagor of Themis and
Des Moines, against both the DRC and the Central Bank.

As to damages, the Court holds that giffmare entitled to recover the outstanding

principal and interest chargea their debt, and also to mer the first form of compound

24 Further evidence of the parties’ intent tima creditors to sue the Central Bank to recover
outstanding debt under the Credit Agreemetttas, in Section 12.07, the Central Bank waived
its claim to sovereign immunity and cemsed to be sued in this Court.
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interest requested by plaintiffs. Accordingly, Themis is entitled to damages of $38,711,890.27,
and Des Moines is entitled to $30,826,825.24. Plaintiffs may recover these damages, jointly and
severally, from the two defendants.

The Court directs counsel for Themis and DRC to identify what, if any, open issues
remain to be addressed in this litigation, and to submit a joint letter identifying any such issues
by July 18, 2014. The Court has not addressed plaintiffs’ application for reimbursement of
attorneys’ fees under Credit Agreement § 12.05(a)(iv). Neither side thoroughly briefed this issue
in their pre-trial briefs, and this issue was not addressed or argued at trial. The Court therefore
has reserved judgment on that issue. However, if plaintiffs still intend to seek attorneys’ fees,
and if defendants still intend to oppose that application, the parties are directed to propose, in
their joint letter, an expedited briefing schedule as to that issue. In the event that there remain no
open issues, the parties are directed to submit, by July 18, 2014, a judgment for the Court’s
approval (by e-mail in Microsoft Word format), which will include the amount in damages
consistent with this Opinion & Order, as well as an amount, if agreed to by the parties, to cover

plaintiffs’ reasonable attorneys’ fees.

SO ORDERED.

WAGM»W/

Paul A. Engelmayer (
United States District Judge

Dated: July 9, 2014
New York, New York
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