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UNITED STATES DISTRICT COURT ELECTRONICALLY FILED
SOUTHERN DISTRICT OF NEW YORK DOC #:
....................................................... X DATE FILED: March 24, 2011
RENZERBELL, :

Plaintiff, : 09Civ. 1699(PAC) (RLE)
- against : ORDERoNnR&R

JOHN PHAM AND TRUNG PHAM,

Defendant.

HONORABLE PAUL A. CROTTY, Unite States District Judge:

On February 24, 2009yo sePlaintiff Renzer Bell (“Plaintf’ or “Bell”) filed the instant
complaint against Defendant John Pham (“DeferidartPham”) alleging breach of contract.
Bell seeks $88,380 under the liquidated damages clauke obntract at issue. Currently before
the court is Pham’s motion for summanglgment and Bell's cross motion for summary
judgment. On February 1, 2011, Magistratdgk Ellis filed a Report and Recommendation
(“R&R™), recommending that the Court deny batiotions. Having reviewed Magistrate Judge
Ellis’'s R&R and Bell’'s Affidavit in Support of Miilon to Reargue and/or Setaside [Magistrate
Judge Ellis’'s R&R], the Court adopts Magistratelge Ellis’s Report and Recommendation in

its entirety. As a resylboth motions are DENIED.

BACKGROUND

On July 8, 2008, Bell and Pham entered artoAssignment of Cordct of Sale (“the
Assignment Contract”) under which Pham was tp foa Bell's right to purchase a vehicle.
(Def. Mem., Ex. A-1, 1 1.) Pursuant to thentaxt, Bell was to prage from a car dealer a

“buyer’s order/purchase agreement/bill of sadafcact” for a Lexus LX570 and provide the
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document to Pham._(Sek 11 1-2.) Within seventy-two hasiof receipt of the “buyer’s
order/purchase agreement/lnflsale/contract,” Pham was to remit to Bell $580. {1&.) In
addition, Pham agreed to pay the car dealer a payment equal to the manufacturer’s suggested
retail price (“MSRP”) plus $3,500 plus taxes and feékin two business da of the date that
the vehicle was available for pickup. (f4.) In the event that Bell and the car dealer
negotiated a purchase price below “MSR&s#$3,500,” Pham was to pay the agreed upon
purchase price to the car deaded the difference to Bell._(14.5.) The Assignment Contract
also provided that if John Pham did notrgaly with its terms, he was to pay $88,380 in
liuidated damages to Bell. (19.11.)

On July 9, 2008, Bell provided Pham waldocument entitled “§hicle Worksheet.”
(R&R 2.) The “Vehicle Worksheet” identdd a Lexus LX570 available at Meade Lexus
(“Meade”). (Def. Mem. 2, Ex. A-2.) Pham dalles that he contacted Meade the following day
and discovered that the vehicle had already lse&h (Def. Mem. 2, Ex. A-3 at 122.) Bell,
however, contends that the car was not sold until July 13 or 14, 2008. (PI. Aff. 1 16.)

Pham contends that Bell failed to mbit obligations under éhAssignment Contract
because (1) the “Vehicle Worksheet” did not ¢inte a buyer’s order, purchase agreement, bill
of sale, or contract; and (2) the vehicleswat, in fact, available for purchase. (S&f. Mem.
2.) Bell disagrees on both points, arguing thafufdled his obligations and that Pham is in
breach of the Assignment Contraatd therefore owes him liquidal damages. (Pl. Aff. 1 14,
16; Def. Mem; Ex. A-1, {1 11.)

On February 24, 2009, Bell filed his complai@n March 5, 2009, the matter was
referred to Magistrate Jud@dlis. Pham filed his motion for summary judgment on May 12,

2010. Bell filed a cross-motion for summary juggnt on November 19, 2010. Magistrate Judge



Ellis issued his Report and Recommendatiofrelbruary 1, 2011, recommending that the Court
deny both motions because there remains aigemsue of materidact. (R&R 3-4.)
Specifically, Magistrate JudgelElfound that it cannot be sagé$ a matter of law whether the
“Vehicle Worksheet” that Bell provided to Phamas a “buyer’s order/purchase agreement/bill
of sale/contract,” as contemplatled the Assignment Contract. (Jd.

Bell filed an Affidavit in Support of Motin to Reargue and/or Setaside [Magistrate
Judge Ellis’'s R&R], dated February 16, 2011. Twairt denied the matn, but granted Bell an
extension of time to file objections until March 22, 2011. In a letter dated March 8, 2011, Bell
requested a teleconference prior to filing hissobpns. The Court denied the request on March
10, 2011 and reminded Bell that his objections vadere on or before March 22, 2011. In a letter
dated March 21, 2011, Bell requestedeatension of 15 business dagdile his objections.
The Court denied the request, reminding Bedl this objections were due on March 22, 2011.
Having received no objections from Bell, the Gowill construe his February 16, 2011 affidavit

as his objections. The Courtceved no objections from Pham.

DISCUSSION

A district court may “accept, reject, or mbdiin whole or in part, the findings or
recommendations made by the magistratige.” 28 U.S.C. § 636(b)(1). When a timely
objection has been made to the recommendations of the magistrate judge, the court is obligated

to review the contested issuds novo Hynes v. Squillacgel43 F.3d 653, 656 (2d Cir. 1998).

The Court, however, “may adopt those portions of the Report [and Recommendation] to which

no objections have been made and whicmatdacially erroneou$La Torres v. Walker216 F.

Supp. 2d 157, 159 (S.D.N.Y 2000).



Summary judgment is appropriate where the record denates that “there is no
genuine issue as to any matefadt and that the movant is eted to judgment as a matter of
law.” Fed. R. Civ. P. 56(c). A fact is matengit “might affect the outcome of the suit under

governing law.” Anderson v. Liberty Lobby, In@d77 U.S. 242, 248 (1986). The moving party

bears the initial burden of producing evidence on eaaterial element of its claim or defense

demonstrating that it is entitled telief. See Celotex Corp. v. Catret77 U.S. 317, 323 (1986).

The evidence on each material element must fiigisat to entitle the movant to relief as a

matter of law. Vt. Teddy Bear Co. v. 1-800 Beargram @63 F.3d 241, 244 (2d Cir. 2004).

The same standard of review applies whercthet is faced with cross-motions for summary

judgment. Morales v. Quintel Entm’t, In@49 F.3d 115, 121 (2d Cir. 2001). Each party’s

motion must be reviewed on its own merits, #melCourt must draw all reasonable inferences
against the party whose moti@under consideration. Id.

“To succeed in a breach of ccentt claim, four elements musé satisfied: the making of
a contract, performance of the contract by tlangff, breach of the antract by the defendant,

and damages suffered by the plaintiff.” Cobétgation, Inc. v. Commander Aircraft Cq.937 F.

Supp. 1051, 1060 (S.D.N.Y. 1996) (citations omitteégip]arties to a contract may condition the
performance of either party, ordlvalidity of the entireontract itself, on the occurrence of an
event. If that event does not occur, tatcactual obligation doewt arise.” Office of

Comptroller General of Republic of Bolivia ®ehalf of General Command of Bolivian Air

Force v. International Pramions and Ventures, Ltd618 F. Supp. 202, 207 (S.D.N.Y. 1985)

(citations omitted).
The Court reaches the same conclusion as Magistrate Judge Ellis. There is certainly a

fact issue with respect to whether the “VehMlerksheet” in this case was the sort of document



contemplated by the term “buyeosder/purchase agreemt/bill of sale/contret” as used in the
Assignment Contract. In additiotinere is a factual dispute regengl whether or not the vehicle

at issue was actually availableMg¢ade Lexus at the relevant time. Because such genuine issues
of material fact remain, a summgudgment ruling in favor of eiér party is inappropriate.

In his affidavit, Bell contendsut that Magistratdudge Ellis’s conclusn that there is no
legal definition of “bill of sale contract” misconstrues the provision of the Assignment Contract
which provides two distinct terms: “bill of salefié “contract.” (Obj. 11 5-6.) Bell is correct in
this assertion, but the ultimate result is the same. Althoulilp&ats out that the term
“contract” is defined at Sectiadlv201(b)(12) of the Uniform Comencial Code (*UCC”) as “the
total legal obligation that results from the partiagreement,” (Obj. 11 7-8this definition is not
helpful in determining whether the “Vehidlorksheet” was in fadhe type of document
contemplated by the Aggnment Contract.

Many of Bell's other objections ask the Courtéconsider facts in the record that were
already considered by Magistratedde Ellis and that clearly suggéisat there is a genuine issue
of material fact that makes summary judgtieappropriate. (Obj. 1 14.) Bell also makes
reference to Uniform Commerci@lode sections, attempting tpmy them to Pham’s alleged
“acceptance” and “rejection” of the “Vehicle Worlest.” (Obj. 1 17-28.) It is unclear whether
these UCC provisions apply to the Assignment Contract. Butiétlem provisions do apply,
whether Pham properly rejected the “Vehicleéheet” under the UCC is irrelevant if the
“Vehicle Worksheet” is not ébuyer’s order/purchase agreeni@ill of sale/contract,” as
contemplated by the Assignment Contract. Acaaglyi, there is a genuinesue of material fact

that cannot be properly deteined on summary judgment.



CONCI.USION

i
lf\ccordingly, the Court adopts Magistrate Judge Ellis’s Report and Recommendation.

Pham’s imotion and Bell’s cross-motion for summary judgment are, therefore, DENIED. The

Clerk oﬁ Court is directed to close the motions at docket numbers 24 and 34. The Order of

Referente dated March 5, 2009 remains in effect.

Dated: New York, New York
March 011
WZ pac SO ORDERED

ik

PAUL A. CROTTY
United States District Judge

Copies mailed to:

Renzer Bell
5736 Cleveland Road
Jacksonville, FL 32209

Willie Briscoe, Esq.
3232 McKinney Avenue
Suite 700

Dallas, TX 75204



