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HONORABLE PAUL A. CROTTY, United States District Judge:

OnJanuary 5, 2011, the Cowmtered an Order grantim@efendants’ motion to dismiss the
Consolidated Amended Complaint (“CAC”") in its eaty. Along with dismissingnostof Lead
Plaintiffs’ claims as time barred and for lack of standing, the Ghsmtissedall claims because the
CAC failed to statelaims undeSection 11 or 12(a)(2l.ead Plaintiffsnow move for reconsideration of
the Oder, requesig that the court modify the dismissal so that it is without prejudice and allow Lead
Plaintiffs to file their proposed Second Consatetl Amended Complaint (“SCAC")ead Plaintiffs
claim that the additional allegations with respect to theeSéroffering found in the SCA&dresshe
deficiencieshatthe Court noted in the Ordérln responseDefendants argue that Lead Plaintiffs
motion is untmely and pocedurally improper. Additionall\pefendants claim that therens valid
basisfor the reconsideration and remedy Lead Plaintiffs seek. For the followirapnseed®ad

Plaintiffs’ motionis DENIED.

! The Court dismissed Lead Plaintiffs’ claims with respect to all otherinffs as time barred. Lead Plaintiffs do not seek
reconsideration of that portion of the Court’s Order.

Dockets.Justia.com


http://dockets.justia.com/docket/new-york/nysdce/1:2009cv01989/341601/
http://docs.justia.com/cases/federal/district-courts/new-york/nysdce/1:2009cv01989/341601/61/
http://dockets.justia.com/

LEGAL STANDARD

“Reconsideration of a previous order by the court is an extraordinary remedynploged

sparingly in the interests @ihality and conservation of scarce judicial resourcésirids County, Miss.

v. Wachovia Bank N.A.700 F. Supp. 2d 378, 407 (S.D.N.Y. 2010) (citation and quotation marks

omitted). “A motion to amend or alter a judgment under Rule 59(e) of the Feddesd & Civil

Procedure is held fohis] same strict standardSampson v. RobinspiNo. 07 Civ. 6890, 2008 WL

4779079, *1 (S.D.N.Y. Oct. 31. 2008) (citation omitted). This standard also “appl[ies] in fulltéoace

motion for reconsideration of a dehdd leave to replead.” In re Gildan Activeweatr, Inc. Sec. LiiNp.

08 Civ. 5048, 2009 WL 4544287, at *2 (S.D.N.Y. Dec. 4, 2@6@ation omitted) “[R]econsideration
will generally be denied unless the moving party can point to controlling decisidasadhat the court

overlooked . . . .” Shrader v. CSX Transp0 F.3d 255, 257 (2d Cir. 1995). “The major grounds

justifying reconsideration are ‘an intervening change in controllingttagvavailability of new
evidence, or the need to correct a ckaor or prevent manifest injusticeHinds County 700

F.Supp.2d at 407 (quoting Virgin Atl. Airways, Ltd. v. National Mediation, B86 F.2d 1245, 1255 (2d

Cir.1992)).

ANALYSIS 2

The background facts of this case are stated in full i®tder Seeln re Barclays Bank PLC

Securities LitigationNo. 09 Civ.1989, 2011 WL 31548 (S.D.N.Y. January 5, 20E&miliarity with

these facts is presumed.
Lead Plaintiffs begin bgontendinghatthe Court’s Ordeftdid not acknowledge” Lead

Plaintiffs’ request for leave to amen@l. Mem. 1.)That is not accurate.ne Court explicitly addressed

2 The Court does not rely dpefendantsargumenthat Lead Plaintiffs’s motion is untimely and procedurally improper
becaus it was filed more than 14 days after the entry of judgment. The nfotioeconsideration, which also sought to alter
or amend the judgment, was filed within the 28 day deadline set leydfé&tlle of Civil Procedure 59(e).



Lead Plaintiffs requestfinding thatgranting leave to repleaslould be futile in light of théact that
manyof Lead Plaintiffs’ claimavere time barrednd the &ct that theCAC failed to adequately state
claims under Sections 11 and 12(a)(2). Lead Plaintiffs’ contetttaithe Court’s leave to amend
statementeferred only to &ction 12 claims is baseless Sections Ill and IV of the Order clearly
reference clians both under Section 11 and Section 12(a)(2). Accordingly, as the Court did not
“overlook” Lead Plaintiffs’ requedbr leave to amendeconsieration on this basis is not availalire.
addition, because Lead Plaintiffs do not provatgy new gidencesupporting their claims,
reconsideration ibarredon this basigs well. Indeed,the only viable avenues for reconsideration of the

Orderare an intervening changecontrolling law or aclear erroron the part of the Court.

A. Intervening Change in Controlling Law — Litwin v. Blackstone Group, L.P.

In their reply Lead Plaintiffs citeLitwin v. Blackstone Group, L.P634 F.3d 707 (2d Cir. 2011),

arguing that the case “strongly supports reconsideratinmBlackstonethe Second Circuit found that

the district court erred in dismissing the plaintiff’'s complaint where the dafiéntiled to disclose

trends and uncertainties in the market under Iltem 3@EQfRegulation XK. Blackstone 634 F.3d at
716.Lead Plaintiffs argue that becauseBlackstone the Second Circuit “gave teeth to an otherwise
long-dormant SEC regulation — namely, SEC Regulati®t},B-Lead Plaintiffs have “adequately

alleged that [D]efendantsolated applicable accounting standards and SEC and other regulations.” (PI.
Red. Mem. 7.)

In light of Lead Plaintiffs’ arguments regardiljackstonethe Court requested that Defendants
provide their viewsn the effectif any, ofBlackstoneon the instantase. Unsurprisingly, Defendants
disagreed with Lead Plaintiffs’ viemptingthat Lead Plaintiffs allege that Defendants failed to comply
with Item 503 of Regulation S-K, not IterB03, as was discussed in Blacksto(@ef. May 18, 2011 Ltr.

1.) Additionally, defendants argue tiglackstonedealt solely with the disclosurd wends or



uncertainties in the market, and how those trends could affect Blackstiveefuture, rather than with
theriskinessof a particular security arttie financial instruments held by the issuer of that secastyn
the instant cas€ld. n.1.) Stated differentlythis case is aboarclays’subjectivevaluation ofits
mortgagerelated assets, not overall market trerflds 2.) Indeed, Defendants note that Barclays
disclosedverall marketrends in the Series 5 prospectud.)(

The Defendants’ arguments carry greater weighé Second Circuit’s opinion in Blackstone
dealt solely with objective trends and uncertainties in the real estate matkbetpkintiff alleged
were material to the transaction at haidd. the valuations at igg in this case were subjective, and as
the type of information at issue in Blackstamas disclosed by Barclays, the teachingBlatkstone
although possibly relevant in some sense, are not controlling in this case. Aghgneiconsideration

on this basis is natarranted

B. Clear Error
While “leave shall be freelgiven when justice so requires,” Fed. R. Civ. P. 15(a),digt}ict

court has broad discretion to decide whether to grant leave to dnrenel. Tamoxifen Citrate Antitrust

Litigation, 466 F.3d 187, 219 (2d Cir. 2008)V here amendment would be futile, denial of leave to

amend is proper.Id. (citing Van Buskirk v. N.Y. Times C0325 F.3d 87, 91-92 (2d Cir.2003ly).

addition, “[i]t is well-settled that Rule 59 is not a vehicle fdrtigating old issues, presenting the case

under new theories, securing a rehearing on the merits, or otherwggddgecond bite at the apple.

Sequa Corp. v. GBJ Cord.56 F.3d 136, 144 (2d Cir. 1998).

Lead Plaintiffsmade their request to ameimda footnote on the last page of their memorandum
in opposition to Defendants’ motion to dismiss. Notwithstanding this informal approachltfamagh it
had no obligation to do so, Blacksto®@4 F. 3d at 723 (“where . . . leave to amend is requested

informally in abrief in opposition to a motion to dismiss, we have held that it is within the district



‘court’s discretion to deny leave to amend implichly not addressing the requ&stthe Court
acknowledged the request in its own footnote. The Coptagedthat granting leave to amend the
complaint would be futile in light of the fact that many of the claims were untimely ahdlttof the
claims were inadequately pldBarclays 2011 WL 31548, at *6 n.1@he Court stated later in the Order
that Defendants’ claims were inadequgtpled, primarily because th€ourtfound that the valations at
issue were subjectivandthat,therefore the valuationsvere not actionableinless there were
allegations that Barclays did not truly belidhie valuations.Barclays 2011 WL 31548, at *8As the
CAC “expressly exclude[ed] and disclaim[ed] any allegation that could be consswidging fraud or
intentional or reckless misconduct,” and specifically soundstriict liability and negligence, (Am.
Compl. 11 212, 223, 229), the Court found that any amendment adding allegations of knowledge would
be futile as such allegations wouttearly suggest fraudStated differently, @ Lead Plaintiffs were
adamant that they were not alleging fraud (presumablyusedhey wanted to avoidd heightened
pleading standardf Federal Rule of Civil Procedurél)), amending the complaint to adtlegations of
knowledge of falsityvas seeminglyutile. Indeed, if it were possible for Lead Plaintiffs to make such
allegatons, Lead Plaintiffs obviously would have alleged frauthe first place

In light of the Court’s Order, Lead Plaintiffs now wishstuft gears andllege “that
[D]efendants held certain subjective opinions that rendered their purported ‘opmiaasally false
and misleading but at the same timmaintain that they “have nevand are not now alleging fraud.”
(Pl. Repl. Mem. 8.)There is no disguising what Plaintiffs are attempting: they ¥eahéave their cake,
and eat it too.And Lead Plaintifs are attempting this on allegations which are géiteral and
conclusory. Thus,en if the Court were to allow Lead Plaintiffsamend the allegations of fraud
presented to the court in the proposed SCAC woatdsatisfy thepleading standards of Rule 9(b).

Although “courts need not determine futility based only on an assessment of the paipesédents,”



Panther Partners Inc. v, Tkanos Comme’ns, Inc., 347 F. App’x 617, 622 (2d Cir. 2009), the
circumstances of this case suggest that any attempt to amend is futile.
Accordingly, the Court’s denial of leave to replead was not clear error and, therefore,

reconsideration is unwarranted.

CONCLUSION

For the foregoing reasons, the Lead Plaintiffs’ motion is DENIED. The Clerk of Court is

directed to close the pending motion at docket number 57.

Dated: New York, New York
May 31, 2011

SO ORDERED

ol

PAUL A. CROTTY
United States District Judge



