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PAUL A. ENGELMAYER, District Judge:

Trial in this case—in which a class of exotic dancers seeks to recoup pay which they
allege was denied them during their work at the Rick’s Cabaret NY strip club (“Rick’s NY” or
“the Club”), in violation of the Fair Labor Standards Act (“FLSA”), 29 U.S.C. §§ 201 et seq.,
and the New York Labor Law (“NYLL”), §§ 190 et seq. & §§ 650 et seq.—is scheduled to begin
April 27,2015. This decision resolves four open pre-trial issues: whether (1) the “performance
fees” that a dancer demonstrably received from customers on a given day may offset the Club’s
liability for imposing mandatory “tip-out” fees of $60 the same day; (2) plaintiffs’ claims arising
out of the imposition of mandatory tip-out fees can be resolved on a classwide basis; (3) as
defendants recently requested, the Court should certify three questions for interlocutory appeal;

and (4) one trial should be held to resolve all remaining claims, or whether some claims relating

to mandatory tip-out fees should be tried separately.

Dockets.Justia.com


http://dockets.justia.com/docket/new-york/nysdce/1:2009cv03043/343172/
http://docs.justia.com/cases/federal/district-courts/new-york/nysdce/1:2009cv03043/343172/628/
http://dockets.justia.com/

Recap of Prior Rulings and Summary of Today’s Rulings

To recap the Court’s prior rulingasrelevant here

On September 10, 2013, the Court held that plaintiffs were employees of Rick’s NY, that
they were therefore entitled to be paid a minimum wage under the FLSA andlthedhd that
the Club’s duty under the FLSA to pay such a wage was not discharged by the payment to the
dancers, by customers, of “performance fees” for dan8eeDkt. 460 (“September 2013
Decision”),reported atHart v. Rick’s Cabaret Int’l, InG.967 F. Supp. 2d 901 (S.D.N.Y. 2013).
The Court also held that defendant Peregrine Enterprises, Inc. (“Petegasean employer of
plaintiffs and therefore liablr any damages awardettl. The Court heldhatwhether the
other two defendaa—RCI Entertainment New Yor&nd Ricks Calaret International, Ine-
were also plaintiffs’ employers turned on material factual disputesauid ot be resolvedt
summary judgmentld. On November 18, 2013, the Court granted plaintiffs’ motion for
summary judgment on Claim Five, holding that @lubs fines, fees, and tip-out requirements
violated NYLL 8§ 193.SeeDkt. 487,reported atHart v. Rick’s Cabaret Int’l, Ing.No. 09 Civ.
3043 (PAE), 2013 U.S. Dist. LEXIS 164354 (S.D.N.Y. Nov. 18, 2013).

On November 14, 2014, the Court: (1) held that performance fees paid by customers to
dancers do not “offset” defendants’ minimum wage obligations under the NYLhe(@)
Peregrine liable for retaining gratuities in violation of NYLI186-d—specifically, the $2 that
defendants systematilly retained, without disclosure to customers, feanh $24 “Dance
Dollar” purchased by customeusing credit cards; (3) denied defendants’ motion to strike the
expert reports and testimony of plaintiffs’ expert witness, Dr. David @makv{4) denied
defendants’ motion to decertify the Rule 23(b)(3) class;(&Bnhdeniedoblaintiffs’ motion for

summary judgment on the tgut feeissue, concluding that there was a material issue of



disputed fact as to whethglaintiffs pad $60 in mandatoryip-outfees during every shift
worked. SeeDkt. 600(“November 201Decision”), reported at Hart v. Rick’s Cabaret Int'l,
Inc., No. 09 Civ. 3043 (PAE), 2014 WL 6238175 (S.D.N.Y. Nov. 14, 2014).

On November 17, 2014, the Cowstia spontedirectedbriefing on two issuearising out
of plaintiffs’ claims that each dancer waslawfully required to pay $60 per shift in tijut fees
($20 each to the disc jock€{pJ”), the “house mom,” and Club managemeift)) With the
Club’s minimumwage violatiorhaving been remediday the Court’s earlier rulings there a
basis for allowing the performance fees thdaacerdemonstrablyeceivedon a given day to
offset the Club’s liability under the NYLL for imposing mandatorydigt fees the same day?
And (2) Canplaintiffs’ claims relating to tiputfeesproperly be resolvedn a classwide basis?
Dkt. 602.

This decisionresolveghesetwo issuesaised by the Court. In brief:

(1) The Court holds—as the parties have agreethat inlight of the Court’s previous
rulingsthat the performance fees were gratuities belonging to the dancers, tietegal basis
for allowing such fees to offset the Club’s liability under the NYLL for manddhat dancers
pay tipout feesto the Clubs management arstef.

(2) The Court holds that plaintiffs’ claims under the NYLL as to mandatory tifeesit
are properly resolved on a classwinsis, becaussommon issues relating to this claim
predominate over individualized ones. The Court, therefore, declinesctotdg-the class as to
this claim.

This decisionalso addresséws/o other issuesFirst, m December 5, 2014, RickigY
moved for certificabn of threequestions for interlocutory appeal, pursuant to 28 U.S.C.

8§ 1292(b).Dkt. 616. Rick’s NY seeks certification of the Courfésovember 2014ulings that



(1) a class was properly ceréfi as to plaintiffs’ minimurwage claims(2) underNew York’s
“reasonablecustomer’standard, the dancers’ performance fees were gratuities, not service
chargesand (3)under the NYLL, the performance fees received by dancers from customers may
not be used to offset the Club’s liability for failing to pay the dancemgianum wage.ld. The
Courtdenies Rick’s motiopholding that these issues do not nibetstandardfor certificationof
an interloaitory appeal.Second, athe December 9, 20lebnferencethe Courtaised the issue
with counsel whether all open jury issues should be tried together, obétrcThe Court holds,
as counsel agrdethat the interestof efficiency and expedition favor a single trial, and therefore
the April 27, 2015 trial will resolve all open jury issues.
I. The Offset and Class Certification Questiors Raised by the Court as t@ip-Out Fees

A. The Court’s Sua Sponte Order

The Court's November 17, 2014 d2r irvited briefing on two questions. Firstam
performance feeseceived by a danceifffsetthe damages owed by the Club to the dancer to the
extentthe Club was found to have required the dancer to pay $&hjetip-out fees? And
second, ee plaintiffs’ claims relating to tipput fees susqgaible to resolution on a clasgle
basis? Dkt. 602. In raising these issues, the Court noted that it had globally resolteel (1)
Club’s claim that icould use the performance fesoffset its liability under thé&\NYLL, see
Dkt. 600, at 5-21, and (2) the appropriateregsdass certificationsee id, 32-41. However, it
noted, the Court and the parties had not given focused attention to these issues infithe speci
context of plaintiffs’ claims regarding mandatory-tipt fees.

B. Analysis as to the Offset Question

As to the offset question, the Cdarpremise washat there assuredipust bea lawful

way in which a club that pays its dancers a minimum wage could also requieatha



condition of eligibility toreceivegererous performance feé@®m customers, to pajaily fees to
the club personnek(g, theDJ or “house mom”) whose work supports the dancers. Rick’'s NY,
of course, had not paid the dancers a minimum wage, but the Court’s prior rulings had now
assured that the dancers would receive diee Courttherefore posed the question whether,
given its minimurawage ruling, the performance fees received by a dancer on a givéomay
customershould be allowed to offset the Club’s liability for any mandatory tipfeest paid by
the dancer that day.

Notably, both parties agree that such an offsebtavailablein this casegiven the
Court’s findings that the performance féesewere gratuities belonging to the dancesge
Dkt. 608(“Def. Br.”), 12—13 Dkt. 612(“PI. Br”), 2-4. As counsel together explainadrae
December 9, 2014 conferentieere is indeed a way in which an adetitetainment club could
require itsdancers to pay fede club personneds a condition of earning performance fees from
customers. Howeveilt, would require the club to organize itself differently than Rick’s iNd
Specifically, performance fees frocnstomers woultieed tdoe received by thelub and
recorded inits books and records before being distributed to the dararedthe dub would
need to inform custometbata given amount of theustomeipaid performancdeesto a
particular dancefe.qg, the first $60per daywouldin factbedistributed toother club personnel
such as the DJ or house mom. In other words, there would need to be sufficient restadgddo
a reasonable custom@runderstand that the amount the Club withHieddh the dancerand
distributed to other personnghs nad a gratuitybelonging to the dancers.

However as the parties agree, these conditions do notleedist Customers’ payments
were made directly to dancers; they were not recorded in RiK's books and records; and

Rick’sNY did not inform customers that $60 of a dancdesy performance feewould be



relinquished to thers in the form of mandatory tqut fees Rather, as the Court has halik
circumstances under whidustomergad performance fees to tliancers wouldead a
reasonable customer to vighese payments gsatuitiesthatthe dancers were entitled to retain.
SeeDkt. 600,at 14-19. For these reasonhe Qurt agrees with the parties that the defendants
are not etitled to use these paymentsdéisettheir liability underNYLL § 193(3fa) for

requiring the dancers to p#p-out fees

C. Class Certification as toPlaintiff s’ Tip-Out FeeClaims

As to the second issuaised by the Courtheparties’ briefing on class certificatidrad
largely focused on the NYLL minimumvageclaim (Claim Two) that is plaintiffs’ central claim
in this lawsuit. Less focused attention had been paid to whether classetrewas merited for
plaintiffs’ claims under NYLLS 193(3)(a) of ulawful mandatory tipoutfees (Claim Fivé.

The Court had previously held tHaick’s NY’s policy of mandaing tip-out fees was
unlawful. SeeDkt. 487, at 19“(T]he Clubwas prohibited under NYLL § 193(3)(a) from
requiring plaintiffs to pay fees, fingand tip outs by separate transactionPdr this reasoras to
liability on Claim Fivethe Courthadgranted summary judgment to the plaintiffd.

And indeed, as the Court notelde evidence of mandatorytip-out policy is conclusive.
Dkt. 460, at 51.Various versions of th€lub’s Entertainer Guidelines explicitly statthat
“There is a minimum $20 fee on the followir{@) Music fee collected by ;) (2) Management
fee collected at the Cagle(3) Dressing room fee collected biousemom.” Dkt. 613 (“Prakash
Decl.”), Ex. 6, at 2, 5—6accordEx. 5, at 5{d. Ex. 6, at 7, 10-11d. Ex. 6, at 12, 15-16. The

Guidelines further explagdwhen, in what order, and whetes dancer wat® tip-out each of



the recipients. Prakash DeclEx. 6, at 5—-6see also idEx. 6, at 10-11Id. Ex. 6, at 15-16.
And Rick’s NY’s general manager, Ken Sistrunk, gave deposition testimony tffebethat
tip-out payments were mandatory, and that they were regularly Pasdkash Decl. Ex. 1, at 3
(“Well, when | say ‘fee,’ there is the fee that goes to the DJ, there’s adfiegaibss to the house
mom, there’s a fee that goes to the management team.”).

However,as to damagesn November 2014, the Court ruled thiagérewere disputed
issues of facpreventing the Court from awarding damagssothetip-out claims That was
because some evidence could be taken to sugge#tel$s0 ip-out fees while mandatory,
werenot invariably paidthe partiegisputed whethesuch fees were paluy everydancer on
everyshift or onlya subset Dkt. 600, at 46. This ruling led the Court to commission briefing on
whether, as to plaintiffs’ 8§ 193(3)(a) claim relatingifpoutfees common issues predominate
over individualized oness required for a class to @nd remain) certified as to this clairBee

Fed. R. Civ. P. 23(b)(3).

1 Although the Club ceased using written Guidelines in February 2010, whereas theraass pe
runs through October 31, 2012, the evidence, as previously canvassed by the Court, is that, after
February 2010, “[tie Club’s substantive expectations for th&lglines remained in place.”

Dkt. 487, at 10. Notably, Ed Anakar, the Club’s director of operations and Rick’'s NY’s aégion
manager, testified that the Club continued after February 2010 to review thingsigerbally

with newly hired dancersSeed. at 7 (citingDkt. 486,Ex. B: Anakar Dep. at 91

2 Other evidence corroborates that these payments were mandatogxamplefor part of the
class period, Rick’s posted a sign at the Club to “all entertainers,” listingdfaany tipouts”
(whichincluded‘min $20” eachto the DJ, house mom, and management), and stating, “It is
your responsibility to tip out every day you work. If you don't tip out you will be made
inactive!!!” Prakash Decl. Ex. 4. And one dancer produced a copy of the Entertaidelii&as
that she was provided when she started working at Rick’s; there are hamdaottie in the
margins, including “$60” next to the list of the three $20 tipfeeat, with small circles around
the three crucial wordegarding each tip-od¢e: “DJ,” “Housemom,” and “Cage” (where the
management fee was collected). The dancer testified that these notations weréwtiteen
house mom.d. Exs. 9, 10.



After considering the parties’ submissions and the evidence, the Court holds that
common issues do predominate as to plaintiffs’ § 193(3)(a) claim.

Becausehe Court has already held tiilaé Club’s policy of mandatoryp-outfees
violated § 193(3)(a)and thaRick's NY is liable thesoleissueto be triedn this case isne of
damages How oftenwerethese payments in fact m&i®id dancers in fact payp-outfees to
each of the threeequired recipients each shift? Or weredig payments made sometimes, but
not always, and if so, how oftevere such fees p&d

There isevidenceon which a jury could findhat tipout feeswerealwayspaid Seeg.g,
Prakash Decl. Ex. 4 (sign posted at Clobpart of class perigdvhich stated that tiputfees
were required “every day” or dancer would become inactigelgx. 15 {estimony from dancer
that the guidelines were enforced, in that the house mom and the Club manager had approached
her to determine wheti she had paid tip-otges);Dkt. 620 (‘Kimmel Reply Decr), Ex. C
(testimony fromdancer thashe paid fees to “Management, DJ and House Mom,” and that hair
and makeup fees were addater); Prakash DeclEx 3 testimony froma housenom that
dancers “tip out whion]ever they need to tip out” after they complete their shdt)Ex 15
(testimony fromdancer thaat “the end of the night, | would have to tip out. | would have to pay
everybody, and provided,seeminglyas exampleghe DJ, housemonrhairdresserand makeup
artis9.

On the other hand, the Club has pointed to evidence suggesting that the policy was not
universallyenforced. Some plaintiffs’ depositiongor examplemay be read to suggest that the
Club management, DJ, and house nwene not eacimvariablypaid tip-out fees orwere
sometimegpaid by Dance Dollara/orth $18 rather than the full $2&ee e.g, Dkt. 609

(“Kimmel Decl”), Ex. G testimony of dancddesiree Hemmethat shepaidtip-out fees tathe



DJ and housenom);id. (testimony ofdancerGladys Romero that “sometimes the DJ would get
very upset to receive the 18the Funny Money- the Dance Dollar’ because he wanted “his full
20,” so “occasionally” shevould give him $2 more). Defendants also suggestileaguse
certain dancers’ shiftwere quite short (493 of the shifts at issue were for 30 minutes or less),
dancersnay not have paitip-outfees on such days.

In determining whether damages for alaimn of § 193(3)(a) can be established on a
classvide basis, or whether damages mustddeulatedon a dancer-bgancer basis based,
presumably, on testimony by individual dancéris relevant that Rick’s NY was requiréal but
did not, keep records of sutip-outs. Under NYLL 8 195(3p New York employer must
maintainrecords of “deductiondtom wagesand provide employeescopyof such; a
mandatory tipoutfeeis such a deductionSeeNYLL 8§ 195(3) (requing emgoyers to furnish
each employee with a statement with every payment of wages, listiteg alia, gross wages,
“deductions’ and net wagessee alsdkt. 460, at 51 (holding thaip-out feeswere deductions
that could not properly be made from wages under NYLL §;19&. 487, at 15-17 (holding
“Rick’s NY liable for the deductions in question, and not allowing the Club’s failure tampay
wages to the dancers to shield it from liability And as the Second Circuit has recognized, in
wageandhourcaseswhere aremployerwas required but failed to maintain tlezords
necessary to reconstruct an employee’s precisespagess, or damagesit would be unfair to
punish the employefer the employer'dapse SeeReich v. SNew Eng Telecomms. Corpl21
F.3d 58, 69 (2d Cir. 1997)A rule preventing employees from recovering for uncompensated
work because they are unable to determine precisely the amount due would resdrding

employers for violating federal [and state] lay(Citation omitted)



For theg reasons,sathe Supreme Countasheld, it is appropria¢ to awardlamages
under these circumstanc@asthere is a basis for i@asonable inferencas to the extent of the
damages. Anderson v. Mt. Clemens Pottery C&28 U.S. 680, 688 (1946)Nft. Clemens)
(emphasis added). As the Colas explainedynce liabilityfor wage violation$ias been
established[t] he uncertainty lies only in the amount of damages arising from the statutory
violation by the employerin such a casi would be a perversion of fundamental principles of
justice to deny all relief to the injured person, and thereby relieve the wrarfgolmenaking
any amend for his actsd. (citation and internal quotation marks omitteé\ccordingly, under
theMt. Clemendine of caseswhere plaintiffs have come forward with evidence sufficient to
give rise to a “reasonable inference as to the extent of damagebyirthen shifts to the
employerto produce “precise” records or other evidence tieglatesthe reasonableness of the
inference to be drawn from the employee’s evidentfeéhe employer fails to produce such
evidence, the court may then award damages to the employee, even though the result be onl
approximate.”ld.

To be sure, inthe “typical” wageandhourcase in which th#lt. Clemengloctrine comes
into play, the unresolved issue involves the number of hours an employee has Vidrése
hours, and the damages that follow from tharethen establishedas a matter of just and
reasonable inference Kuebel v. Black & Dédcer Inc, 643 F.3d 352, 362 (2d Cir. 2011)
(quotingMt. Clemens328 U.S. at 687).

Theopenfactualissueas to damages this cases slightly different the frequency with
which mandatorytip-out feeswerepad, so as effectively to serve as a deduction fdamcers’
pay. Butthere is no reason why tle Clemendurdenshifting approachpermitting damages

to be found where the evidence supplies a “just and reasonable inference” as to aaemploy

10



hours, suject to the employer’s right to rebut this inferenmaght not equally apply to the issue
of how often unlawful deductions were madine effect of each practice is unlawfully to reduce
the employee’s pay. Ancetendantstellingly, do not dispute thahe Mt. Clemenspproach is
logically suitable hereWerethat approacho establishing damages unavailabie employer
defendant could all too easibenefit fromits failure to maintain required wage records.

It is well-settled thatwherethe Mt. Clemengloctrine applies, employee plaintifisay
userepresentativeas opposed to individualizegroof providedthat such evidence gives rise to
a “just and reasonable inference” as toltbharsor wagesf theemployees at issudhis
evidencemay, for example, consist of testimony from representative employeethas thours
(or wages)which maythenbeused as a basigpon which to infer the houfsr wagespf co-
workers. See, e.gMorgan v. Family Dollar Stores, Inc551 F.3d 1233, 1278-79 (11th Cir.
2008) courts have interpretddt. Clemensto authorize some employees to testify about the
number of hours they worked and how much they were paid so that othestibning
plaintiffs could show the same thing by inferencea¢ord Reich 121 F.3d at 66—6&onovan
v. Simmons Petrol. Corp/25 F.2d 83, 86 (10th Cir. 1983gckson v. Bloomberg, ., 298
F.R.D. 152, 168 (S.D.N.Y. 2014).

It is further weltsettled that 8t. Clemensapproach to fixinglamageswhereliability to
theclasshas been aran be determinellased on common procfatisfiesRule 23(b)(3).See,

e.g, Bouaphakeo v. Tyson Foods, [n65 F.3d 791, 798-99 (8th Cir. 2014jfirming class
damages verdict where verdict form asked jury to list aggregatara of damages for the class;
court reld that“[s] ufficient evidence existed to supportradsonable inference’ of classwide
liability,” in particular, the*us[e of] employee time records establish individual damagesh;

re Polyurethane Foam Antist Litig., No. 1:10 MD 2196, 2014 WL 6461355, at *éM.D.

11



Ohio Nov. 17, 2014) (permitting approximation of aggregate damages proven as a matter of just
and reasonable inference in antitrust class action, where damegésusceptible to
computation using aniathematical or formulaicalculatiori) ; see alsdn re Pharm. Indus.
Average Wholesale Price Litigg82 F.3d 156, 197 (1st Cir. 2009) (“The use of aggregate
damages calculations is well established in federal court and impliee bgrhexistence of the
class action mechanism itself.”) (citing 3 Herbert B. Newberg & Alba Cdleeperg on Class
Actions§ 10.5, at 483-86 (4th ed. 2002) (“Aggregate computation of class monetary relief is
lawful and proper. Courts have not required absolute precision as to damagpscf. In re
U.S. Foodservice Inc. Pricing Litig729 F.3d 108, 129 (2d Cir. 2013) (upholding, against
Daubertchallenge, district courts reliance on the plaintiffglamages expert [], who testified
that individual damages could be calculated on a-eléds basis with a simple formula using
data extracte from [the employerf databasés

Such an approach ssmilarly merited here.The Court expects that it widisk the jury to
find how often €.g, on what percentage of dancer shifiigjout payments were in fact made.
Consistent with thdit. Clemengloctrine, this damages determination would dmrstted to the
jury provided—asstronglyappears to be the cas¢hat there is an evidentiary basis on which a
“just and reasonable inference” asstech damages could beade

Accordingly, a class is properly certified, amumains certified, as to Claim Five
alleging violations of NYLLS 1933)(a) based on the claim that the Club required dancers to

make tipout payments to management, the DJ, and the house mom.

3 Depending on the proof at trial, there may, or may not, be a basis for asking tloar§solve
these questions collectively as to all three categories-oltipecipients (management, the DJ,
and the house mom) or separately for each of the three. The Court invites counsels® thedr
working of such questions in their proposed verdict forms, due February 6, 2085kt. 621.
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1. Rick’s NY’s Application for Certification of Questionsfor an Interlocutory Appeal
A. Rick’s NY’s Motion
On December 5, 2014, defendasibmitted a motioasking tle Court tocertify for
interlocutory appeal the followinipreequestions:
(1) Whether common damages to a class of plaintiffs could be presumee dezbpit
different methods of calculating damages were required to addrassiddble (and

unavailable) records for each member of the class;

(2) Whether theCourt properly applied thidew York “reasonable customer” standard
when holding that certain mandatory fees paid by customers were tips;

(3) Whether the New York Labdraw prohibits an employer from offsetting wage
obligations to employees with payments made to those employeesvioeser
rendered for the benefit of the employer.

Dkt. 616.

Defendants filed an accompanying memorandfitaw, arguing thaeach questiomet
the conditionsn 28 U.S.C. § 1292(ldpr certification seeDkt. 617,which would permit (but not
oblige) the Second Circuit to hear an interlocutory appgeaKaraha Bodas Co. v. Perusahaan
Pertambangan Minyak Dan Gas Bumi Nega3a3 F.3d 70, 81 (2d Cir. 2002pefendants
argued that &econd Circuit ruling overturniriyis Court’s ruling on these questions would
dramatically change the casBor example, overturningertificationof the minimumwage class
would have significantamifications for the upcoming trialTherefore, defendants argued,
certification is meritedo preventhe risk that the trial will result iwasted time and resources.

At a conference on December 9, 2014, the Cperitted plaintif§ to respond briéf to

defendants’ motionSeeDkt. 618. The Court also invited an opposition brief, which plaintiffs

submittedon December 12, 2014. Dkt. 622 (“PI. Interl. Br.Blaintiffs oppose certification of

any of thethree questions.
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B. Applicable Legal Standards

Title 28 U.S.C. § 1292(b) provides:

When a district judge, in making in a civil action an order not otherwise appealable

under this section, shall be of the opinion that such order involves a controlling

guestion of law as to which there is substantial ground for difference of opinion and
that an immediate appeal from the order may materially advance the ultimate
termination of the litigation, he shall so state in writing in such order. The Court
of Appeals which would have jurisdiction of an appeal of such action may
thereupon, in its discretion, permit an appeal to be taken from such order, if
application is made to it within ten days after the entry of the orBeovided,
however That application for an appeal hereunder shall not stay proceedings in the
district court unless the disttijudge or the Court of Appeals arjudge thereof

shall so order.

A districtcourt, inits discretion, may certify an interlatory appeal where theecisionat
issue(1) involves a controlling question of law (2) as to which there is substantial giauad
difference of opinion and (3) as to which an immediate appeal may materiadiycadthe
ultimate termination of the litigationSeeSwint v. Chambers Cnty. Comm514 U.S. 35, 47
(1995) (“Congress . . . conferr[ed] on district courts first lirsewdition to allow interlocutory
appeals.”) “Additionally, certification is appropriate only when a case presents sgnap
circumstances warranting interlocutory revievWLdurent v. PricewaterhouseCoopers L LNp.
06 Civ. 2280 (JPO), 2014 WL 251986, at *1 (S.D.N.Y. Jan. 22, 2@tdprd Klinghoffer v.
S.N.C. Achille Lauro Ed Altri-Gestione Motonave Achille Lauro in Amministrazione
Straordinarig 921 F.2d 21, 25 (2d Cir. 1990) (“[I]t continues to be true that only ‘exceptional
circumstances will justify a departure from the basic policy of postponipgjlafe review until
after hie entry of a final jJudgment.” (quotinQoopers & Lybrand v. Livesa¢37 U.S. 463, 475
(1978))).

“The movant bears the burden ohaenstrating that all three of the substantive criteria

are met.” Al Maya Trading Est. v. Global Exp. Mktg. CNo. 14 Civ. 275 (PAE), 2014 WL

14



3507427, at *12 (S.D.N.Y. July 15, 2014jtation omitted. “When a ruling satisfies these
[three] criteriaand ‘involves a new legal question or is of special consequence,’ then the district
court ‘should not hesitate to certify an interlocutory appedalintulo v. Daimler AG727 F.3d
174, 186 (2d Cir. 2013) (quotingohawk Indus., Inc. v. Carpentds58 U.S. 100, 111 (2009)).

With respect to the first requiremettie question presented for certification mustde
controlling question of law.”A question is “controlling” if it would either “terminate the action”
or at least “materially affect the liiagion’s outcome.”Consub Del. LLC v. Schahin Engenharia
Limitada, 476 F. Supp. 2d 305, 309 (S.D.N.Y. 20@#)d, 543 F.3d 104 (2d Cir. 2008),
abrogated in part on other grounds by Shipping Corp. of India, Ltd. v. Jaldhi Overseas Pte Ltd.
585 F.3d 58, 67 (2d Cir. 2009). A question is “not controlling if Plaintiffs have independent and
alternative grounds for pursuing their claim&&urent 2014 WL 251986, at *1. The question
mustalsobe “a ‘pure’ question of law that the reviewingucocould decide quickly and cleanly
without having to study the recordConsub Del.476 F. Supp. 2d at 3@8itation omitted).

As to the scondrequirement, § 1292(b) requires “substantial ground for difference of
opinion” regarding the controlling question of law. “A substantial ground for difteref
opinion exists when ‘(1there is conflicting authority on the issue, or (2) the issue is particularly
difficult and of first impression for the Second Circuit.lh re Facebook, Inc., IPO Sec. &
Derivative Litig, 986 F. Supp. 2d 524, 539 (S.D.N.Y. 2014) (quo@agitol Records, LLC v.
Vimeo, LLC 972 F. Supp. 2d 537, 551 (S.D.N.Y. Dec. 31, 2013))lhe mere presence of a
disputed issue that is a question of first impression, standing alone, is insufbaiemaonstrate
a substantial ground for difference of opiniomi're Flor, 79 F.3d 281, 284 (2d Cir. 1996).

Finally, as to theltird requirementthe “use o8 1292(b) is reserved for those cases

where an intermediate appeal may avoid protracted litigatisoéhler v. Bank of Bermuda

15



Ltd., 101 F.3d 863, 865-66 (2d Cir. 199@®)istrict courts should hesitate to certify where “many
of the same . . . issues . . . would still have to be litigated” irrespective of theoCAyppeals’
decision on the certified questioWVestwood Pharms., Inc. v. Nauel Gas Distrib.Corp, 964
F.2d 85, 88 (2d Cir. 1992).

C. Analysis

Measured in light of these familiar standards, there is no basis here flicatéyh of an
interlocutory appeal as ny of thethreequestions defendants identify.

Thefirst of thesequestions is whether the methodcafculatingminimumwagedamages
in this case isuitable for determination on a classwide baSise pertinent facts are set out in
the Court’'s September 2013 and November 2014 Opimwaitts which familiarity isassumed
Defendantsarguethatplaintiffs’ expert, Dr. Crawfordysed “three separate damages models” to
calculateminimum wageslamages, rather than “a single damages model, as required under
Comcast Corp. v. Behrend133 S. Ct. 1426 (2013). Dkt. 617 (“Def. Interl."Br1.

But this characterization is disingenuous—and wrdng. Crawfordusedonly one
damagesnodel. It, in turn, is based on a single computer systBmgk’s NY’s Clubtrax
system.The model, however, is nuanced. The model takes into act¢mumcomplete records
as to dancer houthat Rick’s NY maintained; iusesdifferent methods for calculating damages
based on the state of théu@@'s records for a particular daneasay. Dkt. 600,at23-26. Thus,
for days where there are clear recordthefhourghe dancer worked, damages car-aed
have been-awarded as a matter of summary judgmdadt.at 44. For daysas to which
departure time mords are missing from Rick’s NY’s records, this figure must be recotedruc
as best as possibline issue is what methodology to use to ittherdancer’s éparture time Dr.

Crawford’s model takes a reasoned approach to this questiproposesvays ofinferring
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missing departure timebased onfor example, other evidenaethe Clubs database thahe
dancemwaspresenatthe Club at a particular houg.Q, redemption by the dancer of a Dance
Dollar) or the dancer’s historical lagit times.

The jury, in fixing damages, will decide whether to credit his methodology, aogtd s
what extent But whatever the jury detes as tdhis, its decision will be rendered on a global
basis, as igonein all wageandhour cases where a jury is asked, pursuahktti€lemensto
make djust and reasonableferencé as to employees’ hoursThere will be no need for
individualized proof.CompareWalMart Stores, Inc. v. Duke431 S. Ct. 2541, 2561 (2011)
Indeed, there is no suggestion that individualized proof is even avaiRlamtiffs do not
contend, for example, that individual dancers can relieddgll their logout times on grticular
shiftsworkedyears ago FurtherasComcastequiresthe classwide damaghsrearetightly
linked to the theory of liability It is becauseafendants failed to pagll plaintiffs the minimum
wagethat aninquiry into hours worked duringach day of the class periminecessarySee
Comcast133 S. Ct. at 1433 (“[A]ny model supporting a plaintiffs damages case must be
corsistentwith its liability case . . .”) (citaton and internal quotation madmitted)

The first questiorthatdefendantseek to certify therefore faifl292(b)’s teson at least
two grounds. First, it is a mixed question of law and fact, rather thianire’ questiorof law
that the reviewing court could decide quickly and cleanly without having to studgciwel.”
Consub Del.476 F. Supp. 2d at 3@6itation omitted) To critically analyze this issue, a
reviewingcourt would need to delve meaningfully into the factual record, including as to the
operation of Rick’s NY’s Clubtrax system, and ifa Crawford’sexpert repott Compae
Century Pac., Inc. v. Hilton Hotels Corf@74 F. Supp. 2d 369, 371-72 (S.D.N.Y. 2008) (finding

“mixed question of law and fact” inappropriate for interlocutory appeati, Laurent 2014 WL
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251986, at *1 €ertifying for interlocutory appeal the pure question of law whether ERISA
“determine[s] whether ‘normal retirement age’ may be defined as five geaesvicé).

Second, there is not “substantial ground for difference of opirasrid whethea
minimumwage damages classproperly certified Whether a jury agrees with Dr. Crawford’s
methodology or nofif is a question common to the clagisetherthat modekupplies a
persuasivéasis for inferringlancersdeparture times and thus the amount of unpaid wages.

Put differently, the nuanced nature of Dr. Crawford’s model does not mean that it does
not commonly apply across the class. Common questions here thus predonmdeass-there
areonly common questionsDefendants dmot identify any questions that turn facts
particular to individual dares. And a clasresolution izvasty superior seeFed. R. Civ. P.
23(b)(3),to the alternative of having 1,98@parat@roceedings in which individual dancers
were questined about their hours on days years ago on whichdbparture times went
unrecorded by Clubtrasee, e.g.Amgen Inc. v. Conn. Ret. Plans & Trust Furti33 S. Ct.
1184, 1191 (2013). Accordingly, the Courthieesto certify defendants’ first question for

interlocutory review?

“n a notice of supplemental authority fillst Friday seeDkt. 624 see alsdDkt. 627,
defendants cite tbBloward v. CVS Caremark Cord3 Civ. 04748SJO)(C.D. Cal. Dec. 9,
2014), which declined to certify a class seeking overtime wagesHowardis inapposite. It
does not support decertifying the minimuvage class, let alone certifying the classtification
issue for an interlocutory appeal. éllHoward decision turned on the quirks of a particular
employer’s software system.laintiffs sought to rely on tit system to prove off-thelock work,
butthat systemneither tracke@&mployee timeor accurately trackedhich employee had
logged into the system. The opposite is true hel@wvardis further distinguishable in that the
employees there had sometimes been paid overtime wages, potentialljtatatgss
individualized inquiries into circumstances in which that had not occurredj@ndrdinvolved
overtimeapproval practicesvhich varied from manager to manager, across 850 CVS stores.
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Thesecond question on which defendasgsk immediate appellate reviesw[w]hether
the Court properly applied theeasonable customestandard.” Def. Interl. Br.1. There are
threedistina reasonsvhy that issue is ngtroperly certifiedo the Second Circuit.

First, how a reasonable customer would have understood the performance fees that he
paid to a dancer by means of cash or Dance Dollars is a far cry fijmumeaquestion ofaw.” It
is aclassicallyfactbound application of a multi-factor standai®eeStone v. PatchetiNo. 08
Civ. 5171 (RPP), 2009 WL 1544650, at *2 (S.D.N.Y. June 3, 2009) (“[T]he questions presented
for interlocutory appeal by plaintiffs would requitee Secad Circuit to review this Court’
application of the law to the facts presented by the parties. Under these @araenssuch
guestions do not present issues of pure law and therefore are not appropriate for imtgrlocut
review!).

Second, this question is not “controlling.” As the Court’s November 2014 Decision
made clear,ite Court’s finding as to hothe reasonable customer standapgliedwasan
alternativebasisfor its holding that performance fees could not offset the CINIYEL
minimumwage liability. The primaryasis for this holding, which defendants ignore inrthe
brief, is that, as matter of statutory interpretation, thes@o charteto allow performance fees
to be usedo offsetan employer’sninimumwageduty. Thus, aSecond Circuituling for
defendants on the question defendants seek to certify woudthaoge th@utcome. See
Laurent 2014 WL 251986, at *1 (L] egal questions are not controlling if Plaintiffs have
independent and alternative grounds for pursuing their claims.”).

Third, on the merits, defendants fail to demonstrate that there are substantial grounds fo

a difference of opinion. &endars offer no cases-or reasons—that a reasonable person would
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view theperformance feegaid by customerdargely paid in untraceable cgsts anything other
thangratuitiesbelonging to the dancér.

The third questiothatdefendantseekto certify for interlocutory appe# whether the
NYLL prohibits anemployer fromoffseting wage obligationso employee$with payments
made to those employédsy customersDef. Interl. Br.1. Defendantiotethat this is an issue
of first impression.But “the mere presence of a disputed issue that is a question of first
impression, standing alone, is insufficient to demonstrate a substantial grodiftefence of
opinion.” In re Flor, 79 F.3d at 284. In its November 201ddXon, the Courexplained at
lengthwhy the NYLL's text, purpose, and regulations all pointite same outcorethatthe
NYLL simplydoes notllow customeipaid performance fees to offset an employstédutory
duty to pay aninimumwage Defendantdail to addresslet alone undermine, thaalysis.

Further,even if defendants were to prevail on this issue, every currently pending claim
would still need to be tried, as the plaintiffs explain in their bri&#ePl. Interl. Br. 12—-13.The

only issue affected would be the mathematical computation of danragfestdefendants would

® In challenging th&€ourt’s November 201Becisionthat the performance fees were gratuities,
defendants alsarguethat the Court “improper[ly] relied” on a 2011 New York Department of
Labor regulation and memo on banquet fees. Def. Interl. Br. 13. Defendants distort thee Court
decision The Court’s analysis proceeded as follows: first, on pages 8-13, the Cdyredtize

text of the NYLL, its implementing regulations, its purpose, and the casegatiteggt, finding

no statutory basis for permitting an offsegxt, on pages 13-19, it found that the “reasonable
customer” standard was inappogiteen the laclof a statutory basis for an offset, but that even

if it applied, a reasonable customer would find the performance fees to baitygsat idat 18

(“For these reasons, the Court holds, the performance fees paid by customersuioshe C
dancers—whether paid in cash or by reimbursable Dance Dollars—would have been understood
by a reasonable customer as a gratuity under the N'¥ldand onlythen on pages 19-22, did

the Court consider “two relatively recent pronouncements by the New Yoe[®tpartment of

Labor (‘NYSDOL’), offering guidance on [the application of] NYLL § 196—d.” The Court
explicitly recognizedhat these recent pronouncements concerned a different context (banquets)
than the one at issudd. at 21. But, the Court observed, these pronouncerfremsorced” its
conclusion.ld. at 19. Defendants’ depiction of the Court as having “relied” on these two
pronouncements is simply untrue.
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be allowed to offset these damages by proving receipt of performances fees from customers.
Interlocutory resolution of this issue in defendants’ favor thus would not materially advance the
litigation or enable the parties to “avoid protracted litigation.” Koehler, 101 F.3d at 866.
Accordingly, the Court denies defendants’ motion to certify this question, and thus denies the
certification motion in its entirety.
CONCLUSION

For the foregoing reasons, the Court holds that (1) performance fees cannot be used to
offset defendants’ liability under NYLL § 193(3)(a) for mandating that dancers pay $60 in daily
tip-out fees; (2) a class was properly certified on the NYLL § 193(3)(a) claim of unlawful
mandatory tip-out fees; and (3) none of the questions that defendants seek to certify for
interlocutory appeal meets the standards of 28 U.S.C. § 1292(b).

Further, in light of the Court’s determination that damages on plaintiffs’ NYLL
§ 193(3)(a) mandatory tip-out claim are properly resolved on a classwide basis, there is no need to
bifurcate trial, as might have been advisable had the tip-out claims of individual dancers been
tried individually. The class’s claims on that issue can, and in the interests of efficiency should,
be resolved in the same trial as the class’s other claims. Accordingly, there will be a single trial
on all jury issues in this case, commencing April 27, 2015.

The Clerk of Court is directed to terminate all pending motions in this case.

SO ORDERED. pﬂ/vt[ A E;WM

PAUL A. ENGELMIAYER/
United States District Judge

Dated: December 17, 2014
New York, New York
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