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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

CARLOS P. AGUINAGA, MARIA CHRISTINA |
AGUINAGA & D.A.S. TRADING, INC,,

Plaintiffs, 09 Civ. 03261 (RJH)
-against-
MEMORANDUM OPINION
UBS AG & UBS (BAHAMAS) LTD., AND ORDER

Defendants.

Richard J. Holwell, District Judge:

Before the Court is defendants’ UBS AG (“UBS”) and UBS (Bahamas) Ltd.
("UBS Bahamas”) (collectively the “BS defendants”) motion to dismig¥7] pursuant
to Federal Rules of Civil Procedure 17(ayld 9, and pursuant to certain forum selection
clauses. In 2006, Global Management Entses, Ltd. (“Global”) opened an account
with UBS Bahamas. D.A.S. Trading, IncDAS”) was the investment manager for that
account. In 2009, DAS signectallateral security agesnent (“CSA”) with UBS
Bahamas pledging certain property owned bgale shareholder Carlos P. Aguinaga as
collateral for a loan Global owed to UBS Bates (the “Global loan?) Plaintiffs allege
that UBS Bahamas undertook unauthorizedsaations regarding, and applied certain
unauthorized fees and expenses to, tlw@lloan, unlawfully inreasing the balance
Global owed on that loan. The UBS defendaotstend that Global, who is not party to
this litigation, is the real pty in interest; that Global ian indispensable but diversity-
spoiling party; and that The Bahamas isekelusive forum for any litigation arising out

of the Global loan. For the reass stated below, the Coumdis that Global is the real
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party in interest for plaintiffssecond, third, fourth, and fiftblaims; but that plaintiffs are
the real parties in interestrftheir first claim; that Glodas not a required party under
Rule 19(a) for plaintiffs’ first claim; and & The Bahamas is not the exclusive forum for
plaintiffs’ first claim. The Court thereferGRANTS in part and DENIES in part the

UBS defendants’ motion.

|. BACKGROUND
The following facts are taken from teecond amended complaint (“SAC”) and
the relevant submissions of the parfiehese facts are takentase for the purposes of

the present motion.

A. The Parties

The plaintiffs in this case are Carl@sAguinaga (“Aguinaga”), Maria Christina
Aguinaga (collectively the “Aguinagas”), aAS. The Aguinagas arcitizens of Brazil
and New York. (SAC Y 1.) Aguinagadkso the sole shareholder of DASd. ] 11.)
DAS is a Delaware corporation with itanipal place of business in New Yorkid (1
4.) DAS is an investment management company and managed a portfolio owned by
Global and held by UBS Bahamasdd. ({1 12-13.) That porthio consisted primarily of
shares of a company called Ideias S.A. (“Ideiasnet”). Id. T 14.)

Defendants are UBS and UBS Bahamas. UBS is a Swiss corporation with its

principal place of business in Switzerland and offices in New Ydk.§(5.) UBS

141t is well established that when the question is subjeatter jurisdiction, the court is permitted to rely
on information beyond the face of the complairst. Paul Fire & Marine Ins. Co. v. Universal Builders
409 F.3d 73, 80 (2d Cir. 2005).



Bahamas, a wholly-owned subsidiary of UBSa Swiss corporation with its principal
place of business in The Bahamas trad does business in New Yorkd.(f 6.)
Severakntitiesinvolvedin plaintiffs’ factual allgations are missing from the
litigation. Firstis Global. Glbal is a British Virgin Islandsorporation with its principal
place of business in the British Virgin Islandd. §] 3.) Global’s soléirector is another
British Virgin Islands company called H.T.M. Services, Ltd. (‘HTM”). (Def.’s Mem. at
2.) Also involved is Ideiasnet. ldeiasmea Brazilian company whose stock trades on
BM&F Bovespa, the Sao Paolo, Brazil, stock exchantg.af 3.) During the relevant

period Aguinaga was the Chairman of Board of Ideiasnet. (SAC 1 14.)

B. DAS Becomes Global’s Investment Manager

On November 15, 2002, DAS and Global executed an “Investment Management
Agreement.” (Aguinaga Decl. attach. 1 (“IMA&} 1.) Pursuant to that agreement, DAS
was “for all purposes herein . . . deemebdaaan independent contractor and shall except
as expressly provided hereinvieano authority to act for aepresent [Global] in any way
or otherwise be deemed an agent of [Globalld. § 1.2.) All assets managed by DAS
were “held by [DAS] in [Global’s] name.”Id. 8 3.) DAS took an annual fee of one
percent of Global’s assets calculated ac@mber 15 of each year. (Aguinaga Decl.
attach. 1 at 9°) DAS would also not be liable, “in the absence of negligence, willful

default or fraud on its part . . . for any acbonission in the coursaf or in connection

2 Attached to the Aguinaga Declaration filed withaintiffs’ opposition papers are nine pages of
documents. Though unlabeled, the first eight make up the IMA. The last page of the attaclament i
separate letter agreement executed between DASHipal on December 1, 2002. (Aguinaga Decl.
attach. 1 at 9.) It sets out tfee Global would owe DAS for DAS’s séces. Though the letter states:
“Ref.: Section 6 of the INVESTMENT MANAGEMENT AGREEMENT,Id.), it clearly refers instead to
section five of the IMA. Section five govertie IMA's “FEES AND EXPENES,” while section six
governs “LIMITATION OF LIABILITY.” (IMA 885, 6.)
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with the service rendered by it hereundefoorany decline in the price or value of
income from any of the assets of [Global].” (IMA § 6.)

DAS “agree[d] to assume the obligaticarsd responsibilities set forth [in the
IMA].” (1d. 8 1.1). Those included trading ircseties; managing investments and cash;
keeping Global’s records under reviewpyding Global with account statements;
accounting to Global for income received amghts conferred regarding Global's assets,
and for any transaction enacted on Globalisabie advising Global rgarding investment
trends; managing Global's bank and brokerageounts; and borrowing money on behalf
of Global and securing thosealos with Global’s assetsld( 88 2.1(a)-(h), 2.2, 2.3.)
DAS was expressly prohibited, howeviegm making any withdrawals from any
account, or “transact[ing] ih related parties.”ld. 8§ 2.4(a)-(c).) The IMA did not
expressly provide DAS any rigtd bring suit on Global’'s belaor any ability to effect

Global’s litigation rights generally.

C. Global Opens an Account with UBS Bahamas

Global opened an account with UBS Bahamas on August 9, 2006. (Dexter Decl.
Ex. A (“Account Application”) at 1.) Imoing so, Global executed several agreements
with UBS Bahamas. The first, UBS Bahas’s “Application for the Opening of an
Account,” lists Global as the “Account Holder.td() The applicatin contained several
“General Conditions” inluding one entitled “No trusts” which states:

Where a client is acting as a trusteen any other fiduciary capacity or

where the rights of the client aigst the Bank are subject to any

encumbrance, equity or third parhterest, themotwithstanding any

actual notice of the same to thenBathe Bank shall be entitled to

disregard the same and to treat¢hent as absolute beneficial and
unencumbered owner subject to any wrnttirections from the client to



the Bank properly made in accordance with these regulations and the

relevant account opening agreemenhis provision and all other

provisions of these Conditiod the relevant account opening

agreement shall be binding upon all thi@ties claiming an interest in the

account.
(Id. 1 11.) The agreement also allowed UBS Badmto adjust interest rates, exchange
rates, and commissionsl( I 13); and required Global to rwald liable and to indemnify
UBS Bahamas for losses, liabilities, and expenses incurred “as a result of the
relationship,” other thathose incurred through UBBahamas’s own fraud.Id;  14.)
The agreement was governed by the lawsh&f Bahamas and made The Bahamas the
exclusive forum for all proceedings against UBS Bahamas brought thereuladdr. (
15.7

Global and UBS Bahamas also executédetter of Lien and Set-off.” (Dexter
Decl. Ex. B (“LOL") at 1, 4.) By this agement, UBS Bahamas was entitled to take a
lien on all securities held i@lobal’'s account as securityrfany loan owed by Global to
UBS Bahamas.Id. § 1.) UBS was also entitled ¢ell those securities and apply the
proceeds to any such loangd. ] 8.a.) The parties also executed a third agreement
entitled “Basic Agreement for Collateral &s,” (Dexter Decl. Ex. C (“CLA”) at 1),
setting forth further loan coniittns. Both agreements were governed by the laws of The
Bahamas, and made The Bahamas theusid jurisdiction for any suit brought by
Global against UBS Bahamadd.(f 11; LOL 1Y 17, 18.e.)

Finally, also on August 9, 2006, Gldlzand DAS executed UBS Bahamas’s

standard form “Power of Attorney for Managent of Assets” agreement. (Dexter Decl.

® The Account Application, as well as every othgreement executed between Global and UBS Bahamas
on August 9, 2006, as part of the opening of Global's account, was signed by HTM as direatdyabf Gl
(Account Application at 1see alsdexter Decl. Ex. B at 4; Ex. C at 2; Ex. E. at 2.) HTM listed several
individuals as its authorized signatories; however that list did not include either DAS or thegaguina
(Dexter Decl. Ex. D.)



Ex. E “Power of Atty Agreement” at 1-2Rursuant to that agement Global gave DAS
the responsibility of managg all the assets in its UBEBhamas account, specifically
including the rights tduy and sell securitse perform various investment operations, and
“take all other measures which [DAS] may deem appropriate in connection with the
management of [Global’s] assetsId.( 1.) DAS was expressly prohibited, however,
from withdrawing securities, making dispositiangts favor, or effecting payments other
than for executing securities transactionsl.) (The agreement was governed by the laws
of The Bahamas, and required Global to stlbonthe “non-exclusig” jurisdiction of the

courts of The BahamasId( 1 9.)

D. UBS Bahamas Extends Global a Loaand Takes Liens on Global's Stock
Portfolio and Aguinaga’s Real Property

In October 2008, UBS Bahamas extended a $9.6 million loan to Global and
created a liability in Global’s account for the same amount. (SAC  7(c)(ii).) To secure
that loan, UBS Bahamas executed a lien endeiasnet stock then held in Global’s
account. Id. 11 12, 14; Def.’s Mem. at 3.) THatn was presumably subject to the
agreements outlined above, including t&_'s provision allowing UBS to sell stock
held in the Global account and securing Glabdebts, and to apply the proceeds of
those sales towards satidfan of those debts.SgeLOL { 8.a.)

By 2009 plaintiffs were gparently worried that UB Bahamas was going to
liquidate the Ideiasnet stock as the stoeldkie and the value diie Brazilian real
declined. (Def.’s Mem. at 3.) Thas January 12, 2009, UBS Bahamas, and the

Aguinagas and DAS “as Investment mandge [Global],” executed a Collateral



Security Agreement. (SAC at 17-19.) rBuant to the CSA, UBS Bahamas took a lien
worth $7 million on real property owned Hye Aguinagas in LaGrangeville and
Manhattan, New York. 4. at 17.) In return, UBS Bahamas agreed to refrain from
selling the Ideiasnet shargsGlobal’s account. I4. {1 16, 18-19, 21(a)). The CSA was
governed by New York law and contain@dew York forum selection clausdd.(at

19.)

E. This Litigation

Idieasnet, however, continued to falMalue; and in the first week of April 2009
UBS Bahamas sold a total of 211,000 slasf Ideiasnet for $188,600, applying the
proceeds to the Global loand.(1 24, 34, 36; Def.’s Mem. at 3.) On April 6, 2009,
plaintiffs commenced this litigation seekitgprohibit UBS Bahamas from further sale
of the Ideiasnet stock in breach of tB8A. (SAC {1 38, 40.) The Court granted
plaintiffs a temporary restraining order April 6, and a preliminary injunction on April
14, 2009. Id. 1 39; Order of Apr. 14, 2009 (docket no. [15]).) By October 2009,
however, UBS Bahamas learned that Ideiasnstterée sold in a public tender offer in
Brazil and that DAS wanted the Ideiasnetc&tsubject to UBS Bamas’s lien sold in
that tender. (Def.’s Mem. &t Pl.’s Opp’n at 5.) Bynid-November, UBS Bahamas had
released all liens it held on the Aguinagadperty in New York, and had moved to

vacate the preliminary injunction. (SAC  26; Def.’s Mem. dt 8&fore the Court

* The UBS defendants contend, as well, that their relefthe liens terminatedetCSA. (Def.’s Mem. at
4.) The CSA states: “[l]n the event the Property(t&s)no longer needed to provide Collateral for the
lien to protect the interest of UBS, . . . [UBSHAanas will release the liens,] and the terms of this
Agreement shall remain in full force and effect ustith time as the terms of this Paragraph are met.”
(SAC at 18.) Plaintiffs do not ddess the CSA's termination eitherthre operative complaint or in their
papers opposing the present motion.



could rule on that motion, however, the partgreed to voluntarily lift the injunction
and allow UBS Bahamas to sell the Ideiasnatissubject to the lien in the Brazil tender
offer, applying the proceeds to Global'sutbpand account. (SAC § 27.) UBS Bahamas
sold the remaining 7,708,400 shares @fiddnet stock on November 30; received
$23,692,351.44 in return on December 3; pdidhe Global loan with $10,900,351; and
transferred to remainder to Global’'s accoumd. {f 28-31.)

Plaintiffs filed their second amded complaint on December 11, 20081. &t
15.) The complaint states five claims:xrggj that UBS Bahamas’s April 2009 sales of
Ideiasnet violated the CSA and lowered fitoceeds eventually received in the
November tender offer; and that plaintiff®re damaged by the difference between the
April price and the Novemberipe for those 211,000 sharedd. (11 32-42.) Second,
that between October 2008 and Noven@#9 UBS Bahamas engaged in unauthorized
currency speculation increasing the balaoicihe Global loan; and that plaintiffs
suffered damages equaling that increase. ¢l 43-69.) Third, that UBS Bahamas
improperly charged certain fees to Global's actpand that plaintiffs were damaged in
the amount of those feedd ({1 70-75.) Fourth, that UBS Bahamas charged an
improperly high interest rate to the Globahioin September, October, and November
2009; and that plaintiffaere damaged therebyld( 1 76-82.) And fifth, that UBS
Bahamas improperly deducted certain unexgdicharges from the amount paid into
Global’s account after satisfaoti of the Global loan; and thalaintiffs were damaged in

the amount of those chargesd. (f/{ 88, 92.)



II. DISCUSSION

A. Legal Standards

1. Federal Subject Matter Jurisdiction

“It is a fundamental precept that fedecalurts are courts of limited jurisdiction’
and lack the power to disregard such linagshave been imposed by the Constitution or
Congress.”Durant, Nichols, Houston, Hodgson & Cortese-Costa P.C. v. Dup6ést
F.3d 56, 62 (2d Cir. 2009) (quotiti@gwen Equip. & Erection Co. v. Kroget37 U.S.
365, 374 (1978)). Plaintiffs claim divengiurisdiction pursuant to 28 U.S.C. §
1332(a)(2). (SAC 19.) Sweon 1332(a)(2) requires th#dte amount in controversy
exceed $75,000, and that the controversy be between “citizens of a State and citizens or
subjects of a foreign stateCP Solutions PTE, Ltd. v. General Electric Cab3 F.3d
156, 158 (2d Cir. 2009) (quoting 28 U.S.C. 8§ 1332)a. Thus when the litigants on one
side of an action are foreigthe litigants on the other muse citizens of a State of the
United StatesCreaciones Con Idea, S.A. de C.V. v. MashregBank PSE. Supp. 2d
279, 283 (S.D.N.Y. 1999). “Diversity jurisdion does not exist, however, where on one
side there are citizens [of a State] ahdrs and on the opposite side there are only
aliens.” CP Solutions553 F.3d at 158 (internal quotati marks omitted, alterations in
original). The parties agree that the UB%eddants and Global are both foreign citizens
and that therefore the Couwvbuld lack subject matter jwdiction should Global be made

a plaintiff to this action. (Def.’Mem. at 6; Pl.’s Opp’n at 13.)



2. Required Joinder of Parties Under Rule 19

Federal Rule of Civil Procedure 19 matetathat district courts join certain
absent parties to a present action, and alloasdhirt to dismiss the action if such parties
cannot be joined and if proceeding lvatit those parties is inequitablBartfield v.
Murphy, 578 F. Supp. 2d 638, 644 (S.D.N.Y. 2008).uf&rk19 sets forth a two-step test
for determining whether the court must dismiss an action for failure to join an
indispensable party.Greenwich Life Settlements, Inc. v. Viasource Funding Grp, LLC
__ F.Supp.2d__, 2010 WL 3895481, at *&(N.Y. Oct. 4, 2010) (internal
guotation marks omitted). First the courtetenines whether the absent party is
“required” under Rule 19(a)(1)See id A party is “required” if

(A) in that person’s absence, tbeurt cannot accord complete relief

among existing parties; or (B) that pemsclaims an interest relating to the

subject of the action and is so situatiedt disposing of the action in the

person’s absence may: (i) as a prattmatter impair or impede the

party’s ability to protect the interesir (ii) leave an existing party subject

to a substantial risk of incurring double, multiple, or otherwise

inconsistent obligationlsecause of the interest.
Davidson Well Drilling, Ltd. vBristol-Myers Squibb CpNo. 09 Civ. 1431 (SAS), 2009
WL 2135396, at *3 (S.D.N.Y. July 16, 2009) (quoting Fed. R. Civ. P. 19(a)(1)). Ifa
“required” party cannot be jo@d, the court must considavhether, in equity and good
conscience, the action should proceed amongxisting parties or should be dismissed”

under Rule 19(b)Greenwich Life2010 WL 3895481, at *8 ifing Fed. R. Civ. P.

19(b)). The factors a court considarsnaking that determination include

® Prior to December 1, 2007, thectstep Rule 19 inquiry asked first whether a party was “necessary” and
second whether that party was “indispensable,” and thus whether its non-joinder requaeartto

dismiss the case. The change to the current determinations of first whether a party is “requiresirahd se
whether the court must dismiss the action if joinder is not feasible were “intended to be stylistic only.”
Fed. R. Civ. P. 19 2007 amend. The Second Circuit has stated, moreover, that “[tlhere is novsubstanti
difference between the present rule and the rule . . . prior to the 2007 amendbieSTlutions553 F.3d

at 159 n.2 (citindRrepublic of Philippines v. Piment&53 U.S. 851, 856 (2008)).
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(1) the extent to which a judgmenndered in the person’s absence might
prejudice that person or the existiparty; (2) the extent to which any
prejudice could be lessened or avaidhy [ ] protective provisions in the
judgment [,] shaping the relief[gr other measures; (3) whether a
judgment rendered in the person’sahce would be adequate; and (4)
whether the plaintiff wowl have an adequatemedy if the action were
dismissed for nonjoinder.

Davidson Well Drilling 2009 WL 2135396, at *4 (quoiy Fed. R. Civ. P. 19(b),

alterations in original). “This determinatissan equitable one amslleft to a court’s

discretion.” Id. (internal quotation marks omitted).

3. Rule 17(a)’s Real Party in Interest Requirement

As a matter of constitutional law, a plaintiff must establish that it has standing to
bring suit. Energy Transport Ltd. v. M.V. San Sebasti@48 F. Supp. 2d 186, 194
(S.D.N.Y. 2004). Standing reqas the plaintiff to prove (1gn “injury in fact,” (2) a
causal connection between the injury andctreduct complained of, and (3) that the
injury would be addressed by a favorable decisidn(citing United States v. Vazquez
145 F.3d 74, 80 (2d Cir. 1998)).

Collateral to the constitutional requirements, Federal Rule of Civil Procedure
17(a) requires that every action “be prosecutdiéemame of the real party in interest.”
Fed. R. Civ. P. 17(a). “Specifically, courts shdetermine whether a plaintiff's claim is
based on the legal rights atthird party, asserts only a generalized grievance, or
advances an argument that falls beyondztivee of interests ptected by the legal
provision invoked.” Energy Transport348 F. Supp. 2d at 194. In other words, plaintiff
must be “the party who, under the governingstantive law, is entitled to enforce the

right at issue; . . . defendig[should be protected] agait a subsequent action by the
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party actually entitled to recore . . [and] the judgment [mt]have its proper effect as
res judicata.”ld. at 196 (internal quotation marks anthttons omitted). If the real party
in interest is not or cannot be joined, tdoairt may dismiss the action. 6A Charles Alan
Wright, Arthur R. Miller & Edward H. CoopefFederal Practice and Procedufel1555

(3d ed. 2007).

B. Global is the Real Party in Interestfor Plaintiffs’ Second-Through-Fifth Claims,
and Therefore Those Claims are Dismissed

Though Rule 17(a) neither requires tha émtity bringing the action be the entity
who will ultimately recover, nor requires ththat entity be necessarily signatory to the
contract, “[only] if the apjicable substantive law giveke [plaintiff] an enforceable
right, [will] th[at plaintiff] also [] be a real party in interest and [entitled to] bring an
action on the contract on hesvn.” 6A Wright, et al. Federal Practice and Procedule
1543. If the real party in intest is not or cannot be j@d, the court may dismiss the
action. Id. § 1555.

Plaintiffs label only their first claim as“8reach of [contract].” But as plaintiffs’
second, third, fourth, and fifth claims allelgeeaches by UBS Bahamas of its agreements
with Global, the results of which impropgihcreased the balaaof the Global loaf,

those claims sound in breach of contract al& wWie bring such claims under New York

® Plaintiffs’ second claim alleges Ht real reason the balance of thelsll Loan increased . . . was due to
the cost of currency speculation undertaken by WBBe Global Loan account]] UBS was never
authorized by DAS or Global to engage in currency speculation . . . . [N]o instrument signa& loy
Global authorized UBS to engage in currency speculati@lobal’'s expenseé (SAC 1 51-53. (emphasis
added)). The third alleges, “UBS has charged Glolfithl ‘fees’, totalling [sic] approximately $205,416,
many or almost all of which are not items that should be charged to the Global acclrt.71() The
fourth alleges, “[unexplained] interest charges [were] excessive or not authorized by amyanstr
executed by plaintiffs or Global.”Id.  82.) Finally, the fifth alleges, “There remains approximately
$394,612 in deductions from the Global Loan that plaintiff cannot identifg."f(88.) These claims are
titted “Unauthorized Currency SpeculatiofiJnauthorized and Improper Fees,” etc.

12



law, plaintiffs must prove “(1) formain of a contract between plaintiff[s] and
defendants; (2) performance by plaintiff[63) defendants’ failure to perform; and (4)
resulting damage.Wells Fargo Bank Northwest, N.A. v. Sundowner Alexandria, LLC
No. 09 Cv. 7313 (BSJ), 2010 WL 3238948*3(S.D.N.Y. Aug. 16, 2010) (quoting
Barker v. Time Warner Cable, IndNo. 016438/08, 897 N.Y.S.2d 668, 2009 WL
1957740, at *3 (N.Y. Sup. Ct. 2009)Rlaintiffs, however, @& not signatories to the
agreements allegedly breached by UBS Bahamas giving rise to these claims. In other
words, plaintiffs cannot satisfy the first elent of a New York breach of contract action,
that a contract existed between them andraifiets. Thus plaintiffs, without more, are
not the real parties in inteseas regards their secondrdh fourth, and fifth claims.

Plaintiffs make several arguments goingteir entitlement to pursue this suit.
None is persuasive. First plaintiffs ardieA.S. managed the Global account” at UBS
Bahamas, (Pl.’s Opp’n at 12); andththe UBS Bahamas recognized DAS’s
responsibility in “making decisions regarding” that accoutd. 4t 6). Even taking these
allegations as true, however, plaintiffs pieino authority, and the Court can find none,
saying that an investment manager is entitlecglguecause of its responsibilities to its
client, to sue on that client’s behalf imyoking contractual agreements between the
client and a third party. Theourt recognizes that plaintiffaight be attempting to make
an agency argument. However, this wadalitlas (1) neither the IMA nor the Power of
Attorney Agreement executed between Global and DAS grant DAS the right to sue on
Global’s behalf; (2) the IMA states, in cte@rms, “[DAS] shall except as expressly
provided hereirnave no authority to act for or represdf@lobal] in any way or

otherwise be deemed an agenf®@iobal],” (IMA 8§ 1.2 (emphais added)); and (3) even
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if DAS wereGlobal's agent, an agent of a discldgzincipal has rigts and duties under,
and can enforce, the principal’s contract only when “there is clear and explicit evidence
of the agent’s intention to suldstie or superadd his personal llddp for, or to, that of his
principal.” United Natural Foods, Inc. v. Burget88 F. Supp. 2d 384, 390 (S.D.N.Y.
2007) (citingLerner v. Amalgamated Clotig and Textile Workers UnipA38 F.2d 2, 5
(2d Cir. 1991))see als@lohn Minder & Son v. L.D. Schreiber C& F. Supp. 477, 480
(S.D.N.Y. 1947) (agent can enforce mial’s contracts only when the agent
“specifically agrees to bind hiral personally [to] the contract . . . [and] such intention is
manifest or proved.”); 12 Williston on Caatts § 35:36 (agent has no rights or duties
under his principal’s contractifiless there is clear and exfilevidence of the agent’'s
intention to substitute or to add his personaliliigifor or to that of his principal.”). As
DAS was not Global’'s agent, and as Globagreements with UBS Bahamas in no way
manifest DAS’s intention to bind itself tbdse agreements, plaintiffs’ arguments that
DAS is the real party in intesesounding in agency law fail.

Next, plaintiffs argue that Aguinaga istheal party in inteest because “[his]
position as Chairman of Ideiasnet, Sd&pended on Global continuing to own the
Ideiasnet shares held in theoB&l account.” (Pl.’s Opp’n dt3.) Apparently, plaintiffs’
contention is that Aguinaga had an ingri@ preventing UBS Bahamas from selling the
Ideiasnet stock because should UBS Badsahave liquidated Global’'s block of
Ideiasnet, that company’sosk value would have plummeted. Presumably, if that had
happened, Aguinaga’s positionldeiasnet would have beendanger. Even taking all
this as true however, Aguinaga is made rypa interest for plaintiffs’ first cause of

action only, that for UBS Bahamas’s breaclit®bbligation to refrain from selling the

14



Ideiasnet stock, and not for plaintiffs’ caas# action based on UBS Bahamas improper
charging of fees and expenses to the Glababunt. Therefore, Aguinaga’s position as
Ideiasnet’s chairman does not make him apealy in interest for plaintiffs’ second-
through-fifth claims.

Plaintiffs’ final argument is that DAS esreal party in inteest because “D.A.S.
was compensated on the basis of the vafube assets it managed for Globalld. @t
12.) This argument apparently referdxAS’s agreement with Global by which DAS
would take as a fee for managing Globatgastments, “one per dgper annuml] of the
total [Global] assets.” (Aguinaga Decl. atta¢ at 9.) Though uncleaplaintiffs seem to
be arguing that DAS was an intended thirdiypaeneficiary of the account agreements
executed between Global and UBS Bahamas.

Under New York law, an entity may claim rights as a third-party beneficiary
under a contract it has not signed when (&jdtexists a valid contract between other
parties; (2) the contract wagended for the non-party’s beitefind (3) the benefit to the
non-party is immediate, and natidental, so that the caatting parties had assumed a
duty to compensate him if the benefit is lostayo v. County of Albanyg57 Fed. Appx.
339, 343 (2d Cir. 2009). Plaintiffs’ claims agrthparty beneficiarie fail. First, the
account agreements do not refere DAS in any way except grant, in the Power of
Attorney Agreement, DAS the power to “maeag)l assets deposited. [in Global’s]
account with UBS (Bahamas) Ltd.” (Dexter De€k. E § 1.) In other words, nothing in
the agreements evidences any intent %% or the Aguinagas should benefit from
Global’s opening an account with UBS Bahamas. Second, any benefit to DAS, namely

one percent of any gain in the value of the aotowas incidental, and plaintiffs point to
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no evidence demonstrating that UBS Bahamieded to compensate DAS or any other
party by one percent of the amount of any logséise account. Indeed, it defies belief
that UBS Bahamas would have ever agreesith an arrangemet. Therefore plaintiffs
cannot assert claims pursuant to Globatsount agreements with UBS Bahamas as
third-party beneficiaries,ral are not real parties interest under such a theory.

The Court finds plaintiffs remaing arguments entirely lacking in metit.
Therefore, plaintiffs’ second, third, fourtéind fifth claims are dismissed because no

plaintiff here is the real parin interest for those clainfs.

C. Plaintiffs are the Real Partiesn Interest for Plaintiffs’ First Claim

Plaintiffs’ first claim alleges that é@CSA precluded UBS Bahamas from selling
any of the ldeiasnet stock held in Global's account as collateral for the Global loan.
(SAC 11 7(c)(iv), 16, 18-19, 21(a), 33 Plaintiffs’ claim is that UBS Bahamas breached
the CSA when it, in fact, sold thabsk shortly after executing the CSAd.( 36.) The

improper Ideiasnet sales allegedly decreaseddlue of the total pceeds of the shares

" Plaintiffs mention that “an assignee can posses#iaient interest to be entitled to be heard on the

merits.” (PL’'s Opp’n at 12-13.) Without judging theniteof this argument, the Court finds that plaintiffs
have made no showing that any of them is an assigh€lobal’'s account agreemts with UBS Bahamas.
Plaintiffs also claim that UBS Bahamas treated theth as the “true owner[s],” of the Global account,

(Id. at 6), and also as the “beneficial owner[s]” of the accoddt.af 12.) Plaintiffs, however, point to no
evidence supporting either of these claims. Plaintifessthe Account Applidion’s “No trusts” condition,
claiming that that term allows DAS to & if it were the account’s owneld.(at 11.) However, plaintiffs
have entirely misread that condition which instead alloBS Bahamato treatGlobal as the true and full
owner of any assets in the Global account, de§labal owing a duty regarding those assets to a third

party. (Account Application q 11.)

% Rule 17(a)(3) cautions a court to not dismiss an action for failure to prosecute in the name of the real party
in interest unless that real party in interest has hradsonable opportunity to join the suit. Here, however,
should Global join the suit the Court would be divested of subject matter jurisdiction as aliens would exist
on both sides of the actioil€P Solutions553 F.3d at 158. The Courttiserefore comfortable dismissing
these claims at this time.

° The Court notes that the CSA contains no expressderating that obligation. As restrictions on UBS
Bahamas, the CSA statéstoto, “WHEREAS, Aguinaga further agrees that in consideration of the
collateralization of UBS'’ lien and the current non-ex&eaf its rights pursuant to the terms of any prior
agreements with Global or Aguinaga, Aguinaga agrees [to not unduly encumber or sell the reallgroperty
was pledging as extra collateral foe Global loan].” (SAC at 18.)
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sold by UBS Bahamas in the Ideaisnet tender in November 2009 in that fewer shares
were sold. This in turn decreased both tibtal proceeds appli¢d satisfaction of the
Global loan and the residual proce@daisied over into Global’'s accountld (1Y 41-42.)
Here, plaintiffs are the real partiesiiierest. The CSA was executed between UBS
Bahamas on one side, and the Aguinagas and DAS on the dthat 19.) Therefore
plaintiffs can show that they had a contrath UBS Bahamas, and can allege that they
performed, that UBS Bahamas breached, and that they suffered damages. This is enough
to claim an entitlement to enfe rights under the contrackeeSundowner Alexandrja
2010 WL 3238948, at *3.

Though plaintiffs have thus established tistatus as the rephrties in interest,
the Court questions (1) therdages plaintiffs claim; and (2) whether any such damages
could satisfy 28 U.S.C. § 1332(a)’'s amount in controversy requireniaintiffs claim
$479,705 in damages, the difference betwbemrice UBS Bahamas received for the
211,000 Ideiasnet shares in its allegedly oper sales in April 2009, and the price that
would have been received had those shiaees sold in thBlovember 2009 tender in
Brazil. However, based on plaintiffs’ pleadingsseems those damages, if they exist at
all, would not be paid over to any plaintifére, but instead would flow to Global. It
would have beefslobal’'s account at UBS Bahamas that was shortchanged. UBS
Bahamas allegedly would have receivegteater total return in the November 2009
tender had the previously-sold 211,000 shares loecluded in that sale; but any extra
proceeds would have been first put towards satisfying the Global loan, and second
transferred into Global's account. (SAC {®7(c), 29-31.) Thus it seems that these

particular damages are Globakmt plaintiffs’. In other word, the record is sparse in
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setting forth factual material supporting a @ile claim to damages, regardless of any
allegations going to the other elements ofeabh of contract. Furthermore, if plaintiffs
could claim these damages at all, plaintier® to be limited to one percent of any extra
proceeds, namely $4,797.05, far below thore-than $75,000 required by Section
1332(a). Accordingly, while the Court denibe UBS defendants’ motion to dismiss
plaintiffs’ first claim, that for breach of é@xCSA, the Court does so without prejudice to
move under Rule 12(b)(1), Rule 12(b)(6) Rarle 56 regarding damages or jurisdictional

amount.

D. Global is not a Required Party Under Rule 19 for Plaintiffs’ First Claim

Defendants invoke Federal Rule oviCProcedure 19, and specifically Rule
19(a)(1)(B)(ii), to argue that Global is agrered party “because the failure to include
[Global] as a party subjects UBS Bahamath®substantial risk of incurring double or
inconsistent obligations.” (Def.’s Mem. &t8.) Defendants argue this is so because
plaintiffs’ claims allege that UBS Bahamas breached the terms of the various account
agreements it executed with Global on August 9, 20@b.af 8.) Because those
agreements’ obligations were owed to Glol&lhbal remains entitled to sue to enforce
them. (d.) Thus if UBS Bahamas loses to pléisthere and again to Global in the
theoretical future suit, UBS Bahamas wob&lpaying out twice on the same claim; and
if UBS Bahamas wins in the current suit ansel®in a later suit against Global, it would
then face inconsistent judgmentsd.)

Rule 19(a)(1)(A) requires the court to ja@rparty if “in that person’s absence, the

court cannot accord complete relief among exisparties.” Fed. R. Civ. P. 19(a)(1)(A).
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In other words, if some current party could not therefore obtain complete relief from its
opponent without the participati of the absent party, Rul®(a)(1)(A) requires joinder
of that absent partyMastercard Int’l Inc. v. Visa Int'l Serv. Ass’n, Inéd.71 F.3d 377,
385 (2d Cir. 2006). Here, plaintiffs’ clainsan be fulfilled without participation of
Global. “If [plaintiffs] preval[] and [are] granted [their] quested relief, [defendants]
will be” forced to satisfy some level orrfa of liability, and “[t]his will resolve the
dispute between [plaintiffs] and [the UBI8fendants], and [Global’'s] presence is
unnecessary.’ld. Indeed, “[a] nonparty to a commeiat@ntract,” like the contract in
guestion here, “ordinarily is not a necesgaaiyty to an adjudication of rights under the
contract.” Peregrine Myanmar Ltd. v. Seg&9 F3d 41, 49 (2d Cir. 1996) (citing
Northrop Corp. v. McDonnell Douglas Cor.05 F.2d 1030, 1044 (9th Cir. 1983)).
Thus, Global is not requéd under Rule 19(a)(1)(A.

Rule 19(a)(1)(B)(i) protects an absgatty’s unclaimed interest in an ongoing
litigation; 19(a)(1)(B)(ii) protects partias litigation from the risk of double or
inconsistent obligations should one party firglf in a late litigation with that absent
party. Davidson Well Drilling 2009 WL 2135396, at *3-4. However, a party cannot
gualify as “required” undegither subsection of Rul9(a)(1)(B) if it does notciaim(]
an interestrelating to the subject dfie action.” Fed. R. Civ. P. 19(a)(1)(B) (emphasis
added)Oneida Indian Nation of New YorkMadison County & Oneida County, New
York 605 F.3d 149, 162 (2d Cir. 2010). As 8erond Circuit and the courts in this
district have made clear, “It the absent partthat must claim an interestPeregrine

Myanmar 89 F.3d at 49 (emphasis addesBeConnTech Dev. Co. v. Univ. of

10 As the UBS defendants have not made any claimssigalaintiffs or anyone else, whether they can be
accorded complete relief is not an issue.
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Connecticut Educ. Props., Ind02 F.3d 677, 683 (2d Cir. 1996) (“[Defendant’s] self-
serving attempts to assert interests on belifthe non-partyffall outside the language
of Rule 19(a)[(1)(B)], and thus cannot the basis for [defendant’s] necessary party
argument.”);Continental Cas. Co. v. Am. Home Assurance Bo. 05 Civ. 7874 (LTS),
2008 WL 1752231, at *4 (S.D.N.Y. Apr. 14, 20qg)rhe absent party must be the one
claiming the interest. A party named in thigation cannot assethe interest on the
absent party’s behalf. Here, [the naardy] does not claim amterest in the

litigation . . . [and] [d]efendants [sic] attentptassert the interesh [the non-party’s]
behalf” is insufficient to mige that non-party requiredf ity of New York v. Milhelm
Attea & Bros., InG.550 F. Supp. 2d 332, 353 (E.D.N.Y. 30@“because no [non-party]
has claimed an interest relating to the sulpéthe action, they are not required to be
joined under either prong of Rule 19(a)[B)].”) (internal quotation marks omitted).
Though the non-party need not actively interveninépresent litigation, it must at least
manifest some legal claim in the subject matter of the acBeg.e.g, Davidson Well
Drilling, 2009 WL 2135396, at *2, *5-6 (non-party Xew York litigation had instituted
its own separate claim in Puerto Rico, lthea the same contract at issue in the New
York action; the court found thabn-party required under Rul®(a)(1)(B)(i)and (ii) in
the New York action, and dismissed the caseeuRilile 19(b)). Indeed, merely being
able to claim an interest is irffigient for Rule 19(a)(1)(B) purposes:aith Temple
Church v. Town of Brighton, New Yoo 04-CV-6355L, 2005 WL 66210, at *5
(W.D.N.Y. Jan. 12, 2005) (“[1]t does not appdiaat [the non-party] actually ‘claims an
interest’ relating to theubject matter of this action. He certainly seemisaeean

interest, but that is not enougind [defendant] cannot assertiaterest on his behalf.”)
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(emphasis in original). In the case at ter absent party, Global, has neither claimed
any interest in this litigation nor, it seenafgimed any interestngwhere related to any
of its contracts with UBS Bahamas, the subjeatter of this litigdon. Therefore Global
is not a “required” party undd&kule 19(a)(1)(B)(i) or (ii).

Because the Court has determined thab@&l is not required under Rule 19(a) it
need not proceed to consider whetheratton should be dismissed under Rule 19(b).

Mastercard 471 F.3d at 389.

E. The Bahamas is not the Exclusive Forum for Plaintiffs’ First Claim

Defendants’ final argument for dismissal is that The Bahamas is the exclusive
forum for any disputes relaiy to UBS Bahamas'’s handliod the Global account due to
the forum-selection clauses in each agresnexecuted betweenaind Global. (Def.’s
Mem. at 10.) However, as plaintiffs’ onlymaining claim is their first, alleging breach
of the CSA, defendants’ argument failsven if the account agreements make The
Bahamas the forum for any gigte arising from them, the CSA states that “the parties
consent to the jurisdion of the Courts of the Staté New York.” (SAC at 19.)
Because district courts arestructed to give effect tparties forum-selection clauses
when valid,Yakin v. Tyler Hill Corp.566 F.3d 72, 76 (2d Cir. 2009), and because
defendants have made no argument that th& <fSrum-selection @use is invalid, the
Court denies defendants’ argument to dismiss based on the account agreements’ forum-

selection clauses as that argument applies to plaintiffs’ first claim.
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III. CONCLUSION
For the reasons stated above, defendants’ motion to dismiss is GRANTED in part,
and plaintiffs’ second, third, fourth, and fifth claims are dismissed; and defendants’
motion to dismiss is DENIED in part without prejudice to move under Rules 12(b)(1),

12(b)(6), or 56. The Clerk of the Court is directed to close this motion [37].

SO ORDERED.

Dated: New York, New York
December {M , 2010 <D, q m

Richard J. Holwell
United States District Judge
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