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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

EXPORT-IMPORT BANK OF THE
UNITED STATES,

Plaintiff, 09 Civ. 3573 (PGG)

- against - MEMORANDUM OPINION
AND ORDER

HI-FILMS S.A. de C.V., MIGUEL ANGEL
PEREDO LUNA, ADRIAN PEREDO
LUNA, and GABRIELA PEREDO LUNA,

Defendants.

PAUL G. GARDEPHE, U.S.D.J.:

In this action, Plaintiff Export-Import Bk of the United States (the “Bank”)
brings breach of contract claims against Defatgl&li-Films S.A. de C.V. (“Hi-Films”), Miguel
Angel Peredo Luna, Adrian Peredo Luna, anfrigta Peredo Luna arising from multiple
promissory notes. The Bank seeks to recowvamias due under promissory notes executed by
Hi-Films and to enforce guarantees of paytnmade by Defendants Miguel Peredo Luna,
Adrian Peredo Luna, and Gabriela Peredo Luna.

Defendant Miguel Angel Peredo Luna (“Lupaas moved to dismiss pursuant to

Fed. R. Civ. P. 12(b)(2) for lack of personal jurisdiction anfbomm non conveniengrounds.

In the alternative, Luna asks this Court to stay this action.
For the reasons stated below, Luna’s mmto dismiss and request for a stay will

be DENIED.

1 Only Luna has been served in this actletause the Bank lacksroent addresses for the
remaining defendants. (Ex-Im Br. 8)
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BACKGROUND

Export-Import Bank of the United Statesaigorporation organized and existing
under federal law as an agency of the UnitedeSt created pursuant to 12 U.S.C. § 635.
(Cmplt. 1 1) The Bank is the official exporedit agency for the United States, and promotes
domestic exports by providing financiaipgport for sales to foreign purchaserkl. { 9) Under
its export credit insurance pragn, the Bank insures loans made by financial institutions to
foreign borrowers for these borrowers’ poase of U.S. goods and servicdsl. § 11) “In the
event of a payment default by a borrower (anciy third-party guarantor of the borrower’s
obligations), the insurel@nder files a claim for payment witix-lm Bank under its export credit
insurance policy.” 1fl.) The Bank then pays to the lend® amount up to the “outstanding
principal and interest on the loan and isigised the lender’s righto the debt and any
associated security interestsld.(f 12) This suit arises fromseries of transactions approved
under the Bank’s export crigéhsurance programid. ¥ 13)

Hi-Films is a corporation organized aexiisting under the lawsf Mexico, with
its principal place of business in Mexico City, Mexicdd. | 5) The Bank alleges that Luna
resides in San Diego County, Californidd. ( 6) Luna disputes thalegation, stating that he
lives in Huertas Del Carmen, Queretaviexico. (Luna Decl. § 2; Luna Br. @or purposes of
this motion, this Court will assuntbat Luna resides in Mexico.

The Complaint alleges that on August 25, 2004, Hi-Films, as borrower, and
Defendants Miguel Peredo Luna, Adrian Peredo Land Gabriela Peredo Luna, as guarantors,
executed an agreement entitled “Eximbarduhed Medium Term Export Credit Facility”
(Cmplt., Ex. A (the “August 25, 2004 Sterlihgan Agreement”)) with Sterling Bank
(“Sterling”), as lender, to ohin a loan in the amount of $2,534,513.00 to finance the purchase of

plastic film-making equipment.Id. 1 14) On September 8, 2004, Hi-Films executed a



promissory note (Cmplt., Ex. B (the “SeptemBgR004 Sterling Note™)) payable to the order of
Sterling or its successor agsagnee, promising to pay thdl $2,543,513.00 in ten installments,
plus interest, as spdéed in the note. I¢(l. 1 15) Defendants Miguel Peredo Luna, Adrian Peredo
Luna and Gabriela Peredo Luna (“the Pers@arantors”) jointly and severally, and
irrevocably and unconditionallguaranteed the payment of the September 8, 2004 Sterling
Note. (d. T 16)

On or about November 8, 2004, Hi-Films, as borrower, and the Personal
Guarantors, as guarantors, executed anothlreeagent entitled “Eximbank Insured Export Credit
Facility” (Cmpilt., Ex. F (the “November 8, 2004e8ling Credit Agreement”)) with Sterling, as
lender, to obtain a revolving line of creditthe maximum amount of $2 million to finance the
purchase of plastic film, rasiand related productsid( § 30) Under the terms of the November
8, 2004 Sterling Credit Agreemefiti-Films received four loanffom Sterling, each of which
was made pursuant to a promissory noith the total of these loans amounting to
$1,998,694.72.” I¢l. 1 31;seeid., Exs. G-J (collectively “th@005 Sterling Notes”)) Hi-Films,
as borrower, and the Personal Guarantors, as guarantors, executed these promissory notes

on May 3, 2005 (Cmplt., Ex. G (the “May 3, 2005 Sterling Note")), for $600,000
to be paid, plus intest, on October 22, 2005;

on May 13, 2005 (Cmpilt., Ex. H (the “May 13, 2005 Sterling Note")), for
$599,950 to be paid, plus interest, on November 4, 2005;

on September 2, 2005 (Cmplt., Ex. | (tiseptember 2, 2005 Sterling Note”)) for
$401,236 to be paid, plus interest, on February 22, 2006; and

on September 7, 2005 (Cmplt., Ex. J, the “September 7, 2005 Sterling Note”) for
$398,744.00 to be paid, plus interest, on March 1, 20961y 32-60).

On or about June 15, 2004, Hi-Films, as borrower, and the Personal Guarantors,

as guarantors, executed a Term Credit Agreemiht\WlorldBusiness Capital, Inc. (“WBC”), as



lender, to obtain a line of credit in the xmaum amount of $2,368,671 to finance the purchase
of plastic extrusion equipemt. (Cmplt. § 72, Ex. M (the “June 15, 2004 WBC Credit
Agreement”)) On June 16, 2004, Hi-Films execwtgaomissory note payable to the order of
WBC or its successor or asséag) in the principal amount 82,368,671 to be paid in nine
installments, plus interestld( I 73, Ex. N (the “June 16, 2004 WBC Note"))

On or about November 15, 2005, Hi-Films defaulted on the September 8, 2004
Sterling Note. Id. 1 23) In a letter dated March2Q06, Sterling demanded payment under the
September 8, 2004 Sterling Note and each of the 2005 Sterling Notes, and notified Hi-Films and
the Personal Guarantors that they werdafault under these promissory notdsl. {{ 24, 66,
Ex. C (the “March 7, 2006 Sterling Demand Le®)e On or about March 8, 2006, Sterling filed
a Notice of Claim and Proof of Losdth the Bank in which Sterlingnter alia, assigned the
Bank “all right, title and interesh, and all sums of money nadue, or to become due” under the
2005 Sterling Notes in the event that the Bank paid of the loss that Sterling had incurred.
(Id. § 67, Ex. K (Mar. 8, 2006 Notice of Claim aRcbof of Loss)) On March 10, 2006, Sterling
filed a Notice of Claim and Proof abss with the Bank in which Sterlinmter alia, assigned to
the Bank “all right, title and intest in, and all sums of monapw due, or to become due” to
Sterling from Hi-Films and the Personal Guaoas under the September 8, 2004 Sterling Note.
(Id. 11 25, Ex. D (Mar. 10, 2006 Notice of Claim an@&frof Loss)) The Bank then paid Sterling
the principal amount due plus interesmtd — in letters dated April 19, 2006.( Ex. E (the
“April 19, 2006 Ex-Im Demand Letters”)) — demaxdeayment from Hi-Films and the Personal

Guarantors for the amount due under the September 8, 2004 Sterling INOTHl. 26-27)



Hi-Films ultimately defaulted on all prossory notes made to Sterling: on or
about October 22, 2005, Hi-Films defaulted om kbhay 3, 2005 Sterling Note; on or about
November 4, 2005, Hi-Films defaulted on the May 13, 2005 Sterling Note; on or about February
22, 2006, Hi-Films defaulted on the September 2, Zi@Hing Note; andn or about March 1,
2006, Hi-Films defaulted on the September 7, 2005 Sterling Niteff(61-64) And on or
about March 5, 2006, Hi-Films defaulted on the June 16, 2004 WBC Ndt¢] 80)

As each of the 2005 Sterling Notes became due and payment was not made,
Sterling and the Bank demanded payment fHirkilms and the Personal Guarantoril. {f
65, 66, 69) Hi-Films, Luna, and the other Pead@uarantors never made any payment to
Sterling or to the Bank in responsethe written demands, howevetd.(Y 70)

On or about March 8 and March 2@, Sterling assigned all remaining
Sterling promissory notes ancetilVBC promissory note, respefely, to the Bank, which paid
Sterling the total past principal and intgtrenstallments due under the notelsl. {f 67-68)

The Bank alleges that as of March 4, 2008, total outstandig balance due the
Bank under the Sterling Promissory Notes is $2,770,23816% 1), while $2,762,810.30 is
due and owing under the WBC Promissory Notd. { 87) “Pursuant to the terms of these
promissory notes, interesbntinues to accrue.”ld. § 71)

The terms of the promissory notes angudlly identical. Each promissory note
contains a forum selection clause stating that

[flor any legal action or proceeding witbspect to this Note, the Maker, the

lender and any other signatories hemqgfressly submit themselves to any

Federal District Court of the UnitedeBés of America in New York, or the

District of Columbia, or to any competasourt in Mexico City, Federal District,

United Mexican States, or to the cousfgshe domicile of the Maker, at the

election of the holder hereof, wherefore they waive expressly any other
jurisdiction to which they might haveright, including, but not limited to, every



jurisdiction by reason dheir present or future doailies or by reason of the place
of payment of this Note.

(September 8, 2004 Sterling Note, at 7-8; Mag@)5 Sterling Note, at 4lay 13, 2005 Sterling
Note, at 4; September 2, 2005 Sterling Notd, &eptember 7, 2005 Sterling Note, at 4; June
16, 2004 WBC Note, at { XI) (hereinaft‘Forum Selection Clause”)

Each personal guarantee provision exegiy the Personal Guarantors states:

To the maximum extent permitted by law, the undersigned also waives all

defenses of the Maker and all defenses sfirety or guarantor to which it might

be entitled by statute or otherwise.
(September 8, 2004 Sterling Note, at 11; Mag@®)5 Sterling Note, at 7; May 13, 2005 Sterling
Note, at 7; September 2, 2005 Sterling Not&, &eptember 7, 2005 Sterling Note, at 7; June
16, 2004 WBC Note, at 7) (herefter “Waiver Provision”); §eealsoCmplt.  21). Hi-Films
and the Personal Guarantors further agreed\tbat York state law would apply to any action
brought in a U.S. court seekibg enforce the terms of thegmissory notes. (Cmplt. § 77;
September 8, 2004 Sterling Note, at 7; Mag@)5 Sterling Note, a; May 13, 2005 Sterling
Note, at 4; September 2, 2005 Sterling Notd, &eptember 7, 2005 Sterling Note, at 4; June
16, 2004 WBC Note { X) (hereinaft“Choice of Law Clause”)

The Bank filed this suit on April 8, 2009, alleginmgter alia, breach of contract
claims against Hi-Films and the Personal Guarantoconnection witltheir failure to make
payment on the Sterling Promissory Notes aedWiBC Promissory Note. (Cmplt. 11 88-135)

Luna filed the instant motion on September 17, 2009. (Docket No. 11)



DISCUSSION

Luna has moved to dismiss, contendingf tinis Court lackpersonal jurisdiction

over him, and that this aon should be dismissed dorum non conveniengrounds. In the

event that this action is not dismissed, Langues that it shouloe stayed until all the
defendants are served.

The Bank argues that Luna’s motion shdodddenied because the parties entered
into agreements containing a binding forum s&acclause. The Bank also opposes Luna’s stay
request, arguing that it would Ipeejudiced by a stay and tHaina has not explained how he
would be prejudiced in the absence of a stay.

l. LUNA'S MOTION TO DISMISS WILL BE DENIED

On a motion to dismiss pursuantRale 12(b)(2)or lack of personal jurisdiction,
the plaintiff “bears the burden of estalbiisg that the court has jurisdiction over the

defendant.” Maersk, Inc. v. Neewra, Inc554 F. Supp. 2d 424, 440 (S.D.N.Y.2008)oting

Whitaker v. Am. Telecasting, In261 F.3d 196, 208 (2d Cir. 2001)Where an agreement

contains a valid and enforceable forum seleatianse, however, it is not necessary to analyze
jurisdiction under New York’s long-arm statuiefederal constitutional requirements of due

process.SeeKoninklijke Philips Elecs. v. Digital Works, Inc358 F. Supp. 2d 328, 333

(S.D.N.Y. 2005) (“A valid forum dection clause establishes saféint contacts with New York

for purposes of jurisdiction and venue Ig:C Indus. v. Isr. Disc. Bank, LtdNo. 04 Civ.

6945(DC), 2005 WL 1844616, at *5 (S.D.N.Y. July 29, 200B)clause in which parties

consent to a given jurisdiction ‘satisfies consiitoal requirements of due process, and will be

enforced unless it would be unreasdeair unjust to do so.” (quotiniat’l Union Fire Ins. Co.

of Pittsburgh v. Fras¢ly51 F. Supp. 1075, 1078 (S.D.N.Y.1990Farrell Lines v. Columbus
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Cello-Poly Corp. 32 F. Supp. 2d 118, 127 (S.D.N.Y. 199T) is well-settled that jurisdiction

by consent satisfies constitutional principles of due process. . . .” (internal citation and quotations
omitted)).
“Parties can consent to personal juigsidn through forum-selection clauses in

contractual agreementsD.H. Blair & Co., Inc. v. Gottdiemer62 F.3d 95, 103 (2d Cir. 2006)

(citing Nat'l Equip. Rental, Ltd. v. Szukher875 U.S. 311, 315-316 (1964) (“it is settled . . . that

parties to a contract may agreeaivance to submit to the jurisdiction of a given court”)). Here,
Luna consented to jurisdiction the Southern District of NeWork when he executed each of
the promissory notes.

Consequently, so long as the foruntes@on clauses are found valid and
enforceable, they are sufficient to establish @ourt’s personal jurisdiction over Lun&ee

D.H. Blair & Co, 462 F.3d at 103 (2d Cir. 200&oninklijke Philips Elecs358 F. Supp. 2d at

333 (“Although defendant maintains that New York does not have personal jurisdiction over it,
defendant irrevocably waived its right toatlenge personal jurisdiction and venue when it
voluntarily consented and agreedfe forum selection clause provided for in the Agreement.”);

Farrell Lines, Inc. v. Columbus Cello-poly CarB2 F. Supp. 2d 118, 127 (S.D.N.Y. 1997) (“An

enforceable forum selection clause amotmisonsent to personal jurisdiction.”).

A. The Forum Selection Clauses Are Valid and Enforceable

The Second Circuit conducts a four-paralgsis in determining whether a forum
selection clause is enforceable:

Determining whether to dismiss a ctabased on a forum selection clause
involves a four-part analysis. The firaquiry is whether the clause was
reasonably communicated to thetgaesisting enforcemenSeeg e.g, D.H. Blair

& Co. v. Gottdiener462 F.3d 95, 103 (2d Cir. 2006). The second step requires
us to classify the clause as mandatory or permisisiueto decide whether the
parties are required to bring any disptd the designated forum or simply
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permitted to do soSeeJohn Boutari & Son, Wines & 8fis, S.A. v. Attiki Imps.

& Distribs. Inc, 22 F.3d 51, 53 (2d Cir. 1994). Ptmtee asks whether the claims
and parties involved in ésuit are subject to thierum selection clauseSeg e.q,
Roby v. Corp. of Lloyd’s996 F.2d 1353, 1358-61 (2d Cir. 1993).

If the forum clause was communicatedhe resisting party, has mandatory force
and covers the claims and parties ineal\n the dispute, it is presumptively
enforceable.Seeid. at 1362-63. The fourth, anahl, step is to ascertain
whether the resisting party has rebutteel presumption of enforceability by
making a sufficiently strong showing that “enforcement would be unreasonable or
unjust, or that the clauseas invalid for such reasoas fraud or overreaching.”
M/S Bremen v. Zapata Off-Shore Cd407 U.S. 1, 15 (1972) g&@blishing federal
standard relating to enforcement of forglauses applicable in admiralty and
international transactionggeeBense v. Interstate BatteSys. of Am., InG.683
F.2d 718, 721 (2d Cir. 1982) (applyiBgemenstandard to contractual dispute
between domestic parties in non-admiralty context).

Phillips v. Audio Active, Ltd, 494 F.3d 378, 383-384 (2d Cir. 20G7).

1. The Forum Selection Clause Was
Reasonably Communicated to Luna

“The Second Circuit ‘reguléyr enforce[s] forum selection clauses as long as ‘the

existence of the clause was reasdnpabmmunicated to the parties.Tradecomet.com, LLC

693 F. Supp. 2d at 377 (quotibgH. Blair & Co. 462 F.3d at 103). Here, the forum selection

2 The forum selection clauseach contain a choice of lawgpision dictating that New York
law applies to any proceeding that occurthim United States. The “Second Circuit has
discussed — but not decided — what law to apiply forum selection clause when the contract
also contains a choice of law provisionftadeComet.com, LLC v. Google, In693 F. Supp.

2d 370, 376-77 (S.D.N.Y. 2010) (citifhillips, 494 F.3d at 384)Phillips indicates, however,
that where, as here, the partiely on federal precedent rather ththe law cited in their choice
of law provision g§eelLuna Br. 8; Ex-Im Br. 9-10), a couH free to “apply general contract law
principles and federal precedeatdiscern the meaning and scope of the forum clauBkillips,
494 F.3d at 386 (citiniylotorola Credit Corp. v. Uzar388 F.3d 39, 61 (2d Cir. 2004) (“[T]he
parties’ briefs assume that New York law conttbis issue, and such implied consent .
sufficient to establish choice of law.Jphn Wyeth & Brother Ltd. v. CIGNA Int’l Corp119
F.3d 1070, 1074 (3d Cir. 1997) (applying general immttiaw principles to interpret forum
clause where parties made litteference to English law))See als&firstclass Corp. v.
Silverjet, PLC 560 F. Supp. 2d 324, 328 n.2 (S.D.N.Y. 2008) (“[W]here, as here, the parties do
not invoke [the law of England] in their briefs,ucts may apply ‘genera@ontract law principles
and federal precedent to discern the meaamyscope of the forum clause.™ (quotiRbillips,
494 F.3d at 386)). Accordingly,ithCourt will apply federal precedt and general contract law
principles to all four ppngs of the analysis.




clauses were plainly printed (both English and Spanish) inpegate, set-off paragraphs, in
multiple agreements — ranging in length from eight to twelve pages — which Luna signed over a
period of many months. Moreover, Luna doesawottend that he was unaware of the forum
selection clauses. Under these circumstancissCtiurt finds that the forum selection clauses

were reasonably communicated to LﬁnS_eegg.Thibodeau v. Pinnacle FX Iny$No. 08 Civ.

1662 (JFB), 2008 U.S. Dist. LEXIS 90440, at *16-17 (E.D.N.Y. Nov. 6, 2008) (“[T]he clause
was reasonably communicated to the plainfithe contract was fourtegrages long, the terms
of which, including the clause &sue, were clearly delineated in the first seven pages.”);

Mercury West A.G., Inc. v. R.J. Reynolds Tobacco, G. 03 Civ. 5262 (JFK), 2004 U.S. Dist.

LEXIS 3508, at *12 (S.D.N.Y. Mar. 5, 2004) (fimdj that forum selection clause had been
reasonably communicated where itd'svin no way hidden . . . or bed in contract minutiae . . .
[and] was its own paragraph, set-off biftke clearly indicating its purpose”).

2. The Forum Selection Clause is Mandatory

“The enforcement of forureelection clauses in interti@nal disputes is governed

by M/S Bremen v. Zapata Off-Shore Cd07 U.S. 1 (1972).”_Aguas Lenders Recovery Grp.

LLC v. Suez, S.A.585 F.3d 696, 700 (2d Cir. 2009)M/S Brememoted the important role of

forum selection and choice of law clauses in glating uncertainty . . . and held that such

clauses are entitled to a puesgption of enforceability.”Aguas Lenders585 F.3d at 700.

% That Luna “did not have an opportunity taypéate the terms of thegreement[s]” and had to
accept them on an *“as is’ basis” (Luna Decl. ys5jrelevant to the “reasonably communicated”
inquiry. SeeEffron v. Sun Line Cruises, Ind7 F.3d 7, 10-11 (2d Cir. 1995) (finding clause
reasonably communicated where tfine print” forum selectin clause was printed on a non-
negotiable cruise line ticketyniversal Grading Serv. v. eBay, Intlo. 08 Civ. 3557 (CPS),
2009 WL 2029796, at *12 (E.D.N.Yude 12, 2009) (“[C]ourts in this Circuit have held that a
clear and unambiguous forum selection clause@sonably communicated’ to a plaintiff where
the plaintiff is required to asseto an online user agreement which contains the clause.”).

10



Where parties contract to a so-callechfrdatory forum selection clause, in which
they agree in advance on a forum that is exctusivall others, the chog of forum is accorded

the M/S Bremenpresumption of enforceability.Aguas Lenders585 F.3d at 700 (citing

Phillips, 494 F.3d at 386). In contrast, “where partentract to a so-datl permissive forum
selection clause, that is, one that designatesuarfin advance, but do@st preclude a different
choice of forum, thé1/S Bremenpresumption of enforceability does not apphAguas
Lenders 585 F.3d at 700.

Here, the forum selection clauses state that

[flor any legal action or proceeding witbspect to this Note, the Maker, the
lender and any other signatories hemqfressly submit themselves to any
Federal District Court of the Unitede®¢s of America in New York, or the
District of Columbia, or to any competarourt in Mexico City, Federal District,
United Mexican States, or to the ctsuof the domicile of the Makeat the

election of the holdehnereof, whereforéhey waive expressly any other
jurisdiction to which they might have a rigimcluding, but not limited to, every
jurisdiction by reason daheir present or future domiies or by reason of the place
of payment of this Note.

(Forum Selection Clause) (emphasis added).
Each personal guarantee provision exegiy the Personal Guarantors states:
To the maximum extent permitted by law, the undersigned also waives all
defenses of the Maker and all defenses sidirety or guarantor to which it might
be entitled by statute or otherwise.

(Waiver Provision)

In Aguas Lenderghe Second Circuit held that efte a party waives any claims

of forum non convenienand agrees to a forum selectioaude that permits the plaintiff to

dictate the forum, that “combination” “amountsatanandatory forum selection clause[,] at least

where the plaintiff chooses the designated forum, as [plaintiff] did hémuias Lenders585

F.3d at 700 (citindAAR Int’l Inc. v. Nimelia’s Enter, S.A.250 F.3d 510, 525-526 (7th Cir.

11



2001) (*[I]n this case we have more than megelyermissive forum selection clause; we have
such a clause plus unambiguous language providinghbdessee shall not objgotvenue
...onthe ground . . . [of] inconvenient forum. [W]e conclude thahe stricter standards
announced ifBremen. . . should control. . . ."”)).

Applying these principles herg is clear that the parties agreed to forum selection
clauses that are mandatory. The forum selediaunses specify jurisdictions that the parties
must submit themselves to, and then state tleattibice of jurisdiction isat the election of the
holder.” (Forum Selection Clause) In agredimghe forum selection clauses, the Maker, the
lender, and any other signatoredso “expressly waive any othgirisdiction to which they
might have a right,” including “eary jurisdiction by ream of their present duture domiciles
or by reason of the place phyment of this Note.”1d.) Finally, Luna andhe other guarantors
waived “all defenses of the Makand all defenses of a suretiyguarantor” “to the maximum
extent permitted by law.” Under these provisiahg, holder’s choice of forum is binding, and

the other parties have waivady personal jurisdiction dorum non conveniengrguments.

Luna argues, however, that three altinre venues other than New York are
mentioned in the forum selection clauses, andtthat‘conclusively demnstrates that venue in
New York is anything but mandatory.” (Luna. Br. Qourts considering language similar to that
at issue here have uniformigjected Luna’s argument.

Argonaut P’ship L.P. v. Bankers Tr. Cdlo. 96 Civ. 1970 (MBM), 1997 U.S.

Dist. LEXIS 1092, at *42 (S.D.N.Y. Feb. 4, 199#)volved the following forum selection
clause:
For the interpretation and fulfillment dfis Contract, the parties are subject
specifically to the jurisdiction and authgrivf the courts of the metropolitan zone

of the City of Guadalajara, Jal., Mexiaw, to the local or federal courts with
jurisdiction with headquarters in theyitounty and State dew York, at the

12



choice of the plaintiff, waiving any loér jurisdiction that might correspond by
virtue of their present or future domiciles.

Judge Mukasey determined thastblause was mandatory desgitte fact that “at first glance

[it] seems permissive,” because it gives “bttith courts of New York and the courts of
Gaudalajara jurisdiction.ld. Two features of the clause gagpted this conclusion. First, Judge
Mukasey interpreted the phrase tla¢ choice of the plaintiff’ tandicate that the clause was
mandatory, because “[i]f, once the plaintiff chess forum, the defendant could nevertheless
force transfer . . . to the other forum, therég‘at the choice of the plaintiff’ would be
superfluous.”ld. at *43. Second, Judge Mukasey interpreted the phrase “waiving any other
jurisdiction that might correspond by virtue oéthpresent or future domiciles” as creating a
mandatory clause, because “[tlhrough this phithsedefendant waivedl gurisdictions other
than Guadalajara and New Yorkld. Considering the two phsas together, Judge Mukasey
concluded that “the clause effectively createssgliction in only one plee: the forum plaintiff

chooses — either New York or Guadalajaral’ See als€ity of New York v. Pullman In¢477

F. Supp. 438, 442 n.11 (S.D.N.Y. 1979) (Weinfeld("JA]n agreement conferring jurisdiction
in one forum will not be interpreted as excluding jurisdiction elsewhere unless it contains

specific language of exclusioor, it leaves it in theontrol of one party with the power to force

on its own terms the appropriate fortifemphasis added)).

The forum selection clauses here are on all fours with the cladsganaut

P’ship Like the clause ikrgonaut P’shipthe forum selection clauses here list a number of
courts in which the parties agree jurisdiction vebloé proper, but leave it to one party — here,

“the holder” — to determine where in fact a lawsuit will proce&keForum Selection Clause)

Furthermore, here, as Argonaut P’shipHi-Films, Luna, and thether guarantors “waive[d]

expressly any other jurisdiction to which thayght have a right, inading, but not limited to,
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every jurisdiction by ream of their present or future domiciles or by reason of the place of
payment of this Note,” making the holder’s choice of forum binding and exclusive. The forum
selection clauses at isshere are mandatory.

3. The Claims and Parties Are Subject to the Forum Selection Clause

The parties do not dispute that the claand the parties involved here are subject
to the forum selection clauses. Each claiates that it applies “[flor any legal action or
proceeding with respect to this Note” (Forumesébn Clause), and there is no dispute that the
Bank and Luna are parties to the agreements containing the forum selection clauses.
Accordingly, the forum selecn clauses apply to this action.

4. Luna Has Not Rebutted the Presumption of Enforceability

“If the forum clause was communicatedthe resisting party, has mandatory
force and covers the claims apalties involved in the dispute, it is presumptively enforceable.”
Phillips, 494 F.3d at 383 (citinBoby, 996 F.2d at 1362-63). The folurand final step of the
inquiry is to determine “whether the resgig party has rebutted the presumption of
enforceability.” Id. at 384. A party may overcome theepumption of enforceability by making
a “sufficiently strong showing” #it the clause is unenforceablecause (1) “its incorporation
was the result of fraud or overreaai’; (2) “the law to be applied in the selected forum is
fundamentally unfair”; (3) “enforcement contranes a strong public poliayf the forum state”;
or (4) “trial in the selected forum will so difficult and inconvenient that the plaintiff
effectively will be deprived of his day in courtPhillips, 494 F.3d at 383, 392 (citirRoby, 996
F.2d at 1363). Here, Luna appears to argue thaisehe victim of fraud or overreaching, that

enforcement of the forum selection clauses waolttravene a strong plitbpolicy of the forum
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state, and that trial here will be so difficult andanvenient that he will be deprived of his day in
court.

With regard to whether incorporation thie forum selection clauses was due to
fraud or overreaching, Luna contends that hendichave an “opportunitio negotiate the terms
of the agreements . . . and that the agreemmis presented on an ‘&sbasis™ (Luna Br. 8;
seeluna Decl. 15) This is not suffent to establish &ud or overreachingSeeG&R

Moojestic Treats Inc. v. MaggieMoo's Int’l, LLQNo. 03 Civ. 10027 (RWS), 2004 U.S. Dist.

LEXIS 8806, at *9-11 (S.D.N.Y. May 19, 2004) (“ThePlaintiffs have not made the ‘strong
showing’ required to prove thatetiorum selection clause was tiesult of fraud or coercion. . .
. The fact that the . . . Agreement was preseoted take it or leave it B& and was not subject

to negotiation renders it neither a aaat of adhesion nor unconscionableVitricon, Inc. v.

Midwest Elastomers, Inc148 F. Supp. 2d 245, 248 (E.D.N.Y. 20QQourts have consistently

rejected the argument that forum selectiausks contained in ppeinted contracts are

unenforceable.”)K.K.D. Imports, Inc. v. Karl Heinz @itrich GmbH & Co. Intern. SpeditiopB6

F. Supp. 2d 200, 203 (S.D.N.Y. 1999) (finding forselection clause enforceable even though

parties did not discuss or negotiate 8)rategic Mktg. & Cexmuns. v. Kmart Corp.41 F.

Supp. 2d 268, 272 (S.D.N.Y. 1998) (“A forum selectitause can bind contracting parties even
when the contract in question is a focontract and not suéft to negotiation.”)Stamm v.
Barclays Bank960 F. Supp. 724, 733 (S.D.N.Y. 1997hding forum selection clause not
unconscionable despite the fact ttiad clause is “now disadvagous to Plaintiffs” and that it
was presented to plaintiffs on &éait or leave it basis).

As to whether trial here will be so diffilt and inconvenient for Luna that he will

be deprived of his day in court, Luna argues tiecause he resides in Mexico and has serious
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financial problems, “it would be extremely diffictdtir him to guarantee his ability to travel back
and forth to New York.” (Luna Br. $eelLuna Decl.  6) Luna further argues that he will face
difficulties “in obtaining documents and compelling witnesses that are located in Mexico.”
(Luna Br. 9;seeMiguel Peredo Luna Decl. § 4)

Such arguments do not constitute thefisiently strong showing” necessary to

rebut the presumption of enforceabilitgeeMartin v. Creative Mgmt. Grp., IncNo. 10 Civ.

2214 (DLC), 2010 U.S. Dist. LEXIS 66092, at ¢6.D.N.Y. June 29, 2010) (defendant's
argument that “few, if any, of [defendant’s]tmeésses or documents are located in Florida,
rendering litigation in that ate impossible,” was insufficieéto rebut presumption of
enforceability, because plaintiff “has shown only tiitegation in Florida ‘nay be more costly or

difficult, but not that it is impossible™ (quotinghillips, 494 F.3d at 393)Zuckerman v. Laurel

No. 08 Civ. 3913 (NRB), 2008 U.S. Dist. LEXI&373, at *6 (S.D.N.Y. Sept. 24, 2008)
(“Although a trial in Mane would be more difficult for pintiffs, it certainly would not
effectively deprive them aheir day in court.”).

The Second Circuit rejected similar argumentBhiilips, determining that the
cost and difficulties associatedth litigating in a foreign forum were insufficient to rebut the
presumption of enforceability. The plaintiff Bhillips brought suit in New York, but had signed
a forum selection clause that bouhé parties to litigaten England. Plaintiff contended that the
clause should not be enforced because “nomgsofiitnesses, documents, any parties to the
action are located in Engjld, rendering litigation in it country impossible.’Phillips, 494 F.3d
at 393. In rejecting plaintiff's arguments, the &t Circuit noted that “[tje gap in [plaintiff's]
reasoning is that his averments suggest that litigat England may be more costly or difficult,

but not that it is impossible.Id. Because plaintifff had “nateclared any of his claimed
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hardships are other than the obvious concantstaf litigation abroad . . . or were not
foreseeable when he agreed to litigate in England,Pthkgs court enforced the forum selection
clause.ld. (citations omitted).

Similarly here, Luna’s arguments regaglithe cost and difficulty associated with
litigating in New York are insufficient teebut the presumption of enforceabilit@eeEffron v.

Sun Line Cruises, Inc67 F.3d 7, 10-11 (2d Cir. 1995) (erdong clause requiring U.S. citizen

to litigate in Greece and notingatihthe distance between a sedelctforum and pertinent parties
or places did not render a forum inconveniemg¢#dily accessible by aravel; the fact the
contract “designates a foreign court as fibrum for adjudication does not change the
inconvenience calculus”).

Defendant’s personal financial difficulties are likewise insufficient to rebut the

presumption of enforceabilitySeeMercury West A.G., In¢.2004 U.S. Dist. LEXIS 3508, at

*10 (S.D.N.Y. Mar. 5, 2004) (small company cted financial distress but court nonetheless
enforced forum selection clause because “[glynclaiming financial ditress does not warrant

setting aside a valid fonu selection clause” (citingnvirolite Enterprises, Inc. v. Glastechnische

Industrie Peter LiseGesellschaft M.B.H53 B.R. 1007, 1012 (S.D.N.Y. 1985) (enforcing

forum selection clause evéimough party was bankrupteealsoUniversal Grading Serv. v.

eBay, Inc, No. 08 Civ. 3557 (CPS), 2009 U.S. DISEXIS 49841, at *75 (E.D.N.Y. June 9,
2009) (“Although it is more burdensoroa plaintiffs to require them to travel to California than
it would be on defendants to require them todtae New York, monetary hardship alone does
not defeat the operation of afion selection clause with regkto those . . . who are bound by

it.”); J. B. Harris, Inc. v. Razei Bar Indus., Lt@87 F. Supp. 2d 186, 190 (E.D.N.Y. 1998)

(“Plaintiff has failed to demonstrate that [plafhtiorporation’s] ‘financal [] devastation’ or
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[corporation president’s] fear ofaveling to Israel . . .warrantstegarding the parties’ explicit
agreement to resolve disputes in Israel.”).

Luna also claims that because h&des in Mexico, “it would be extremely
difficult for [him] to travel back and forth thlew York,” given the “immigration laws of the
United States.” (Luna Decl. 1 6) Defendamé&ply affidavit acknowledgs, however, that Luna
holds an E-2 visa and that he‘esirrently authorized to enténe United States.” (Luna Repl.
Aff. 1 2) Given these circumstances, Lunahaisdemonstrated that his Mexican citizenship
presents any obstacle to him appearing inw& Merk courtroom. In any event, the Second
Circuit — in the forum selection context — has ggured that physical appearce in court is not
a prerequisite to havingne’s “day in court.”Effron, 67 F.3d at 11 (“A plaintiff may have his

‘day in court’ without ever sahg foot in a courtroom.” (citingray v. Great Am. Recreation

Ass’n, 970 F.2d 1081, 1082 (2d Cir. 199X¢&ealsoCalix-Chacon v. Global Int’l Marine, Inc.

493 F.3d 507, 515 (5th Cir. 2007) (“[A]s the Sec@ictuit has held, with modern conveniences
of electronic filing and videoconferencing, ‘[ajaphtiff may have his [Jdy in court[] without

ever setting foot im courtroom.” (quotindgeffron, 67 F.3d at 11))Jniversal Grading Sery.

2009 U.S. Dist. LEXIS 49841, at *67-68 (“There is nadewce here that platiff . . . would not
be able to participate in proceedingCialifornia via telephone or videoconference.
Accordingly, even accepting plaintiff[’s] . allegations concerning $imedical condition as
true, | conclude that plaintiff . . . has not édished that enforcement of the forum selection

clause would result in grave unfairnessNjgvak v. Tucows, In¢.No 06 Civ. 1909 (JFB), 2007

U.S. Dist. LEXIS 21269, at *33 n.8 (E.D.N.Y. Mar. 26, 2007) (“Even if [plaintiff] were unable
to personally attend proceedings in Canada, such deprivation does not necessarily constitute a

denial of his day in court. This Circuit has h#idt ‘[t]he right to a day in court means not the
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actual presentation of the caset the right to be duly cited to appear and to be afforded an

opportunity to be heard.” (quotirgffron, 67 F.3d at 11 (quotin@Ilsen v. Muskegon Piston

Ring Co, 117 F.2d 163, 165 (6th Cir. 1941)))).

Finally, Luna cites to the fact that has initiated quasi-bankruptcy proceedings
in Mexico — termed “Suspension de Pagosihere the Bank has been named as a creditor.
(Luna Br. 9) Luna argues thats a result of these concurrgmbceedings, there is a risk of
multiple and inconsistent outcomes among American and Mexican couds."T¢ the extent
that Luna is arguing that enforcement of theufio selection clause under these circumstances
would contravene a strong public policy of the farstate, he is incorrect. The Supreme Court
has made clear that such clauses shoulhb#rced barring exceptional circumstancBse

generallyM/S Bremen v. Zapata Off-Shore Cd07 U.S. 1 (1972). Indeed, this nation’s courts

have a policy of exercising jwdiction despite the existencepzrallel foreign proceedings.
Federal courts have a “virtiiaunflagging obligation . . . texercise the jurisdiction given

them,” Colo. River Water Consertian Dist. v. United State<l24 U.S. 800, 817 (1976), and the

“existence of a parallel foreign procieg does not negate” that obligatioRoyal & Sun

Alliance Ins. Co. of Can. v. Century Int'l Arms, Ind66 F.3d 88, 92 (2d Cir. 2006). The

Second Circuit has stated that “[g]enerally, corent jurisdiction in Uniéd States courts and
the courts of a foreign sovereigoes not result inonflict. Rather, ‘[p]aallel proceedings in the
same in personam claim should ordinarily deve¢d to proceed simultaneously, at least until a
judgment is reached in one which can be plegsgidicatain the other.” Id. (quotingChina

Trade & Dev. Corp. v. M.V. Choong Yon8§37 F.2d 33, 36 (2d Cir. 1987)).

Accordingly, the existence of parallelogeedings in foreign (or domestic) fora is

not sufficient to overcome thegsumption of enforceabilitySeelndem. Ins. Co. of N. Am. v.
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K-Line Am., Inc, No. 06 Civ. 0615 (BSJ), 2008 U.S. Dist. LEXIS 71931, at *30-31 (S.D.N.Y.

Feb. 27, 2008) (“Many of the Plaintiffs argue thiagating all of the cases in a single forum
would promote judicial esnomy and fairness. . . . They contend that having to litigate claims
from the same casualty in two different foravkd be unduly burdensome. However, efficiency
and fairness concerns, without more, cannot igdiggustify the nonenfarement of a mandatory

forum selection clause.” (citinga Fondiaria Assicurazione, S.P.A. v. Ocean World Lines, Inc.

No. 02 Civ. 40 (JSM), 2002 WL 31812679, at *20N.Y. Dec. 12, 2002) (“[Defendant] argues
that [Plaintiff]'s forum selection clause shduiot be enforced because it would violate
principles of judicial efficiency and uniformitp have [Defendant] litigate against Plaintiff in
New York and then travel to France to litigagrinst [Plaintiff] about the same transaction.
Admittedly, it might be more efficient to disposetbé entire case in one court, but that is not

the standard for overcoming a forum selection clausstiget, Sound Around Electronics, Inc.

v. M/V Royal Container30 F. Supp. 2d 661, 663 (S.D.N.Y. 1999he possibility of multiple

parallel proceedings was a contingency entifetgseeable to plaintifi’hen it agreed to the

forum selection clause.”))zlyphics Media, Inc. v. M.V. “Conti Sing,’'02 Civ. 4398 (NRB),

2003 U.S. Dist. LEXIS 4387, at *17 (S.D.N.Y. Mar. 21, 2003) (“[T]his court has held on more
than one occasion that the possibility of multipéeallel proceedings is not sufficient to rebut

the presumption of enforceability of an ativise valid forum selection clause. . . ).

* In his reply brief, Luna argues for the fitishe that this Court should extend comity to the
Mexican quasi-bankruptcy proceeding. (Luna Reply Br. 4-5) “[N]Jew arguments may not be
made in a reply brief Ernst Haas Studio, Inc. v. Palm Press,,|h64 F.3d 110, 112 (2d Cir.
1999), and this Court will therefore natnsider Luna’s comity argumengeeln re Dobbs 227

Fed. Appx. 63, 64 (2d Cir. 2007) (unpublished opinigfi)t was entirely proper for the District
Court to decline to consider debiappellant’s argument, raised for the first time in its reply brief
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In sum, Luna has failed to rebut thegumption of enforceability accorded the
forum selection clauses under the circumstances had his motion to dismiss will be denfed.

Il. LUNA’S REQUEST FOR A STAY OF
THESE PROCEEDINGS WILL BE DENIED

As an alternative to dismissal, Luna reqaehat this Court stay this action “until
all necessary parties have been served.” (IBma8) Luna contend®at it “behooves the
parties and the Court to postpone any furgireceedings, hearings, and litigation deadlines,
until all parties have been served in this actioaftar a reasonable tinfier [Plaintiff] to perfect
service on the other Defendantslt.] Luna also speculates tHatach foreign party would no
doubt make similar arguments [to those] raised hereid.) (

A district court may stay an action pursutmtthe power inhegent in every court
to control the disposition of the causes orouis docket with economy a@ime and effort for

itself, for counsel, and for litigantsLandis v. North American Cp299 U.S. 248, 254 (1936).

In determining whether a stay request shouldra@ated, courts in this Circuit generally
consider:

“(1) the private interests of the plaintifis proceeding expeditiously with the civil
litigation as balanced against the prejudéhe plaintiffs if delayed; (2) the
private interests of and burden on the ddémnts; (3) the interests of the courts;
(4) the interests of persons not partieghcivil litigation; and (5) the public
interest.”

Am. S.S. Owners Mut. Prot. anddiem. Ass’n v. Lafarge N. Am.Inc474 F. Supp. 2d 474, 482

(S.D.N.Y. 2007) (quotingTEM, Inc. v. ParkNo. 02 Civ. 7020 (DLC), 2002 WL 31890940, at

> Luna’sforum nonconveniensargument will not be separately analyzed. Where a foreign
selection clause is found mandatory and othereigorceable, the Court “need not proceed with
aforum non-convenienanalysis. . . ."Langsam v. Garden88 Civ. 2222 (WCC), 2009 U.S.

Dist. LEXIS 52597, at *15-16 (S.D.N.Y. June 15, 20@®¢ alsdlanco v. Banco Indus. De
Venezuela, S.A997 F.2d 974, 979-80 (2d Cir. 1998plding that standardrum non
conveniensanalysis applies when a forum selectotause is merely permissive, and thNHS
Bremencontrols when the clause is mandatory).
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*2 (S.D.N.Y. Dec. 30, 2002) “These factors are to be bated, with the pncipal objective

being the avoidance of unfair prejudicdd. (citing Consol. Edison Co. v. United Stat&§ F.

Supp. 2d 385, 389 (S.D.N.Y.199&)eclining to stay a demtatory judgment action upon
balancing of factors)). “The party moving fostay ‘must make out a clear case of hardship or
inequity in being required to go forward, if theresigen a fair possibilityhat the stay for which

he prays will work damage to someone elsédithors Guild, Inc. v. Dialog Corp. (Inre

Literary Works in Elec. Databases Copyright Litid#-21-90 (GBD), 2001 U.S. Dist. LEXIS

2047, at *6 (S.D.N.Y. Feb. 27, 2001) (quoticandis 299 U.S. at 255)

Luna has not demonstrated that a stapisropriate here. He has not explained
how moving forward with this action will unfairigrejudice him, nor has he cited any authority
for the proposition that this Cawshould stay an action until dtireign defendants are served.
Furthermore, courts generally giweight to a plaintiff's strong terest in proceeding with its

litigation. SeeLasala v. Needham & Cad399 F. Supp. 2d 421, 428 (S.D.N.Y. 2005) (“Courts

are generally reluctant to stay proceedings because they are concerned with vindicating the

plaintiff's right to proceed with its case.” (citidn Giang Agric. & Food Import Export Co. v.

United States350 F. Supp. 2d 1162, 1164 n.3 (Ct. Int'l Trade 2004) (“[U]nderpinning much of

the case law [in this area] — implicitly, if not explicitly — is a concern for the rights of assertedly

aggrieved plaintiffs to sealedress in the courts.”3eealsoHicks v. City of New York 268 F.
Supp. 2d 238, 241 (E.D.N.Y. 2003) (“[A]bsentreowing of undue prejudice upon defendant or
interference with his constitutiohaghts, there is no reason why plaintiff should be delayed in

its efforts to diligently proceed to sustain its claimMgDonald v. Piedmont Aviatigr625 F.

Supp. 762, 767 (S.D.N.Y. 1986) (in denying defendanbtion for a stay, court “upholds
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plaintiff's right to chart the course of his owfidiation and to prosecute his claims in the manner
of his choice”).
Here, the Bank would be prejudiced stay were issued, because a stay would

delay the Bank’s right to pursuecovery on the Note§SeeGreystone CDE, LLC v. Santa Fe

Pointe, L.P.No. 07 Civ. 8377 (RPP), 2008 WL 4822812 (S.D.N.Y. Feb. 20, 2008)

(denying stay when it would prejudice plaihfrom seeking payment claims against
defendants). In requesting a stay, Luna doesl@mionstrate unfair prejudice, but merely argues

that he lacks the financial resources to liggladth in New York and in Mexico. This is

insufficient to justify a stay under the circumstances h8eeMotorola, Inc. v. AbeckaseNo.

07 Civ. 3963 (CPS), 2009 U.S. Dist. LEXIS 24855, at *7 (E.D.N.Y. Mar. 25, 2009) (“Other than
referring to defendants’. . potential Fifth Amendment rights . as well as defendants’ interest

in preserving their financial resources, defertddave not identifiedny specific manner in

which they will suffer undue prejudice absent a stagf!)Paine, Webber, Jackson & Curtis, Inc.

v. Malon S. Andrus, In¢c486 F. Supp. 1118, 1119 (S.D.N.Y. 1980A] policy of freely

granting stays solely because a litigant is deiieg simultaneous multiple suits would threaten
to become a constant source of delay anidtanference with judi@l administration.”).

The other factors — the interests of tberts, the interests glersons not parties
to the civil litigation, and the public interest -eaither neutral or weigh in favor of denying the

stay. SeeMotorola, Inc, 2009 U.S. Dist. LEXIS 24855, at *8[&] court’s interest is usually

best served by discouraging motidosstay. . . .Courts have arterest in managing their cases

and efficiently resolving litigtion.” (citations omitted)).
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CONCLUSION

For the reasons stated above, Luna’s motion to dismiss or, in the alternative, to
stay this action, is DENIED. The Clerk of the Court is directed to terminate the motion (Docket
No. 11).

Dated: New York, New York
September 24, 2010

SO ORDERED.

D ,
Paul G. Gardephe
United States District Judge

24



	BACKGROUND

