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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

AARON H. NICKEY,

Plaintiff, 09 Civ. 3611 (RJH)
- against - MEMORANDUM OPINION
WEST SIDE YMCA, ARD ORDER
Defendant.

Richard J. Holwell, U.S. District Judge:

Plaintiff Aaron Nickey (“Nckey”) brings this actiopro sealleging that his former
employer discriminated against him in violati@inTitle VII of the Civil Rights Act of 1964, 42
U.S.C. 88 2000et seq. Defendant West SidéMCA (*YMCA”) now moves to dismiss. For

the reasons given belothat motion is granted.

PROCEDURAL HISTORY
In July of 2007, YMCA terminated Nickey’'s employmengeéAmended Compl. 3.)
That same month, Nickey filed a complaint witle New York State Division of Human Rights
(“SDHR"), the agency charged with enforg New York law prohiting employment
discriminationseeN.Y. Exec. Law 88 295(6), 296(1), andlsarge with the Equal Employment
Opportunity Commission (‘EEOC”).SgeDef.’s Br. Exh. B.J After investigating plaintiff's
claims, SDHR concluded that probable causengployment discrimination was lacking, and

dismissed plaintiff's complaint.Sge idExh. C.) On April 17, 2008, the EEOC adopted the

! The Court may take judicial notice of state auistrative records, whichre publicly available,
without converting the motion to one for summary judgm&wee Evans v. New York Botanical
Garden No. 02-3591, 2002 WL 31002814, at *4 (S.D.N.Y. Sept. 4, 2002).
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findings of SDHR and issued a DismissatidNotice of Rights letteto the plaintiff* (See id.
Exh. D.)

On February 19, 2008, Nickey filed an Artigl8 action in the New York State Supreme
Court seeking review dhe SDHR dismissal.Sge idExh. E.) In an opinion issued on
December 9, 2008, the New York State Supreme tGdfirmed the SDHR’s decision. Nickey
does not dispute that he failedappeal that decision to thgpellate Division. On April 15,

2009, Nickey filed suit in this Court.

DISCUSSION

On a Rule 12(b)(6) motion to dismiss;@urt must accept the allegations of the
complaint as true and draw all reasdeahbferences in plaintiff's favorSee Rescuecom Corp. v.
Google Inc, 562 F.3d 123, 124 (2d Cir. 2009). Still, a complaint must contain “enough facts to
state a claim to relief that is plausible on its fadg€ll Atlantic Corp. v. Twomb)\650 U.S. 544,
570 (2007)see Starr v. Sony BMG Music Entertainmé&®R F.3d 314, 321 (2d Cir. 2010)
(quotingTwombly).

Whether Nickey’s claims are plausible ott,nmllateral estoppel precludes him from
pursuing them in this Court. A federal cotmrust give to a state-court judgment the same
preclusive effect as would be given thadgment under the law of the State in which the
judgment was renderedMigra v. Warren City School Dist. Bd. of Edu465 U.S. 75, 81, 104
S.Ct. 892, 79 L.Ed.2d 56 (1984). In New York, cigtal estoppel applies “if the issue in the
second action is idéigal to an issue which was raisedcessarily decided and material in the

first action, and the plaintiff had a full and fapportunity to litigatehe issue irthe earlier

2 |f the EEOC decides not to take action agaamsemployer, it is required under federal law to
give notice to the aggrieved person of his orrigdt to sue in federal or state court within 90
days of receipt of the notice letter. 42 U.S.C. § 2000e-5(1).



action.” LaFleur v. Whitman300 F.3d 256, 271 (2d Cir. 200@)ternal quotation marks
omitted). Because the SDHR’s “panoply of ggdures, complemented by administrative as well
as judicial review,” comports with due processgmer v. Chem. Constr. Corpl56 U.S. 461,
484,102 S.Ct. 1883, 72 L.Ed.2d 262 (1982), the Supt@aurt has held that an Article 78
proceeding that affirms an SDHR determination of no probable cause is entitled to preclusive
effect. Id. at 483—-85see Yan Yam Koo v. Dep’tBidgs. of City of New YoylNo. 06-2454,

2007 WL 643324, at *2 (2d Cir. Feb. 28, 2007) (“[Réw York state court affirmation of the
[SDHR’s] finding of no probableause would preclude fedet#ilgation based on the same
facts.”); Bray v. New York Life Ins. G851 F.2d 60, 62 (2d Cir. 1988) (“[A] federal court in a
Title VIl case must give preclusive effect to a decision of a state court upholding a state
administrative agency’s rejection of amployment discmination claim.”).

These principles control here. Nickey couldééled suit in federal court, but instead
chose to bring his employment discriminatioaii in an Article 78 proceeding in New York
state court. The New York court upheld SDHR3gction of his claim. Because Nickey seeks
redress in this Court based orgsely the same allegationset@ourt must give preclusive
effect to the New York court’s decisiolsee Goodson v. Sedla@d 2 F. Supp. 2d 255, 258
(S.D.N.Y. 2002) (internal quotation marks arittions omitted) (“[While iJt is understandable
that plaintiff, no doubt believing that he shonlalve prevailed in thirst litigation, seeks
another forum to press his claims[,] . . .teyéint is not permitted to litigate the same case

twice.”).?

% This analysis is unchanged by plaintiff's stagem in his opposition, théie “never got a fair
shot at presenting [his] case.” (PItf.’s Opp. at 1.) That unsuppdiégatzon is not on its own
enough to state a plausible claim for reli&kee Twomb|ys50 U.S. at 570.



Collateral estoppel is a sufficient basis for dismissing the case. But even if the Court
were to rule that plaintiff’s claims are not precluded in these circumstances, dismissal would still
be justified because Nickey filed his federal claim late. To be timely, a Title VII claim must be
filed in federal court within 90 days of receipt of the EEOC’s notice and right-to-sue letter. 42
U.S.C. § 2000e-5(f)(1); see Smith v. Henderson, 137 F. Supp. 2d 313, 317 (S.D.N.Y. 2001)
(“Failure to comply with the time limitations warrants dismissal of the complaint.™). If it is
not--barring some equitable consideration, which Nickey has not raised here—-the complaint
should be dismissed. Here, the EEOC issued a right-to-sue letter to Nickey on April 17, 2008.
He had ninety days from receipt of that letter to timely file a lawsuit in federal court. Instead,

Nickey waited nearly a year to file suit.

CONCLUSION
For the reasons above, defendant’s motion [20] is granted and the action is dismissed.

The Clerk of the Court is requested to close the case.

SO ORDERED.
Dated: New York, New York

September. ;é‘, 2010 \ W(J

Richard J. Holwell
United States District Judge




